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JUNE  TERM,  4864. 


Mathews  and  others  against  The  Howard  Insurance  Go. 

In  caies  of  insonmoe  the  law,  in  the  abeenoe  of  fraad,  looks  to  the  proximate 
cause  only  of  the  loss  in  determhiiDg  whether  it  was  caused  by  a  peril  insured 


A  ooUiaion  is  a  peril  within  a  policy  insuring  against  the  perils  of  the  sea  or  lakes. 

Where  the  immediate  cause  of  loss  toa  vessel  is  a  peril  expressly  insured  against, 
St  is  not  a  defense  that  the  negligence  of  the  master  and  crew  occasioned  such 
peril  or  brought  her  within  it 

Under  a  policy  of  insurance  against  the  usual  perils  of  the  sea  or  lakes,  the  un- 
derwriters do  not  insure  against  the  negligence  of  the  master  and  mariners  as  a 
distmct  cause  of  loss ;  and  wheresuch  negligence  is  the  sole  procuring  cause  of 
the  loss,  they  are  not  liabla 

Aooordingly,  where  a  collision  happened  between  the  insured  vesMl  and  another, 
by  which  the  latter  sustained  damages,  and  her  owners  filed  a  libel  against  the 
kiBured  vessel,  alleging  that  the  collision  was  occasioned  by  the  negligence  of 
her  master  and  crew,  and  after  interposition  of  claim  and  defense  by  her  owners 
and  notice  to  the  insurers  of  the  proceedings,  she  was  condemned  and  ordered 
to  be  sold  to  pay  such  damages ;  Hddt  that  the  underwriters  were  not  liable  to 
the  owners  of  the  insured  vessel  fi>r  the  amount  of  such  damages  which  they 
were  compelled  to  pay  to  prevent  her  being  sold. 

Ker.— Vol.  L  2 
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Mathews  ctgaingt  The  Howard  InsnraDce  Co. 

Appeal  from  a  judgment  of  the  supreme  court  sitting  in  the 
seventh  district. 

The  complaint  was  upon  a  policy  of  insurance  dated  May  1, 
1848,  by  which  the  defendants  insured  one  Alexander  Eelsej 
for  whom  it  might  concern,  for  ten  thousand  dollars  upon  the 
steam  propeller  Ontario,  valued  at  twenty  thousand  dollars,  for 
one  year  from  the  20th  April,  1848 ;  to  run  upon  the  lakes  and 
the  river  St.  Lawrence.  The  perils  insured  against  were  those 
"  of  the  lakes,  rivers,  canals,  fires,  jettisons,  damage  to  the  said 
vessel,  or  any  part  thereof."  The  plaintiffs  made  title  to  the 
policy  by  assignment  from  Kelsey  with  the  assent  of  the  defend- 
ants. The  complaint  proceeded  to  state  that  the  Ontario  being 
in  good  order  and  well  and  sufficiently  manned  and  supplied, 
started  from  the  port  of  Oswego  in  the  latter  part  of  October, 
1848,  bound  for  Chicago ;  and  in  the  prosecution  of  her  voyage, 
on  the  5th  of  November  following,  while  steering  across  Lake 
Huron,  in  her  regular  and  proper  track,  &c.  she  came  in  contact 
with  the  barque  Utica,  whereof  H.  R.  Payson  and  G.  A.  Robb 
claimed  to  be  the  owners ;  that  Payson  and  Bobb,  in  March,  1849, 
libeled  the  propeller  in  the  district  court  of  the  United  States, 
alleging  that  they  were  the  owners  of  the  barque,  and  that  on  the 
preceding  5th  day  of  November,  the  propeller  ^  with  great  force 
and  violence  ran  foul  of  and  against  and  struck  the  said  barque 
Utica  athwart  her  bows,  and  started  her  stem  and  carried  away 
her  cutwater  and  all  her  head  gear,  and  started  her  breast-hooks, 
and  otherwise  greatly  damaged  and  injured  said  barque,  and 
alleging  thai  the  same  was  occasioned  by  the  carelessness  and 
negligence  of  the  master  and  crew  of  the  said  propeller  /' 
that  the  libel  claimed  damage  for  the  expense  of  repairs  and  the 
loss  of  the  use  of  the  barque  to  the  amount  of  |I1300  ;  that  it 
prayed  process  against  the  propeller  and  ail  persons  claiming 
title  to  or  an  interest  therein,  and  that  the  court  would  pronounce 
for  the  damage  and  condemn  the  propeller  and  all  persons  inter- 
vening for  their  interest  in  costs ;  that  such  process  was  issued 
and  served,  and  the  propeller  seized  by  the  marshal ;  that  the 
plaintiffs  in  this  action  intervened  for  their  interest  in  the  said 
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propeller,  and  put  in  their  claim,  answer  and  plea  to  the  libel, 
denying  the  statements  therein  and  setting  up  that  the  collision 
was  caused  by  the  negligence  of  the  officers  and  crew  of  the 
baiqne,  without  any  fetult  on  the  part  of  those  having  charge  of  the 
propeller.  The  complaint  also  alleged  that  the  plaintiffs  gare  notice 
to  the  defendants  of  this  proceeding  in  admiralty,  and  invited 
tiiem  to  unite  in  the  defense,,  and  that  at  the  July  term  of  the 
district  court  held  at  Chicago  in  1849,  the  cause  was  brought  to 
a  hearing  and  argument,  when  it  was  ordered  that  the  testimony 
should  be  referred  to  a  commissioner  to  report  the  amount  of 
damages  to  the  barque,  who  reported  them  at  $1290,91 ;  upon 
which  the  court  pronounced  a  decree  or  sentence  that  the  libel- 
ants  should  recover  against  the  propeller  $791,91  for  damages, 
and  $328,45  costs ;  that  the  propeller,  her  tackle,  ftc.  should  be 
sold  by  the  marshal,  who  was  to  execute  a  bill  of  sale  to  the  pur- 
diaser,  and  bring  the  proceeds  into  court.  That  Mathews,  one 
of  the  claimants,  appealed,  but  the  appeal  was  dismissed ;  and 
he  then  on  behalf  of  the  plaintiffs  in  this  action  paid  the  amount 
decreed  with  costs  and  interest,  and  their  owi^costs  to  the  amount 
of  $193.38,  all  of  which  they  claimed  to  recover  against  the  de- 
fendants, alleging  that  they  had  made  proof  of  the  collision,  and 
of  their  interest  in  the  subject  insured. 

The  defendants  demurred,  for  that  the  complaint  did  not  stai^ 
&cts  sufiEknsnt  to  constitute  a  cause  of  action,  in  this,  that  the 
loss  did  not  arise  from  any  of  the  perils  insured  against. 

The  court  below  gave  judgment  for  the  plaintiffs,  which  was 
affirmed  at  a  general  term. 

For  the  decision  of  the  supreme  court,  see  18  Barbour^  284. 

Henry  B.  Davies,  for  appellant.  L  The  losses  (bt  which 
the  insurers  are  liable  are  only  those  suffered  by  the  property 
insured;  thiii  liability  does  not  extend  to  all  such  losses, 
but  only  to  such  as  are  caused  by  certain  specific  caused, 
denominated  perils,  or  sea  risks.  (2  Arnold  en  Hisuranee^ 
801;  OuUeny.Bnihr^6M.^Selip^4«i]  Tayhr  r.  Ourtiss^ 
S  T\mnt.  OOA) 
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Mathews  against  The  Howard  InsniuDce  Co. 

II.  It  is  an  undisputed  principle  in  the  law  of  insurance  that 
the  underwriter  is  never  responsible,  unless  the  froximcUe  cause 
of  the  loss  was  a  peril  insured  against.  (2  Arnold  on  Ins.  764, 
798 ;  3  Kent's  Com.  802,  7th  ed.  374.) 

III.  Conceding  that  a  loss  by  collision  is  a  peril  insured 
against,  it  is  answered  that  the  collision  in  this  case  did  no 
damage  to  the  Ont^o.  When  the  collision  happened  there  was 
no  loss,  and  proof  of  collision  merely  in  the  proceeding  in 
the  United  States  court  did  not  make  even  a  prima  facie  case 
of  liability  against  her.  The  cause  of  the  loss,  therefore,  was 
the  negligence  of  the  master  and  crew  of  the  Ontario ;  this 
gave  the  libelants  their  right  of  recovery  against  her  in  the 
TJ.  S.  court. 

lY.  There  is  no  decided  case,  nor  any  elementary  writer  of 
any  authority,  which  lays  down  the  rule  that  the  underwriters 
on  a  policy  like  the  one  in  this  case  are  liable  for  a  loss  caused 
by  the  negligence  of  the  master  or  crew.  The  contrary  has 
been  repeatedly  affirmed.  {Tail  v.  Zeb,  14  East,  481 ;  The 
American  Ins.  Co.  v.  Insley,  7  Barr  229 ;  2  Arnold  on  Ins. 
805 ;  and  see  authorities  below.)  The  general  rule  formerly 
was  that  if  such  negligence  contributed  directly  to  the  loss,  the 
underwriters  were  not  liable ;  and  the  widest  departures  that 
have  taken  place  firom  this  rule  are  cases  which  have  held 
(1)  that  where  the  policy  insures  against  barratry  it  shall  be 
held  to  include  the  lesser  wrong  of  negligence  ;  (2)  that  when 
carelessness  is  but  the  remote  and  contributing  cause,  and  the 
efficient  and  proximate  cause  is  a  peril  specifically  insured 
against  by  name,  the  underwriters  are  not  discharged.  It  is  be- 
lieved no  case  has  established  a  broader  liability.  {Rush  v. 
7%e  Royal  Ex.  Ass.  Co.  2  Bam.  ^  Aid.  73 ;  Patapsco  Ins. 
Co.  V.  Coulter,  8  Pet.  222 ;  Columbia  Ins.  Co.  v.  Lawrence, 
10  Pet.  497,  517 ;  Amer.  Ins.  Co.  v.  Bryan,  26  Wend.  568, 
581 ;  De  Vaux  v.  Salvador,  4  Ad.  ^  El.  420  ;  Fulton  v.  The  , 
Lancaster  Ins.  Co.  7  Ohio  R.  2 ;  Grim  v.  The  Phenix  Ins. 
Co.,  18  jDhn.  451;  Coolidge  v.  The  New- York  Fire  Ins.  Co. 
U  id.  808,  816;  1  Camp.  434;  2  Amoldmlns.  774,  805; 
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Emerigm  on  Ins.  {by  Meredith,)  829  ;  General  Mutual  his. 
Co.  T.  Sherwood,  14  Barnard,  851.) 

y.  But  in  this  state  a  much  more  limited  rule  of  liability, 
tban  is  required  to  sustain  this  defense,  has  long  been  estab- 
lished. ( Ghrim  v.  Phenix  Ins.  Co.,  18  John.  451 ;  Coolidge  t. 
M  Y.  Ins.  Co.,  14  id.  808,  816 ;  American  Ins.  Co.  v.  Bryan, 
26  Wend.  663,  581 ;  Waters  y.  Merchant^  L.  Ins.  Co.,  11 
Peters,  219.) 

SduA  Mailiews,  for  respondents.  I.  A  loss  arising  from  a 
oollision  is  a  loss  by  a  peril  of  the  lakes  and  within  the  terms  of 
the  policy  upon  which  this  action  is  founded.  (1  Phil,  on  Ins. 
2d  ed.  636.    Smith  v.  Scott,  4  Taunt.  126.) 

n.  When  the  immediate  or  proximate  cause  of  the  loss  is  a 
peril  insured  against,  it  is  no  objection  to  a  recovery  against  the 
underwriter,  that  the  loss  was  remotely  caused  by  the  fault  or 
negligence  of  the  master  and  crew  of  the  vessel  insured.  This 
is  the  doctrine  of  the  supreme  court  of  the  United  States. 
(Patapsco  Lis.  Co.  v.  Coulter,  8  Peters,  222 ;  Columbia  Ins. 
Co.  V.  Lawrefice,  10  id.  507 ;  Waters  v.  Merchants^  Ins.  Co., 
11  id.  813;  Hazard  v.  New  Eng.  Ins.  Co.,  8  id.  558.)  It  is 
also  the  doctrine  of  the  English  courts.  {Rush  v.  Royal  Ins. 
Co.,  2  Barn.  ^  Aid.  78;  Walker  v.  Maitland,  5  id.  171; 
Dixon  V.  Sadler,  5  Mees.  4*  Welsb.  405 ;  51  C.  in  error, 
8  id.  895;  Bishop  v.  Pentlaiid,  7  Barn.  ^  Cress.  219; 
Hcldsworth  v.  Wise,  id.  794,  note  a;  Redman  v.  Wilson, 
14  Mees.  4*  Welsb.  476.)  And  the  supreme  court  of  Massachu- 
setts. {Copdand  v.  New  Eng.  Ins.  Co.,  2  Met.  482,  452.) 
And  the  same  court  in  Louisiana.  {Henderson  v.  Western 
Mar.  Ins.  Co.,  10  Rob.  164.)  And  of  the  same  court  in  Ohio. 
{Perrm  v.  Protec.  Ins.  Co.,  11  Ohio  R.  147;  overruling  the 
case  in  5  Ohio  R.  483.)  This  is  also  the  rule  in  Maryland. 
(Georgia  Ins.  Co.  v.  Dawson,  2  Cfill,  865.)  And  in  Pennsyl- 
vania. {American  Ins.  Co.  v.  Insley,  7  Barr,  228.)  It  may 
now  be  regarded  as  the  settled  law  in  New-York  also,  notwith- 
standing the  case  of  Orim  v.  TTie  Phenix  Ins.  Co.,  (18  John. 
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451.)  See  Gates  v.  Madison  Ins.  Co.  (1  Seld.  449, 478 ;)  Bol- 
ton  V.  Am.  Ins.  Co.,  (3  Kmfs  Cam.  800, 7wte  a  ;)  3  jER//,  253 ; 
8  Kefifs  Com.  806, 7. 

m.  The  immediate  or  proximate  cause  of  the  loss  in  the  pres- 
ent case  was  the  collision.  The  collision  created  a  lien  or 
charge  upon  the  plaintiff's  vessel,  and  for  which  she  was  seized 
and  condemned.  The  plaintiffs  were  compelled  to  pay  the  sum 
claimed  in  this  action,  in  discharge  of  the  lien,  and  to  protect  tho 
Tessel  from  a  sale.  {Peters  v.  Warren  Lis.  Co.  14  Peters,  99 ; 
Hale  V.  Washington  Ins.  Co.  2  Story,  176 ;  Sherwood  r.  Gen. 
Mutual  ins.  Co.  1  Blotch.  C.  C.  R.  251 ;  Nelson  v.  Suffolk 
Ins.  Co.  in  sup.  court  of  Mass.) 

Denio,  J.  I  find  no  difficulty  in  agreeing  with  the  court  be- 
low, in  so  muc^  of  its  judgment  as  decides  that  insurers  are  lia- 
ble where  a  loss  of  the  subject  insured  has  happened  in  conse- 
quence of  any  of  the  perils  expressly  insured  against,  though  it 
should  appear  that  the  negligence  of  the  master  and  mariners 
was  the  remote  cause  of  the  property  being  brought  within  that 
peril.  Although  the  supreme  court,  at  an  early  day,  held  a  con- 
trary doctrine  in  the  case  of  Cfrim  v.  The  Phenir  Ins.  Co. 
(13  John.  451,)  it  has  not  been  followed  by  the  federal  courts, 
or  even  in  the  courts  of  this  state ;  and  in  the  English  courts 
there  is  now  a  settled  course  of  adjudication  the  other  way,  and 
in  conformity  with  the  principle  contended  for  by  the  plaintiffs. 
The  most  i»rominent  of  the  cases,  aside  from  those  in  this  state, 
are  referred  to  by  Jewett,  J.  in  Gates  v.  The  Madison  County 
Insurance  Co.  (1  Seld.  478,)  and  need  not  be  repeated.  That 
case  itself  is  a  direct  authority  upon  the  point,  and  being  the 
judgment  of  the  highest  appellate  court  in  the  state,  is  necessa- 
rily conclusiye  upon  the  question.  It  was  an  action  upon  an  in- 
land fire  policy,  and  one  of  the  grounds  of  defense  relied  upon 
was  that  the  fire  happened  in  consequence  of  the  culpable  neg^ 
ligence  of  the  servants  of  the  assured.  It  was  held  that  this 
was  not  an  answer  to  the  action,  and  the  decision  was  not  placed 
upon  the  ground  of  any  distinction  between  a  marine  attd  A  iff 


ALBANY,  JUNE,  18M.  15 


MathewB  againti  The  Howard  Iniamxioe  Go. 


policy.  It  was  said  in  the  opinion  of  the  court  to  be  a  rule 
irell  established,  not  only  in  the  English  bat  in  the  general 
American  insurance  law,  that  in  the  absence  of  fraad,  the  prox- 
imate cause  of  the  loss,  only,  was  to  be  looked  to,  and  that  the 
rale  was  equally  applicable  to  marine  and  to  fire  insurance ;  and 
the  greater  number  of  the  caaes  cited  to  prove  the  rule,  were 
eases  of  insurance  upon  vessels.  The  negligence  of  servants  in 
the  case  of  a  fire  was  considered  as  a  cause  of  the  loss  remote 
firom  the  fire  which  was  the  direct  and  immediate  cause. 

But  although  in  a  case  whez^  the  vessel  is  brought  within 
die  peril  mentioned  in  the  policy  by  means  of  the  negligenee  of 
the  master  and  mariners,  the  insurers  are  nevertheless  liable, 
it  is  not  one  of  the  terms  of  the  eontra^^  that  the  insurers  shall 
indemnify  the  assured  against  the  delinquency  of  the  servants 
and  agents  of  the  latter,  and  such  is  not,  in  genial,  construed 
to  be  its  effect  The  rule  of  law  that  the  misfeasance  and  non* 
feasance  of  a  servant  are  imputable  to  the  party  whose  servant 
he  is,  and  in  whose  business  he  was  at  the  time  acting,  holds 
in  insurance  cases  as  well  as  in  other  legal  controversies,  and 
a  number  of  cases  have  been  decided  in  accordance  with  that 
role.  Thus,  where  a  vessel  is  injured  by  a  peril  of  the  sea^  and 
farther  damages  arise  from  a  neglect  of  the  master  to  cause 
her  to  be  repaired,  when  that  was  practicable ;  where  a  vessel 
had  been  stranded  which  rendered  her  liable  to  be  injured  by 
worms,  and  such  injury  occurred  in  consequence  of  a  neglect  of 
her  master  to  repair ;  where  in  the  case  of  an  insurance  upon 
CBirgOy  the  ship  was  lost  and  the  goods  saved,  but  the  master 
neglected  to  tranship  them  as  he  might  have  ctone,  and  thus 
have  prevented  a  portion  of  the  loss ;  where  a  neutral  vessel 
was  condemned  for  resisting  an  attempt  to  search ;  where  loss 
oocorred  in  consequence  of  the  master  exhibiting  a  false  bill  of 
health,  or  leaving  the  ship's  register  on  shore ;  in  all  these  cases 
the  insurers  were  held  to  be  discharged  upon  the  principle 
which  has  been  mentioned.  (Capeland  v.  The  N.  E.  Marine 
hs.  Co.,  2  Meic  432 ;  Haxard  v.  The  Same,  1  Law  R.  218 ; 
Schiefeliu  v.  N.  Y.  las.  Co.,  9  John.  21 ;  Amer.  Ins.  Co.  v. 


Ig  OASES  IN  THE  COURT  OF  APPEALS. 

Mathews  againsi  The  Howard  InBuranoe  Co. 

Centre  J  4  Wend.  45  ;  S.  C.  7  Cowen  564 ;  McGaw  v.  Ocean 
Ins.  Co.^  28  Pick.  405 ;  Cleveland  v.  C/nio/i  //i^.  Co.,  8  ilfc»«. 
808.)  So  far  as  the  case  of  Crrim  v.  TAe  Phcenix  Lis.  Co. 
holds  that  the  underwriters  are  not  generally  liable  for  the  mis- 
conduct of  the  master  and  crew,  where  there  is  no  express  stip- 
ulation to  that  effect,  it  is  still  an  authority  in  this  state.  It  is 
correctly  said  in  that  case  that  the  master  and  mariners  are 
not  the  agents  and  servants  of  the  underwriters,  so  as  to  warrant 
the  application  of  the  general  rules  of  law  in  such  cases.  The 
error  into  which  the  court  fell  was  overlooking  the  consideration 
that  the  loss  happened  from  one  of  the  perils  expressly  men- 
tioned in  the  policy,  as  its  direct  and  proximate  cause,  and 
that  where  such  is  the  case,  the  courts  do  not  look  further  to 
ascertain  what  occasioned  the  happening  of  that  cause  of  loss. 
The  loss  is  within  the  very  terms  of  the  contract,  and  the  rule 
of  law  which  forbids  further  speculation  as  to  the  remote  cause 
fixes  the  liability  of  the  insurers.  It  should  be  kept  steadily  in 
mind  that  the  underwriters  do  not  undertake  for  the  good  con- 
duct, skill,  discretion  or  prudence  of  the  master  and  crew, 
except  in  the  case  of  an  insurance  against  barratry,  and  that 
where  they  are  held  responsible  for  a  loss  happening  on  account 
of  the  fidlure  of  the  exercise  of  those  qualities  on  the  part  of 
those  agents  of  the  owner,  it  is  in  pursuance  of  the  terms  of  the 
contract,  which  as  construed  by  the  courts,  renders  them  liable 
for  a  loss  from  a  peril  insured  against,  whatever  may  have  been 
the  cause  which  occasioned  the  ship  to  encounter  that  peril. 
Suppose  a  class  of  sea  risks  to  be  excepted  from  the  policy : 
should  the  vessel  be  lost  by  encountering  one  of  these  risks,  no 
one  would  consider  the  insurers  liable,  though  it  should  be 
shown  that  the  carlessncss  of  the  master  was  the  sole  efficient 
and  procuring  cause  ;  and  this  consideration  demonstrates  that 
the  underwriters  do  not  contract  for  the  care  and  skill  of  the 
crew,  as  a  distinct  hazard  from  which  accidents  may  be 
expected.  Such  a  contract  if  made,  in  terms,  would  be  opposed 
to  sound  policy,  as  tending  to  encourage  a  relaxation  of  that 
degree  of  attention  and  vigilance  so  necessary  at  sea,  and  which 
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might  bo  expected  to  follow  from  a  knowledge  on  the  part  of 
the  master  and  mariners,  that  their  immediate  employers 
would  be  protected  against  the  consequences  of  their  inatton- 
tioD«  It  was  this  consideration  which  led  Lord  Mansfield,  in 
passing  upon  a  case  where  barratry  was  insured  against,  to 
express  his  surprise  that  such  a  hazard  should  ever  hare  been 
inserted  in  contracts  of  insurance — and  still  more  that  it  should 
hare  continued  in  them  so  long;  for  thereby,  he  said,  ^the 
onderwriter  insures  the  conduct  of  the  captain  (whom  he  does 
not  app(»nt  and  cannot  dismiss,)  to  the  owner  who  can  do 
either."     (1  Term  Rep.  380.) 

In  applying  these  principles  to  the  case  under  review,  the 
inquiry  presents  itself  as  to  the  cause  of  the  loss  iriiich  die 
plaintiffs  have  sustained.  We  find  in  the  first  place  that  the 
district  court  of  the  United  States  adjudged  that  a  lien  for  a 
sum  of  money  attached  to  the  plaintifis'  steamer,  and  ordered  her 
to  be  sold  unless  it  should  be  paid,  and  that  the  plaintifis  were 
obliged  to  pay  it  to  redeem  their  vessel.  This  was  in  one  sense 
the  cause  of  the  loss ;  but  the  judgment  of  a  court  proceeding 
according  to  the  law  of  the  land  cannot  legally  be  considered  % 
peril  of  any  kind.  Again,  the  judgment  was  for  a  cause  of  ac- 
fion  which  accrued  on  account  of  a  collision  with  the  propeller, 
which  was  insured  by  the  defendants,  and  collisions  are  classed 
among  sea  risks ;  but  the  fact  that  the  barque  was  injured  by 
the  coUision  was  not  of  itself  the  ground  of  the  judgment  If 
the  crew  of  the  barque  had  been  alone  in  fitult,  or  if  it  had  beeft 
the  result  of  accident  without  blame  on  either  side,  no  judgment 
could  have  passed  in  the  district  court  against  the  propeller.  It 
would  have  been  damnum  sine  injuria^  out  of  which  no  cause 
of  prosecution  could  have  arisen  against  the  insured  vessel  It 
was  the  negligence  of  the  master  and  crew  which  furnished  the 
basis  of  the  proceeding  and  the  aliment  fi>r  the  judgmenti 
Without  that  feature  the  collision,  and  the  injury  to  the  barque 
would  have  been  harmless  as  it  regards  the  propeller,  whatever 
damage  the  barque  might  have  suffered.  It  was  that  feature 
alone  which   shifted  •the  misfortune  from  the  owners  of  the 
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barque,  with  which  the  defendants  had  nothing  to  do,  to  the 
owners  of  the  propeller  which  they  had  insured.  All  this  is 
very  different  where  the  insured  vessel  is  itself  injured  by  a 
collision  or  other  marine  accident,  resulting  from  the  negligence 
of  her  own  crew.  The  damage  is  the  direct  and  immediate  con- 
sequence of  the  collision,  and  it  arises  equally  whether  the  crew 
had  been  yigilant  or  careless.  The  assured  has  only  to  prove 
the  collision  and  the  damage  and  his  case  is  made  out,  and  the 
defendants  cannot  shield  themselves  by  going  back  to  the  cause 
of  the  collision.  But  in  a  case  like  the  present,  where  the  in- 
sured vessel  sustained  no  damage  by  the  contact,  proof  of  the  col- 
lision and  of  damage*  to  another  vessel  shows  nothing  which  will 
sustain  an  action.  The  plaintiff  must  go  further  and  establish 
the  fault  of  his  own  servants,  and  that  such  fault  has  been  pro- 
ductive of  alien,  obtained  through  proceedings  in  rem  in  the  ad- 
miralty courts.  I  think  therefore  that  the  reasoning  concerning 
remote  and  proximate  causes  of  loss  and  damage  is  inapplicable 
to  this  case ;  for  I  regard  the  negligence  of  the  plaintiffs' 
servants  as  the  sole  efficient  cause  of  the  loss  which  he  has 
sustained.  The  winds,  the  waves  and  the  collision  are  instru- 
mentalities through  which  the  wrong  of  the  crew  became  fruit- 
ful in  a  loss  to  the  vessel  which  they  had  in  charge.  They  do 
not,  I  think,  stand  in  the  relation  of  cause  and  effect.  Suppose 
a  building  insured  by  a  fire  policy  to  be  set  on  fire  and  consumed 
by  the  negligent  conduct  of  the  servants  of  the  assured.  The 
insurers  we  have  seen  are  nevertheless  liable.  Now  suppose  an 
adjoining  building  not  insured  has  taken  fire  firom  the  insured 
one  and  is  also  burned  down.  Although  the  master  of  these  ser- 
vants would  be  liable  to  the  owner  of  the  uninsured  property,  who 
might  have  a  recovery  against  him  for  the  damage,  yet  no  one 
would  pretend  that  the  former  could  recover  such  loss  against  the 
insurers.  The  case  I  admit  would  lack  one  feature  which  exists  in 
this  case,  the  lien  upon  the  property  insured,  still  it  exemplifies 
the  incongruity  of  enabling  one  to  sustain  an  action  founded 
upon  the  wrong  of  persons  for  whose  conduct  he  is  responsible. 
I  think,  moreover,  that  the  point  has  been  settled  upon 
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antlxority  to  which  we  ought  to  defer.     The  question  has 
nerer  anBcn  in  the  courts  of  this  state.    When  this  case  was  de- 
cided by  the  supreme  court,  there  was  a  precedent  in  fiiYor  of 
the  plaintiffs  in  the  circuit  court  of  the  United  States.     {HaU 
T.  The  Washington  Ins.  Co.,  2  Stores  R.  176.)    Pending  this 
appeal,  a  case  in  all  its  features  like  the  one  under  review  was 
determined  in  the  supreme  court  of  the  United  States  adversely 
to  the  plaintiffs.    {General  Mutual  Ins.  Co.  v.  Sherwood,  14 
Haw^  351.)    In  the  able  opinion  delivered  by  Mr.  Justice  Cur- 
tis, and  which  would  appear  from  the  report  to  have  been  the 
unanimous  opinion  of  the  court,  the  case  before  Judge  Story  was 
overruled,  and  the  doctrine  was  established  that  the  negligence  of . 
the  master  and  crew  in  such  a  case  was  the  sole  efficient  cause  of  J  | 
the  loss,  and  that  the  insurers  were  not  responsible.    It  was  also 
held  that  the  case  of  Peters  v.  The  Warren  Ins.  Co.,  (14  Pet. 
99,)  was  inapplicable,    {n  that  case  the  insurers  were  held  liable 
for  a  loss  happening  to  a  vessel  not  insured,  by  a  collision  with 
the  one  upon  which  the  defendants  were  underwriters.    But  the 
collision  was  accidental,  and  the  loss  was  visited  upon  the  insured 
vessel  and  her  owners  by  the  peculiar  laws  of  a  foreign  country 
within  whose  jurisdiction  the  accident  happened.    The  decision 
was  diametrically  opposed  to  a  judgment  of  the  E.  B.  in  a  pre- 
cisely similar  case.     {De  Vaux  v.  Salvador,  4  Ad.  ^El.  420 ;  81 
Eng.  Com.  Law,  104.)    We  are  not  called  upon  to  pronounce 
upon  these  conflicting  decisions.    It  is  sufficient  to  say  that  if  the 
case  in  14th  Peters  sustains  the  judgment  under  review,  and  so 
fior  as  it  sustains  it,  it  is  overruled  by  the  subsequent  decision 
of  the  same  court  just  referred  to.    There  are  strong  reasons  why 
we  ought  to  follow  the  supreme  court  of  the  United  States  in 
this  case.    In  a  large  class  of  cases  it  has  concurrent  jurisdiction 
upon  questions  of  insurance  with  the  appellate  courts  of  all  the 
states,  and  it  is  of  great  importance  that  the  decisions  upon  such 
questions  should  be  uniform.    From  the  commercial  and  finan- 
cial prominence  of  the  city  of  New- York,  it  is  to  be  expected 
that  many  such  controversies  will  have  their  origin  there  in 
which  citizens  of  other  states  will  be  interested  partiesy  and 
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it  would  be  unfortunate  if  a  different  rule  prevailed  in  our  tribu- 
nals from  the  one  which  obtains  in  the  federal  courts.  It  is  only 
necessary  to  add  that  the  opinion  delivered  by  Mr.  Justice  Cur- 
tis appears  to  be  sustained  by  the  continental  writers  on  the  law 
of  marine  insurance,  as  will  be  seen  by  examining  the  treatises 
to  which  he  has  referred,  and  as  will  also  be  seen  by  a  reference 
to  the  opinion  of  Judge  Story  in  the  case  of  Hale  v.  The  Wa^h^ 
ingtcn  Insurance  Company. 

I  am  of  opinion  that  the  judgment  of  the  supreme  court  should 
be  reversed,  and  that  judgment  should  be  given  for  the  defendants. 

Parkeb,  J^  It  cannot  be  successfully  questioned  that  a 
loss  arising  from  collision  is  a  loss  by  peril  of  the  lakes  and 
within  the  terms  of  the  policy.  (Phil,  on  Ins.  636 ;  Smith  v. 
Scottj  4  Taunt.  126 ;  Peters  v.  The  Warren  Ins.  Co.,  14 
Peters,  99  ;  Hale  v.  Wash.  Ins.  Co.,  2  Story's  R.  176.) 

The  insurance  was  upon  ^'  the  body,  tackle,  apparel  and  othei* 
furniture  "  of  the  Ontario.  That  property  was  not  injured  by 
the  collision,  but  it  was  subjected  to  a  lien  to  the  extent  of  the 
injury  done  to  the  Utica,  because  it  appeared  that  the  collision 
was  caused  by  the  carelessness  and  negligence  of  the  master 
and  crew  of  the  Ontario ;  and  it  is  claimed  that  it  is  brought 
within  the  policyy  because  it  was  subjected  to  such  Hen. 

The  collision  itself  gave  no  Hen  on  the  Ontario  to  the  owners 
of  the  Utica.  But  the  fault  being  wholly  on  the  part  of  the 
Ontario,  the  owners  of  the  Utica  had  their  election  either  to 
proceed  in  personam  against  the  owners  of  the  Ontario,  or  in 
rem  against  the  property,  and  they  chose  the  latter  remedy. 

It  was  held  in  this  state,  in  Orim  v.  The  Phoenix  Insurance 
Co.,  (13  John.  451,)  where  the  vessel,  among  other  risks,  was 
insured  against  fire,  that  the  insurers  were  not  Hable  for  loss 
from  fire  which  was  occasioned  by  the  carelessness  of  one  of  the 
crew,  not  amounting  to  barratry.  And  such  were  the  earlier 
decisions  in  Massachusetts  and  Ohio.  (8  Mass.  R.  308 ;  5 
Ohio  R.  486 ;  7  id.  2.)  But  in  those  states,  and  in  others, 
that  doctrine  has  been  expressly  overruled.   {CopeUmd  v.  Neim 
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England  Lis.  Co.,  2  Mete.  R.  432  ;  Perrvi  v.  Protection  Lis. 
Co.,  11  Ohio,  R.  147  ;  10  Robinson's  R,  164  ;  2  GUI  365 ; 
7  Barr,  223  ;  PcUapsco  Lis.  Co.  v.  C&tdter,  3  Peters,  222 ; 
CohinUna  Lis.  Co.  v.  Lawrence,  10  irf.  507;  JTa/er*  v. 
Afercfton^  Lis.  Co.,  11  id.  218  ;  14  id.  99  ;  2  «/ory'*  i?.  176.) 
And  Ahe  cases  last  cited  ure  in  accordance  with  the  English 
dedsicms.  (2  Bam.  4*  Aid.  78 ;  5  id.  74 ;  5  Mees.  4*  Welsh.  14 ; 
id.  476,  405;  8  id.  896;  7  Barn.  ^  Cress.  219;  id.  794, 
110^0  a.)  It  is  apparent  that  the  weight  of  authority  is  against 
the  holding,  in  Cfrim  v.  The  Phenix  Lis.  Co.,  and  sneh  is  the 
opinion  expressed  by  Chancellor  Kent,  (8  Kenfs  Com.  800, 806, 
807)  and  thongh  that  case  has  never  been  expressly  overruled 
in  this  state,  it  seems  to  have  been  virtually  abandoned,  (8  Hill 
253 ;  1  Selden,  469,  478,)  and  I  think  we  are  bound  to  hold  the 
role  to  be  as  it  was  stated  by  Yerplanck,  senator,  in  The  Am.  \ ' 
Lis.  Co.  V.  Bryan  (26  Wend.  588)  that  '^underwriters  are  | 
not  discharged  fix>m  risks  expressly  assumed,  because  the  losses  ( 
were  incurred  remotely  or  consequently  by  the  deficit  of  the 
master  or  mariners." 

If  this  were  therefore  a  case  of  injury  caused  by  the  collision, 
I  should  feel  bound  to  hold  that  the  carelessness  or  negligence 
of  the  master  and  crew  would  form  no  defense. 

But  the  vessel  insured  was  not  injured  by  the  collision.  The 
other  colliding  vessel  sustained  the  injury.  That  vessel  is  not 
covered  by  the  policy.  To  charge  that  bss  upon  the  owners  of 
tiie  Ontario,  it  was  necessary  to  do  more  than  simply  to  prove 
the  collision.  It  was  indispensable  to  the  recovery,  to  show  that 
the  collision  was  owing  to  the  carelessness  or  negligence  of  the 
master  and  crew  of  the  Ontario.  It  is  no  defense  as  to  a  loss 
upon  the  property  insured,  that  it  was  caused  by  the  careless- 
ness of  the  master  and  crew.  But  does  the  policy  extend  to 
injuries  to  other  vessels  caused  by  such  carelessness  ?  That  is 
the  question  presented  for  our  determination. 

There  are  but  two  reported  cases  in  this  country  upon  this 
question.  In  Hale  v.  The  Wash.  Lis.  Co.,  (2  Story's  Rep. 
116,)MASherwoodY.  The  General  Mutual  Lis.  Co.  (1  BUiich. 


22  CASES  IN  THE  OOURT  OF  APPEALS. 


Mathews  agaiiui  The  Howard  Insnranoe  Co. 


C  C  jR.  251,)  it  was  held  that  the  policy  extended  to  such  a 
loss.  But  both  these  cases  are  overruled  by  the  supreme  court 
of  the  United  States  in  14  Howard  851,  where  the  judgment 
of  the  circuit  court  in  Sherwood  y.  The  Gen.  Mutual  Ins.  Co. 
was  reversed.  The  whole  question  is  there  discussed  with 
great  ability  by  Mr.  Justice  Curtis,  and  his  reasoning  ift  con- 
clusive to  my  mind  against  the  claim.  It  cannot  be  necessary 
to  repeat  his  argument.  So  far  therefore  as  the  United  States 
courts  are  concerned,  it  must  now  be  regarded  as  authoritatively 
,  ';  settled  that  such  a  claim  cannot  be  maintained,  when,  as  in  this 
!  ;  case,  the  collision  was  chargeable  solely  to  the  carelessness  or 
negligence  of  the  persons  in  charge  of  the  insured  vessel. 

On  this  point,  there  has  been  no  reported  case  in  the 
state  courts  of  tMs  country*  It  is  said  that  just  before  the  late 
decision  of  the  supreme  court  of  the  U.  S.,  a  case  had  been  deci- 
ded by  the  supreme  court  of  Massachusetts  in  accordance  with 
the  views  expressed  in  2d  Story ;  but  it  has  not  been  reported 
and  we  have  not  been  furnished  with  a  copy  of  the  opinion.  We 
have  no  means  therefore  of  knowing  its  extent  or  application. 
Whatever  they  may  have  been,  as  it  was  no  doubt  based  upon 
the  two  decisions  of  the  U.  S.  circuit  court,  which  have  been 
since  overruled,  it  can  no  longer  have  any  foundation  whatever 
as  authority.  ^ 

The  judgment  of  the  supreme  court  of  the  U.  S.  in  Sherwood 
y.  The  Mutual  Ins.  Co.  is  in  accordance  with  the  well  settled 
English  law ;  {De  Vaux  v.  Salvador,  4  Ad.  ^  El.  420 ;  81  Eng. 
Com.  Lawy  104  ;)  and  also  with  the  French  law.  The  rule  is  thus 
stated  by  Ledru  Bollin,  in  his  Repertoire  G^n6rale,  Journal  du 
Palais,  2  vol.  17,  s.  270,  Assurance.  "Les  assureurs  ne  r^pondent 
pas  del  abordage  occasional  par  la  faute  du  capitaine,  ou  de  Pequi- 
page  ni  de  la  prise  arrive,  parce  que  le  capitaine  n'  a  pas  su  6viter 
Pennemi,  ou  parce  qu'il  ne  s'est  pas  suffisamment  dtfendu,  ou 
parce  qu'il  s'est  volontairement  4cart4  de  I'escorte  avec  laquelle 
il  devait  voyager,"  {citing  8  PardessuSj  No.  771  Boulay  Paty^ 
to.  ^  p.m.) 
It  is  beUevdd  such  is  also  the  law  in  all  the  other  maritime 
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ooimtries  of  Europe  in  which  the  civil  law  is  resognized  as  the 
basis  of  their  jnrispradence.  Pothier,  in  his  ^'  Traits  da  Contrat 
d'Assorance,"  (§  50,)  states  the  role  with  great  clearness  and 
precision,  as  follows : 

^  Abordages,  c'est  a  dire  lorsque  mon  vaissean,  que  j'ai  fidt  as- 
surer a  6U  endonunage  par  le  heurt  d'on  antr6  vaissten.  L'as- 
saemr  est  t^iu  de  m'indenmiser  da  dommage  arriy^  a  mon  yais 
aeaa  par  cet  abordage,  lorsqa'il  est  arrive  par  an  cas  fortait, 
conune  dans  one  tempet6  ;  on  m6me  lorsqa'il  est  arriyd  par  la 
fnite  dn  maitre  d'an  aatre  vaisseaa ;  Aaqael  cas  je  dois  c^er 
k  raaanreor  mes  actions  entre  eelai  par  la  &ate  de  qoi  est  ar- 
rive I'abordage,  et  centre  son  commettant.  Mais  si  c'est  par  la 
&ote  da  maitre  de  mon  vaisseaa  que  I'abordage  est  arrive,  I'as- 
sorfiar  n'en  este  pas  teno,  s'il  n'j  a  one  claase  particali^re  qae 
Passoreor  sera  tena  de  la  barratin^  da  capitaine."  {Se  aho  Emerir 
gon,  S29  ;  Bauckery  1500,  2.) 

Similar  opinions  have  been  expressed  by  writers  on  insarance, 
jR  oor  own  tongae.  (1  PhU.  on  Ins.  636 ;  Marsh,  on  Ins.  498 ; 
Pcark.  Mar.  Ins.  131;  Broonis  Leg.  Max.  167.)  Arnold 
(2  Am.  on  Ins.  775,)  says  when  the  loss  is  not  proximately 
caused  by  the  perils  of  the  sea,  bat  is  directly  referable  to  the 
negligence  or  miscondact  of  the  master  or  other  agents  of  the 
assared,  there  seems  little  doabt  that  the  underwriters  would  be 
thereby  discharged." 

It  is  conceded  on  both  sides  of  this  question,  that  it  is  govern- 
ed by  the  maxim,  {Bac.  Max.  Reg.  1,)  In  jure,  non  remota 
caasa,  sed  proxima,  spectatur.  The  difference  of  opinion  arises 
firom  its  application.  What  is  the  proximate  cause,  in  this  case, 
of  the  injury  ?  If  an  injury  to  the  vessel  was  the  immediate  re- 
sult of  the  collision,  the  latter  would  then  be  the  proximate  cause, 
and  being  within  the  terms  of  the  policy  the  defendants  would  be 
liable.  But  can  it  be  said  that  the  collision  is  the  proximate 
oause,  when,  of  itself,  it  inflicts  no  injury,  and  when  it  is  neces- 
sary to  prove  something  more,  viz.  the  carelessness  or  negligence 
of  the  master  and  crew,  to  give  even  a  right  of  action  ?  The 
plaintiff  establishes  no  right,  by  simply  proving  a  collision. 
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because  from  that  alone  no  damage  accrued.  The  right  to  dam- 
age against  the  owners  of  the  Ontario,  rested  exclusiyely  upon 
the  &ult  of  thx)se  in  charge,  to  whose  neglect  the  opllision  was 
solely  chargeable.  K  that  ingredient  be  taken  away,  the  case  is 
emasculated.  Curtis,  J.  said  in  The  Muttud  Ins.  Co.  y.  Sher- 
wood, ''In  applying  this  maxim,  we  look  for  the  proximate  cause 
of  the  loss ;  if  it  is  found  to  be  a  peril  of  the  sea,  we  inquire  no 
further.  We  do  not  look  for  the  cause  of  that  periL  But  if  the 
peril  of  the  sea,  which  operated  in  a  given  case,  was  not  of  itself 
sufficient  to  occasion  and  did  not  in  and  by  itself  occasion  the 
loss  claimed ;  if  it  depended  upon  the  cause  of  that  peril  whether 
the  loss  claimed  would  follow  it,  and  therefore  a  particular  cause 
of  the  peril  is  essential  to  be  shown  by  the  assured,  then  we  must 
look  beyond  the  peril  to  its  cause  to  ascertain  the  efficient  cause 
of  the  loss.  In  such  a  case,"  said  the  learned  judge, ''  the  real 
cause  is  the  negligence,  and  unless  the  policy  can  be  so  inter- 
preted as  to  insure  against  all  losses  directly  referrible  to  the 
negligence  of  the  master  and  mariners,  such  a  loss  is  not  covered 
by  the  policy." 

In  De  Vatix  v.  Salvador,  above  cited.  Lord  Denman,  0.  J. 
said,  ''The  ship  is  driven  against  another  by  stress  of  weather ; 
the  injury  she  sustains  is  admitted  to  be  direct,  and  the  insurers 
are  liable  for  it.  But  the  collision  causes  the  ship  insured  to 
do  some  damage  to  the  other  vessel.  And  whenever  this  effect 
is  produced,  both  vessels  being  in  fault,  a  positive  rule  of  the 
court  of  admiralty  requires  the  damage  done  to  both  ships 
to  be  added  together^  and  the  combined  amount  to  be  equally 
divided  between  the  owners  of  the  two.  It  turns  out  that  the  ship 
insuredhas  done  more  damage  than  she  has  received,  and  is  obliged 
to  pay  the  owners  of  the  other  ship  to  some  amount,  under  the  rule 
of  the  court  of  admiralty.  But  this  is  neither  a  necessary  nor 
a  proximate  effect  of  the.perils  of  the  sea ;  it  grows  out  of  an  ar- 
bitrary provision  in  the  law  of  nations  from  views  of  general 
expediency,  not  as  dictated  by  natural  justice,  nor  (possibly) 
quite  consistent  with  it ;  and  can  no  more  be  charged  on  the  un- 
derwriters than  a  penalty  incurred  by  contravention  of  the 
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rereirae  laws  of  any  particalar  state,  which  was  rendered  inevi'* 
table  by  perils  insured  against.'' 

The  plaintiff's  claim  seems  to  me  to  be  as  adverse  to  princi- 
ple as  it  is  unsupported  by  authority.  If  we  sustain  it,  we  shall 
eonunit,  in  my  judgment,  the  great  fault  of  estabfishing  for  our 
own  state,  a  rule  of  law  in  conflict  with  the  now  setded  doctrine 
of  the  highest  federal  court,  and  at  variance  with  the  eften  ex- 
pressed judgment  of  the  whole  civilused  world.  Such  a  decisio|i 
could  not  fail  to  be  exceedingly  embarrassing,  for  in  no  depart- 
ment of  t3ie  law  is  uniformity  more  desirable^  than  in  that  which 
regulates  the  rights  and  obligations  of  those  engaged  in  com- 
mercial pursuits.  The  law  of  the  maritime  wcsrld  should  be  lim- 
ited by  no  national  boundaries,  but  should  be  as  universal  as  the 
commerce  which  it  protects  and  regulates. 

I  think  the  judgment  of  the  supreme  conrt  should  be  reversed, 
and  judgment  should  be  given  in  favor  of  the  defendant  on  the 
demurrer. 

Judgment  aoeordtngly . 


Oakley  against  Moarov. 

A  eondttkm  imoedcDt  most  be  strictly  perfbrmed,  to  entitle  a  party  to  recover. 

AocordiDgly  where,  by  a  contract  under  seal,  0.  agreed  thai  he  would  keep  iweniy 
cows  dvring  the  season  for  the  dairying  business  ^  and  sdL  the  hutter  metde 
from  sadd  dairy  of  cows  to  M.,  to  be  delivered  at  a  time  and  place  spedfed,  at 
aprioe  per  poimd  named,  aad  M.  agreed  to  pay  for  the  butler  to  be  delivered ;  aod 
0.  at  the  commencement  of  the  dairy  season  put  twenty  cows  on  his  fium,  from 
which  butter  was  made  until  the  end  of  the  season,  which  was  about  the  mid- 
dle of  November,  except  thai  three  of  the  coufs,  abwU  thejirst  of  September, 
and  two  of  them  dbotct  the  middle  of  October ,  ceasing  to  yidd  more  thorn  about 
a  quart  of  mM''~eiuh  per  day,  and  to  be  of  mueh  vahu  for  dairy 
pwrposeg,  were  respeetipely  sold  ai  those  dates ;  Hbld,  that  0.  could  not  sna- 
tidn  an  action  on  the  contract. 

By  the  contract  0.  was  required  to  keep  during  the  season  twenty  milch  cows, 
and  when  any  of  those  provided  ceased  to  yield  milk,  it  was  his  duty  to  procure 
others  wifliin  a  reasonable  time.    Per  Allen  and  Josnson,  Js, 
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Whore  a  petson  by  his  contract  engages  to  do  an  act,  performance  is  not  exciuod 

Ify  an  ineritable  accident    Per  Allen,  J. 
Under  an  averment  of  performance  of  a  covenant,  evidence  in  excnse  fbr  non-per- 

ibimance  is  not  admissible.    Per  Allen,  J. 

Appeal  from  a  judgment  of  the  supreme  court  sitting  in  the 
sixth  district.  The  action  was  covenant,  commenced  in  1847, 
upon  a  contract  executed  by  the  parties  under  seal  and  dated 
the  28th  of  February,  1846,  in  which  it  was  recited  that  Oakley, 
the  plaintiff,  had  bought  a  fitrm  in  Marathon,  Gourtland  county, 
and  was  to  take  possession  of  the  same  the  ensuing  spring,  and 
by  which  he  agreed  "  that  he  would  keep  twetittf  cows  or  mare 
during  the  [then]  coming  season  far  the  dairying  busifiesSj 
and  that  he  would  seU  the  butter  made  from  said  dairy  of 
caws  to  Morton^  the  defendant,  well  packed  in  good  firkins,  for 
the  sum  of  fifteen  cents  per  pound,  to  be  delivered  to  him  at  the 
village  of  Chenango  Forks,  Chenango  county,  on  the  canal,  at  such 
time  or  times  as  Morton  should  request,  between  the  first  days 
of  October  and  December  then  next ;  the  butter  to  be  of  good 
prime  quality."  And  the  defendant  agreed  '^  that  he  would  pay 
said  Oakley  the  sum  as  above  stated  for  his  butter,  as  above 
stated,  to  be  delivered  as  before  mentioned,  the  payment  or  pay- 
ments to  be  made  by  him  at  the  time  of  receiving  the  butter." 

The  plaintiff  in  each  count  of  his  declaration  averred  that  "  he 
did  keep  a  large  number  of  cows,  to  wit,  twenty  cows,  during  the 
season  next  ensuing  the  date  of  said  agreement  for  the  dairying 
business;"  that  he  packed  the  butter  made  from  said  cows 
during  the  season,  as  required  by  the  contract ;  that  pursuant 
to  the  direction  of  the  defendant,  contained  in  letters  received 
from  him  dated  the  26th  of  October,  and  the  2d  of  November, 
1846,  he  on  the  15th  of  said  November  delivered  the  butter 
into  the  charge  and  custody  of  one  Edward  More  at  Green, 
Chenango  county,  on  the  canal.  ' 

The  defendant  by  special  plea  denied  all  the  material  allega- 
tions of  the  complaint  except  the  execution  of  the  contract.  The 
cause  was  tried  before  the  Hon.  Ira  Harris,  one  of  the  justices 
of  the  supreme  court,  at  the  Cortland  circuit. 


ALBANY)  JUNE  1854.  £7 


OaUej  againgi  Morton. 


On  the  trial  it  was  proved  that  the  dairying  season  commences 
in  the  spring  when  there  is  sufficient  grass  for  cows,  and  con* 
tinnes  till  the  pastures  &il,  which  is  ordinarily  about  the  middle 
of  November,  and  in  1846  was  from  the  10th  to  the  25th  of  No- 
vember. That  the  plaintiff  put  20  cows  on  his  farm  in  the  spring 
rfl846,  and  at  no  time  had  a  greater  nnmber  in  his  dairy  that 
season.  That  about  the  middle  of  August  he  sold  five  of  these 
cows  to  one  Helsinger,  to  be  delivered  to  him  when  they  ceased 
to  give  milk,  which  it  was  then  stated  would  be  the  first  of  Sep- 
tember as  to  three  of  them,  and  the  first  of  October  as  to  the  other 
two,  and  that  the  lliree  were  taken  away  by  Helsinger  not  later 
than  the  5th  of  September,  and  the  two  as  early  as  the  middle  of 
October ;  that  these  cows  were  not  worth  much  for  dairying,  and 
gave  only  about  a  quart  of  milk  each  per  day  when  delivered  to 
Helsinger ;  that  Helsinger  milked  the  three  every  other  day  for 
six  or  eight  days  after  he  took  them,  and  got  from  them  about 
six  quarts  of  milk  at  each  milking.  The  plaintiff  did  not  supply 
the  place  of  these  five  cows.  The  counsel  for  the  defendant,  in 
due  season,  objected  to  the  evidence  tending  to  prove  that  the 
five  cows  sold  had  ceased  to  give  milk  when  delivered  to  Helsin- 
g^,  which  evidence  was  allowed  and  the  defendant  excepted. 
The  counsel  for  the  defendant  offered  to  prove  that  these  five 
cows  were  farrow  cows  in  the  spring ;  this  evidence  was  objected 
to  and  excluded,  and  the  defendant  excepted. 

The  defendant  resided  at  Stamford,  Delaware  county. 

The  plaintiff's  counsel  read  in  evidence  a  letter  and  postscript 
thereto,  written  by  the  defendant,  addressed  and  sent  to  the 
plaintiff  by  mail,  and  postmarked  Stamford,  N.  Y.  November  8, 
as  follows : 

''  Stamfordy  October  2&th,  1846. 

Brother  Oakley :  I  received  yours  by  the  hand  of  Mr.  More, 
and  in  answer  to  it  I  am  sorry  to  say«to  you  that  circumstances 
are  such  that  I  am  entirely  unable  to  leave  to  come  out  to  your 
place.  As  regards  the  butter,  I  wish  you  to  deliver  it  to  tho 
canal  per  contract.  Give  Mr.  More  the  charge  of  itj  to  sell 
and  pay  over  to  youj  and  ifitfaUe  short  the  contract  I  am 
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ready  to  make  up  the  balofice  as  soon  as  informed  of  it.  I 
suppose  Mr.  More  you  would  consider  perfectly  safe  in  taking 
charge  of  it,  and  if  it  is  as  good  quality  as  contract  it  will  not 
fall  much  short  of  15.  But  be  it  as  it  may  I  want  you  to  let  him 
take  it  and  do  the  best  he  can  with  it,  for  I  have  got  myself  into 
a  job  to  raise  $500  for  a  villain  Jack  Reynolds  on  the  15th  of 
next  month  or  do  worse  by  signing  at  the  bank  for  him  and  you 
must  conclude  of  course  that  it  would  be  impossible  for  me  to 
fetch  you  the  as  talked  of,  but  probably  it  wi\l  not  make 

much  difference  with  you  a  week  or  two.  Mr.  More  said  he 
would  call  on  his  return.  If  so  I  shall  see  him,  if  not  you  had 
better  send  it  down  by  him,  and  if  it  make  any  great  difference 
with  you  I  will  satisfy  you.    All  well. 

Yours  with  respect.  Lkvis  Mokton. 

Nov.  2d,  1846. 

P.  S.  Friend  Oakley :  I  have  delayed  sending  this  on  the  ac- 
count that  I  expected  Mr.  More  to  return  here  on  last  Friday 
and  thereby  would  be  more  fully  prepared  as  to  what  course 
would  be  best.  But  as  Mr.  More  did  not  call,  I  wish  you  would 
see  him  and  let  him  take  charge  of  the  butter  when  he  goes 
down  and  he  may  pay  over  the  money  to  you,  and  if  it  falls  short 
the  contract  with  you  and  his  commission,  &c.  I  will  see  it  all 
settled  when  you  come  out.  If  Mr.  More  should  not  be  there 
and  you  should  not  know  of  any  way  to  forward  it  to  him  at 
New-York,  and  if  there  should  be  any  one  that  wotdd  be  compe- 
tent to  take  charge  of  it,  o^  if  you  could  sell  it  on  the  spot  per 
contract,  I  wish  yott  to  do  so  and  oblige  your  most  sincere  firiend, 

Lewis  Morton." 

Edward  More  testified  that  in  the  fall  of  1846  he  resided  in 
Marathon,  and  was  engaged  in  buying  butter,  and  that  his  son, 
John  S.  More,  was  then  engaged  as  a  commission  merchant  sell- 
ing butter  in  New- York ;  that  in  October,  1846,  on  his  way  to 
New-York,  he  carried  a  letter  from  the  plaintiff  to  defendant  at 
Stamford ;  that  he  returned  to  Marathon  in  November,  and  that 
a  day  or  two  after  his  return  plaintiff  stated  to  him  that  he. had 
leoeived  a  letter  from  defenduit,  who  wrote  that  he  desiitd  himk^ 
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More,  to  take  charge  of  the  butter,  and  that  he,  plaintiff,  wished 
him  to  take  it  and  sell  it,  doing  as  veil  with  it  as  he  coald ;  to 
take  and  do  with  it  as  his  own ;  that  he  told  the  plaintiff  he  was 
jiot  going  to  New-York  soon,  and  plaintiff  asked  him  to  whom 
he  had  better  send  it ;  witness  told  him  to  John  8.  More, 
Yesey-^t.  New-York ;  that  the  plaintiff  asked  witness  where  on 
the  canal  he  delivered  his  butter,  and  witness  told  him  some  at 
Chenango  Forks  and  some  at  Green ;  that  Lewis  ic  Oilman  at 
Green  were  safe  men  to  freight  the  batter  with  to  New-York ; 
that  witness  freighted  his  butter  with  them ;  that  nothing  waa 
said  aa  to  whether  the  plaintiff's  butter  should  be  sold  for  cash 
or  on  time,  or  as  to  what  should  be  done  with  its  proceeds. 

It  was  proved  that  the  plaintifi^  on  the  11th  of  November,  de- 
livered his  butter  at  Green,  on  the  canal,  to  Lewis  d&  Gilman, 
and  took  firom  them  the  following  receipt,  viz.  '^  Received  in  store 
for  G.  L.  Oakley,  24  firkins  of  butter  to  ship  to  John  S.  More, 
73  Vesey-st.  New-York.  Green,  Ncwember,  1846.  Lewis  d& 
Gilman ;"  that  on  his  return  from  Green  he  delivered  this  re- 
ceipt to  Edward  More ;  that  the  butter  was  received  in  New* 
York  by  J.  S.  More,  on  the  3d  of  December ;  that  it  came  to 
him  distinct  firom  his  father's  and  with  a  separate  fireight  bill ; 
that  he  paid  the  fireight  upon  it,  and  sold  it  the  day  after  it  was 
received,  at  16^  cents  per  pound ;  that  John  S.  More  received 
no  inatrudions  as  to  this  butter  except  a  letter  finom  his  fikther^ 
Edward  Mor^  saying  it  was  an  excellent  lot  of  butter  and  wish- 
ing him  to  do  as  well  with  it  as  he  could. 

The  defendant  offered  to  prove  that  the  butter  was  sold  by 
J.  8.  More  on  credit,  that  the  purchaser  absconded  and  its  price 
was  lost ;  this  was  objected  to  and  excluded  and  defendant  ex- 
cepted The  counsel  fi>r  the  defendant  moved  the  court  to  non« 
suit  the  plaintiff;  and  on  such  motion,  and  again  at  the  close 
of  the  evidence  iusisted  among  other  things,  that  it  was  a  condi- 
tion precedent  that  the  plaintiff  should  keep  at  least  twenty  oowa 
daring  the  season  for  the  dairying  business,  and  deliver  the  but* 
ter  made  firom  this  number;  and  that  he  had  not  perfomed  tiiis 
eovenant  m  las  part  and  could  not  recover.    The  said  jostioe 
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denied  the  motion  for  a  nonsuit,  and  ruled  and  decided  vsmatter 
of  law,  that  the  sale  of  the  five  cows  by  the  plaintiff  and  the 
keeping  of  only  seventeen  cows  after  the  forepart  of  Septemberi 
and  only  fifteen  after  the  middle  of  October,  was  not  a  breach  of 
the  covenant  or  failure  to  perform  on  his  part,  inasmuch  as  the 
cows  when  sold  had  nearly  ceased  to  yield  milk,  and  were  there- 
fore useless  for  dairying  purposes ;  and  ordered  a  verdict  in  far 
vor  of  the  plaintiff  for  the  butter  at  the  contract  price.  To 
which  ruling  and  decision  the  counsel  for  the  defendant  ex* 
cepted.  The  defendant  moved  for  a  new  trial  on  a  bill  of  excep- 
tions, which  was  refttsed,  and  judgment  rendered  for  plaintiffl 
The  defendant  appealed  to  this  court. 

Samuel  Beardsley,  for  the  appellant. 

H.  Ballard,  for  the  respondent. 

W.  F.  Allen,  J.  The  right  of  action  of  the  plaintiff  de- 
pended upon  the  performance  by  him  of  a  condition  precedent, 
to  wit,  the  keeping  of  at  least  twenty  cows  for  the  dairying 
business  during  the  season  of  1846,  and  delivering  the  butter 
made  therefrom  to  the  defendant  at  the  time  and  place  specified 
in  the  agreement.  The  plaintiff  was  bound  to  aver  and  prove  a 
fulfilment  of  such  condition  or  some  excuse  for  the  non-perform- 
ance ;  and  if  an  excuse  wss  relied  upon,  he  should  have  averred 
his  readiness  to  perform,  and  the  particular  circumstances  which 
constituted  such  excuse.  (1  Chit.  PL  Spring/,  ed.  of  1844, 
821,  826.) 

A  perfi)rmance  of  the  condition  precedent  having  been  volun- 
tarily assumed'by  the  plaintiff,  could  only  be  dispensed  with  or 
prevented  by  the  opposite  party ;  and  would  not  be  excused, 
although  it  had  become  impossible  without  any  default  on  the 
part  of  the  plaintiff.  (Carpenter  v.  Stevens,  12  Wend.  589  ; 
MoaJdey  v.  Riggs,  19  Min.  69.) 

Whenever  a  party  by  his  own  contract  creates  a  duty  or 
charge  upon  himself^  he  is  bound  to  make  it  good,  if  he  may, 
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notwitbatanding  any  accident  by  inevitable  necessity,  because 
be  might  haye  provided  against  it  by  his  contract.  (Alej/tiy  27 ; 
Pr.  Ld.  EUenborougfi  in  Atkinson  v.  Ritcher,  10  Easiy  530 ; 
Com.  Dig".  Action  upon  the  Case  upon  Assumpsitj  G. ;  Id. 
Condition  i>.  1 ;  6  Petersd.  Abr.  216 ;  Shubrick  v.  Salmon^ 
8  Burr.  1637 ;  Barker  v.  Hodgson,  3  M.  /S.  267 ;  The 
Com.  of  Brecknock  v.  Pritchard,  6  T.  R.  750.)  The  plaintiff 
has  sought  to  entitle  himself  to  recoveri  by  averring  that  he  did 
keep  a  large  number^  to  wit,  twenty  cows  for  the  dairying 
business  during  the  season  of  1846,  and  the  court  below  have 
decided  that  this  averment  was  sustained  by  the  evidence.  The 
proof  was,  that  the  dairying  season  commences  in  April  and 
ends  during  the  month  of  November,  and  when  cows  begin  feed* 
ing  on  hay ;  that  the  plaintiff  in  the  spring  put  twenty  coi^  on 
his  fieinn,  three  of  which  became  dry  about  the  first  of  Septem- 
ber, and  two  others  from  the  first  to  the  fifteenth  of  October. 
The  five  were  disposed  of  and  their  places  were  not  supplied. 
The  quantity  of  butter  of  course  depended  upon  the  number  of 
cows  from  which  it  was  made,  and  there  was  evidence  offered  to 
show  that  the  value  in  market  of  butter  made  from  a  dairy  of 
twenty  cows  was  greater  than  that  made  from  fifteen  cows. 

It  will  be  observed  that  the  covenant  of  the  plaintiff  does  not 
refer  to  any  particular  cows  ;  but  is  to  the  effect  that  he  will 
keep  twenty  or  more ;  that  is,  at  least  twenty  cows  for  dairying 
business ;  and  in  this  he  covenants  that  they  shall  be  reasonably 
suitable  fi)r  dairy  purposes,  that  is,  qiilch  cows,  and  when 
they  ceased  to  give  milk  they  were  no  longer  within  the  condi- 
tion of  the  contract.  The  covenant  was  coextensive  with  the 
season,  and  a  fidlure  to  perform  it  at  the  latter  part  of  the 
season  was  as  much  a  violation  of  its  letter  and  spirit  as  would 
have  been  a  fiulure  in  the  earlier  part.  The  agreement  was  to 
keep  the  entire  number  during  the  entire  season,  and  a  strict 
performance  was  a  condition  precedent  to  his  right  to  recover 
sf  the  defendant,  who  could  not  be  compelled  to  receive  and  pay 
fixr  the  butter  made  from  any  less  number  of  cows.  {Page  v.  Ott, 
5  Demo^  406;  Smith  v.  Briggs.Z  i4,1i.^    Had  the  party  de- 
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Bired  to  protect  himself  against  the  contingency  of  the  failure 
of  any  of  the  twenty  cows  which  he  should  procure,  or  his  ina- 
bility to  supply  the  places  of  any  that  should  die  or  cease  to  be 
suitable  for  dairy  purposes  before  the  close  of  the  season,  or  his 
inability  to  supply  pasturage  for  so  large  a  number,  and  still 
hold  the  defendant  to  the  performance  of  his  part  of  the  contract, 
he  should  have  made  proyision  for  it  in  the  agreement. 

Having  undertaken  to  keep  the  complemcntof  twenty  cows 
during  the  season,  it  was  his  duty  in  the  first  instance  to  pro- 
vide such  as  would  probably  answer  the  purposes  of  the  con- 
tract, and  if  any  by  an  unforeseen  contingency  should  fail  or  die, 
to  supply  their  places  within  a  reasonable  time.  A  keeping  of 
twenty  cows  for  three  months  and  fifteen  for  the  nert  three 
months,  is  not  literally  or  substantially  keeping  the  first  number 
for  the  whole  six  months.  The  contract  cannot  be  otherwise  con- 
strued than  if  the  defendant  had  undertaken  to  pay  a  gross  sum 
for  the  butter  to  be  made  from  a  given  number  of  cows,  and 
under  such  a  contract  it  would  not  be  claimed  that  the  dairyman 
could  provide  the  whole  number  of  cows,  of  such  as  would  become 
dry  in  the  midst  of  the  season,  and  still  compel  a  performance 
by  the  defendant.  This  case  is  in  principle  somewhat  like 
Beatson  v.  Schank,  (8  Eeat,  238,)  in  which  it  was  held  that 
the  party  who  took  upon  himself  to  keep  on  his  vessel  a  certain 
number  of  hands,  was  bound  to  provide  against  the  contingency 
of  any  of  them  dying,  as  by  taking  an  extra  number  on  board.  (See 
also  Tnmany.  Western  Fire  Ins.  Co.,  12  Wend.  452.) 

The  plaintiff  in  this  case,  by  the  exercise  of  proper  care  in 
making  his  purchases  in  the  spring,  could  have  guarded  against 
the  contingency  which  eventually  deprived  the  defendant  of  the 
butter  to  which  he  was  entitled ;  and  if  he  preferred  such  cows 
as  would  give  milk  a  part  of  the  season  and  then  make  beef  in 
Hie  fidl,  and  the  consequence  has  been  that  he  has  been  unable  to 
perform  his  contract  with  the  defendant,  he  has  sustained  no 
injury,  and  no  action  will  lie  against  the  defendant. 

In  Pike  v.  Butler,  (4  Comst.  860,)  which  was  a  suit  in 
equity,  the  equities  of  the  plaintiff  were  much  stronger  than  in 
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iluB  case,  and  yet  the  court  held  that  he  was  not  entitled  to  any 
idie^  and  dismissed  his  biU  with  costs. 

The  plaintiff  did  not  prove  a  substantial  performance  of  this 
part  of  the  contract,  and  the  performance  was  not  dispensed  with 
or  prevented  by  the  defendant.  The  evidence  did  not  tend  to 
establish  an  excuse  for  non-performance,  even  if  under  the 
pleadings,  an  excuse  could  have  been  shown.  Upon  the  merits, 
therefore,  and  upon  all  the  evidence  the  motion  for  a  nonsuit 
should  have  been  granted.  But  under  an  averment  of  perform- 
ance as  in  this  case,  evidence  in  excuse  of  non-performance  was 
not  admissible  and  should  have  been  excluded.  (CrandaU  v. 
dark,  7  Barb.  169 ;  Baldwin  v.  Munti,  2  Wend.  899 ;  Phil- 
Kps  V.  Rase,  8  John,  892 ;  Freeman  v.  Adams,  9  id.  116 ; 
FlemingY.  Gilbert,  Z  id.  52S  ]  LUtle  v.  Holland,  S  T.R.  590; 
1  Ch.  PI  321,  326.) 

This  point  is  fsXsX  to  the  plaintiff,  and  renders  it  unnecessary 
to  examine  the  other  questions  made  on  the  trial. 

The  judgment  of  the  supreme  court  should  be  reversed,  and  a 
new  trial  ordered,  costs  to  abide  the  event. 

Johnson,  J.  If  the  decision  of  the  justice  was  correct  it  will 
fellow,  that  if  half  of  the  twenty  cows  had  died  in  the  middle  of 
the  season,  the  defendant  would  still  have  been  bound  to  receive 
and  pay  for  the  butter  of  the  remaining  ten.  I  think  the  de- 
cision is  in  direct  conflict  with  the  terms  of  the  contract  of  the 
parties.  The  plaintiff's  undertaking  was  that  he  would  keep 
twenty  cows  or  more  during  the  season ;  not  that  he  would  stock 
his  &rm  vrith  twenty  cows  at  the  commencement  of  the  season. 
The  contract  related  to  the  making  of  butter  from  the  milk 
of  the  cows  so  kept,  and  the  covenants  are  to  be  interpreted 
with  reference  to  the  purpose  for  which  the  cows  were  to  be 
kept  I  do  not  think  that  the  plaintiff  could  have  satisfied 
the  requirements  of  the  contract  by  putting  on  twenty  cows, 
ten  of  which  were  dry,  and  for  the  same  reason  I  do  not  think 
that  the  risk  of  the  drying  up  of  the  cows  during  the  season 
was  upon  the  defendant.    This  latter  question  is,  however, 

Ker.— Vol.  I.  6 
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luffdly  inyolyed  in  the  case,  for  the  plaintiff  parted  with  lihe 
oovB  before  they  were  actoally  dried  up.  It  is  true  that  the 
milk  which  was  afterwards  procured  from  them  was  of  small 
amount,  but  upon  a  question  of  the  performance  of  a  condition 
precedent  small  matters  are  of  consequence.  The  performance 
must  be  exact,  not  cypres.  Besides,  if  the  law  says  that  sixquarta 
of  mUk  every  other  day  for  six  or  eight  days,  are  not  enough  to 
be  regarded  upon  such  a  question,  I  am  considerably  at  a  loss  to 
know,  where  in  the  law  is  to  be  found  the  precise  measure  of 
milk  which  a  cow  may  yield,  and  yet  under  such  a  contract  be 
disposed  of  without  a  violation  of  it  Another  consideration 
seems  to  me  to  strengthen  this  view  of  the  contract ;  the  plainti^ 
was  not  bound  to  keep  the  same  cows  during  the  whole  season, 
on  the  contrary,  he  was  at  liberty  to  change  them  at  his  pleasure, 
and  according  to  his  own  views  of  his  own  interest.  All  the  de- 
fendant stipulates  for,  is  the  butter  firom  the  milk  of  twenty  cows 
daring  the  season.  Now  if  the  risk  of  the  drying  up  of  the  cows 
is  on  the  defendant,  it  would  attach  from  time  to  time  to  each 
cow  the  plaintiff  might  choose  to  substitute  for  those  with  which 
he  originally  stocked  his  farm.  That  such  a  consequence  is  in- 
volved in  the  construction  put  upon  the  contract  at  the  trial, 
seems  to  me  to  show  it  to  be  an  unreasonable  construction,  and 
one  which  ought  not  to  be  sustaaned.  The  obligation  of  the 
plaintiff  under  this  contract  was,  as  I  conceive,  to  keep  at 
least  twenty  cows  yielding  milk  during  the  dairying  season,  and 
as  he  has  fidled  to  comply  with  this  obligation,  he  should,  in  my 
opinion,  have  been  nonsuited. 

Gaedineb,  Oh.  J.,  RuooLEB,  Parker  and  Edwards,  Js. 
concurred. 

Denio,  J.  was  in  favor  of  affirming  the  judgment  of  the 
supreme  court,  on  the  ground  that  the  defendant,  by  his  letter 
of  the  26th  of  October,  written  near  the  close  of  the  dairy  sea- 
son, gave  the  plaintiff  explicit  and  peremptory  directions  what  to 
do  with  the  butter  made  under  the  contract,  and  thereby  waived 
performance  of  the  condition  precedent.    That  in  the  absence 
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of  proof  to  the  eonlnry,  it  thonld  be  presumed  he  was  infiHrmed 
of  the  true  state  of  fiMsts  when  he  gave  theee  directioDS,  eepe* 
ciaUy  as  in  his  letter  he  acknowledged  the  receipt  of  one  from 
Oe  plaintiflF  on  the  snbject  of  the  batter,  which  was  not  giTen 
IB  evidence. 

Judgment  revcarsed  and  a  new  trial  ordered. 


Andrews  and  others  ag^nnst  Dubant  and  others. 

the  general  role  is,  tbat  under  a  ooDtnu^  for  the  building  of  a  TM^ 
no  prcyperty  vests  in  the  person  for  whom  it  is  agreed  to  be  built  until  it  is  Sn- 
ished  and  delivered. 

The  rule  is  the  same,  where  certain  portions  of  the  contrsct  price  are  agreed  to  be 
•nd  are  paid  to  the  builder  at  specified  stages  of  the  work,  and  where  an 
agent  of  the  pereon  for  whom  the  article  is  to  be  constructed,  is  to  and  does 
superintend  and  approve  the  materials  and  work. 

Therefore  where  A.  contracted  to  build  for  B.  a  ressel  of  qwdfled  dimensJona, 
and  deliver  it  to  him  complete  on  a  day  named,  for  the  price  of  $6000;  $3000.* 
to  be  paid  at  specified  stages  of  the  work,  and  $2000  when  it  was  completed 
and  deliveted,  the  workmanship  and  materials  to  be  inspected  and  approved  as 
the  woik  progressed,  by  the  superintendent  of  B'.,  which  was  done ;  HM^  that 
B.  had  no  property  in  the  vessel  before  it  was  completed. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court  held  in  Albany  coonty.  The  plaintiffs  brought  an  action 
in  die  natore  of  trover  for  a  barge  in  an  unfinished  state,  which 
they  alleged  the  defendants  had  converted  to  their  own  use. 
The  defendants  denied  the  allegations  in  the  complaint,  and  set 
ap  title  to  the  barge  in  themselves.  The  cause  was  tried  before 
the  H<m.  M.  Watson,  a  justice  of  the  supreme  court,  in  April, 
1850,  without  a  jury.  The  following  fiicts  appeared  on  the  trial. 
On  the  24th  April,  1849,  the  defendants  entered  into  a  contract, 
in  writing,  with  William  H.  Bridger  (c  Co.,  ship-builders,  by 
which  the  btter  agreed '"  to  build"  for  the  defendants,  for  the 
Sfqn  of  $6000,  a  barge  of  certain  dimensions  and  with  ^  certain 
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size  and  description  of  timbers,  &c.  which  were  particularly 
specified,  except  the  rail,  which  was  to  be  "according  to  direc- 
tion of  superintendent."  The  farther  provisions  of  the  contract 
were  as  follows:  "All  the  materials  to  be  furnished  by  the 
builder,  and  all  to  be  of  the  first  quality,  and  the  work  subject 
to  the  superintendent,  who  shall  have  the  privilege  of  rejecting 
any  timber  he  may  think  is  not  suitable,  and  object  to  any  work 
not  done  in  a  workmanlike  manner.  T^e  model  of  the  boat  to 
be  made  like  barge  I.  L.  Brown.  The  boat  to  be  furnished 
complete,  and  ready  for  the  ship  chandler  according  to  the  above 
specification  on  the  first  day  of  August  next,  and  delivered  to 
Durant,  Lathrop  &  Co.  [the  defendants]  at  Kingston.  In  case 
the  barge  is  not  complete  by  the  time  specified  above,  or  within 
V  ten  days  of  that  time,  W.  H.  Bridger  &  Co.  agree  to  forfeit  two 
/  hundred  and  fifty  dollars  for  every  week's  delay.  Payment : 
The  said  five  thousand  dollars  to  be  paid  as  follows,  viz.  one 
thousand  dollars  when  keel  is  laid — one  thousand  dollars  when 
frame  is  up — one  thousand  dollars  when  planked  and  calked, 
and  two  thousand  dollars  when  completed  and  delivered." 

Bridger  &  Co.  proceeded  in  the  construction  of  the  barge  un- 
til the  4th  day  of  August,  1849,  when,  having  stopped  payment, 
they  assigned  the  unfinished  vessel  with' their  other  property,  to 
the  plaintiflb  as  trustees  for  the  benefit  of  their  creditors,  ac- 
cording to  certain  classes  of  preference.  The  barge  had  been  so 
far  advanced  in  its  construction  as  to  be  planked,  and  the  de- 
fendants, had  paid  the  builders  three  thousand  dollars  according 
to  the  contract,  that  is  to  say,  one  thousand  dollars  at  each  of 
the  three  separate  stages  of  the  work  first  referred  to  in  the 
contract,  when  the  builders  failed.  The  defendants  having  ob- 
tained possession  of  the  barge,  proposed  to  the  plaintiflfs  to  finish 
it,  and  offered  in  that  event  to  pay  them  the  balance  of  the  con- 
tract price,  but  this  was  declined ;  and  the  plaintiffs  demanded 
the  barge  of  the  defendants,  who  would  not  give  it  up.  The  de- 
fendants then  procured  it  to  be  completed  on  their  own  account, 
at  an  expense  of  seven  hundred  dollars.  The  person  who  acted 
as  superintendent' in  the  building  of  the  barge  was  sworn,  and 
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testified  that  he  was  employed  exclusively  by  the  defemlants 
and  was  paid  by  them. 

Judgment  was  rendered  by  Justice  Watson  in  favor  of  the 
defendants,  and  the  plaintiffs  excepted :  it  was  affirmed  at  the 
general  term.    The  plaintiffs  appealed  to  this  court. 

N.  JEHU,  Jun.j  for  the  appellants.  I.  The  promise  of 
Bridger  &  Bishop  was  to  bnild  and  complete  the  barge,  and 
deliver  it  at  Kingston  on  a  future  day,  they  to  find  all  the  ma- 
terials. It  wa«  therefore  not  a  contract  of  sale,  and  no  title 
vested  in  the  defendants.  {Merritt  v.  Johnson,  7  John,  478 ; 
Gregory  v.  Stryker,  2  Denio,  628;  Johnson  v.  Hunt,  11 
Wend.  139.)  1.  Such  a  contract,  until  entirely  executed,  has 
uniformily  been  treated  in  this  country  as  one  for  work  and 
materials,  not  of  sale;  and  the  same  doctrine  prevailed  in 
England  until  after  1822.  {See  cases  above  died,  and  also, 
Mucklaw  V.  Mangles,  1  Tatini.  818 ;  Towers  v.  Osborne,  1 
Grange,  506 ;  Groves  v.  Buck,  3  Maule  ^  Selw.  178 ;  Lavh 
renee,  J.  2  TautU.  42;  Hight  v.  Ripley,  19  Maine  R.  187 ; 
Crookshank  v.  Burrill,  18  John.  58;  Sewall  v.  Fitch.  8 
Cotoen,  215 ;  Mixer  v.  Howarth,  21  Pick,  205 ;  Spencer  v. 
Cone,  1  Mete  283)  2.  The  idea  that  a  provision  in  the  con- 
tract for  advances  by  the  employer,  at  specific  stages  of  the 
work,  changes  it  into  a  contract  of  sale,  is  directly  at  war  with 
the  law  as  settled  here  for  nearly  half  a  century.  {Merritt  v. 
Johnson,  7  John.  473,  Gregory  v.  Stryker,  2  Defiio,  628; 
JiAnson  y.  Hunt,  11  Wend.  189.)  8.  Nor  is  it  pretended  that 
the  provision  as  to  a  superintendent  can  have  any  such  effect, 
the  intent  of  it  being  merely  to  prevent  disputes,  and  avoid  the 
necessity  of  specifying  the  work  and  materials  with  more 
minuteness.  (15  Eng.  Com.  Law,  218.)  4.  So  of  the  circum- 
stance that  the  employer  cannot  be  obliged  to  accept  any  ether 
vessel  than  the  one  built  of  the  specific  materials ;  this  being 
equally  true  of  Merritt  v.  Johnson,  where  both  parties  contrib* 
sted  work  and  materials.  (7  J)hn.  473,  4,  5 ;  11  Wend.  189, 
Stnage,  Oh.  J.;  Blackburn  on  S<des,  158, 9, 160 ;  21  Pick.  205.) 
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IL  The  first  departure  from  the  intelligible  rule  established 
by  the  above  decisions  was  suggested  in  Woods  y.  Russell, 
(5  Bam.  ^  Aid.  942 ;)  and  neither  the  dicta  of  that  case,  nor 
the  decision  which  adopted  them,  should  control  the  present,  hr 
the  following  reasons :  {See  5  Bam.  ^  Aid.  946,7,8 ;  81  Eng. 
Com.  Law  R.  112.)  1.  These  dicta  were  not  only  without 
precedent  at  the  time,  but  against  it,  and  ware  adopted  with 
xoanifest  reluctance ;  the  court  acknowled^g  its  inability  to 
reconcile  them  with  established  principles.  {Clark  v.  Spence^ 
81  Eng.  Cam.  Law  Rep.  107,  111  to  114.)  2.  They  frus- 
trate the  more  obvious  intent  of  the  parties  as  evinced  by  the 
terms  of  the  contract,  that  being  for  building  a  vessel,  to  be 
delivered  complete,  at  a  fixed  time  and  place ;  not  for  trans- 
ferring parts  of  it  before.  (31  Eng.  Com.  Law  R.  112, 113, 
114.)  3.  They  separate  the  visible  possession  from  the  owner- 
ship, which  is  contrary  to  the  policy  of  the  law,  as  it  misleads 
those  supplying  materials  and  labor  on  credit,  as  well  as  others^ 
(7  Durnf.  ^  East,  230,  Kenyan,  C.  J. ;  9  John.  243,  Kent^ 
C.  J.)  4.  The  very  reason  and  policy  on  which  they  were 
adopted  in  England,  i.  e.  that  they  "  had  probably  been  acted 
on  since  by  persons  engaged  in  ship  building,"  should  insure 
their  rejection  here.  (31  Eng.  Com.  Law  R.  114 ;  Merritt 
V.  Johnsany  7  Mm.  473  \  Johnson  v.  Hunt,  11  Wend.  139; 
Qregary  v.  Stryker,  2.  Denio,  628 ;  23  Wend.  340,  Cawen,  J.) 

5.  They  rest  upon  no  intelligible  or  satisfactory  foundation, 
at  least  none  which  can  be  maintained  without  overruling  the 
principle  of  Johnson  v.  Merritt,  and  the  cases  which  have 
followed  it    (15  Eng.  Cam.  Law  R.  218 ;  Co.  Litt.  379  b.) 

6.  This  innovation  in  England  resulted  in  a  confusion  of  rights 
and  in  raising  various  perplexing  questions,  which  have  not  yet 
been  solved  by  the  courts.    (81  Eng.  Com.  Law  R.  110,  note.) 

III.  The  parties  are  presumed  to  have  contracted,  in  reference 
to  the  well  known  general  rule  established  by  Merritt  y.  John- 
mm,  and  there  'is  no  probability  that  they  meant  to  adopt  the 
exception  since  engrafted  on  it  in  England.  (2  How.  R.  612, 
BaUwin,  X;  Cawen  ^  HilPs  Notes,  1456.) 
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&  H,  Bammondj  for  the  respondents.  I.  We  insist  that  the 
bsige  was  the  property  of  the  respondents,  from  the  time  the 
keel  was  laid,  and  approved  by  the  superintendent,  and  the  first 
payment  was  made.  1.  Because,  upon  no  other  principle  can 
aaet  and  equal  justice  be  done  to  all  parties.  The  purchaser 
inspects  through  his  superintendent,  and  receiyes  the  property 
in  its  then  state,  and  pays  according  to  the  contract,  for  the  par- 
ticular thing  thus  inspect  and  approved,  and  is  protected  in 
his  payment  by  his  title  to  the  specific  thing  for  which  he  pays. 
The  builder  is  protected  by  his  lien  upon  the  property,  irhich 
secures  him  the  payment  of  the  future  instalments  as  they  be- 
eorne  doe.  2.  The  respondents  contracted  for  a  particular  and 
specific  thing,  and  not  for  a  barge  answering  a  general  or  par- 
ticular description.  They  paid  their  money,  not  for  a  barge,  but 
fiir  that  specific  barge.  At  each  stage  of  the  work,  there  was  a 
practical  delivery  to,  and  acceptance  of  it  by  the  purchaser. 
Whm  the  keel  was  laid,  it  was  tendered  as  a  finished  keel,  was 
aceepled  and  paid  for.  When  the  frame  was  up,  it  was  tendered 
as  a  finished  frame,  was  accepted  and  paid  for.  When  it  was 
"planked  and  ceiled,"  it  was  again  tendered  as  the  frame  of  that 
siae  barge,  planked  and  ceiled,  was  inspected,  accepted  and  paid 
for.  This  view  of  the  matter  is  in  entire  accordance  even  with 
the  authorities  cited  by  tiie  learned  counsel  for  the  appellants, 
and  is  entirely  consistent  with  the  theory  of  the  law,  as  he  claims 
it  to  be.  8.  This  very  identical  question  is  as  clearly  settled 
by  authority  in  fiivor  of  the  respondents,  as  any  question  ever 
was  or  ever  can  be.  {Story  on  Sales,  p.  254-5,  i§  815,  816 ; 
Chit,  an  Ckmi.  bth  Amer.  from  8cl  Lond.  ed,  878-9 ;  Long  on 
fiUe^,  288;  Woods  y.  Russell,  &  Bam.  ^  Aid, 042]  Clark  y. 
Spence,  4  Ad.  ^  El.  448 ;  Abbot  on  Ship,  bth  Am.  ed.  4, 5  ; 
Maine  Sup.  Court,  Law  Reg.  vol.  1,  No.  8,  p.  484 ;  Wilkinson's 
Law  of  Shipping,  p.  27,  et  seq.;  Facultieff  Decisismsof  the 
Court  qfSessiansin  Scotland,  vol.  9,  p.  446.)  The  case  of  Wood 
V.  Russell,  and  that  of  Clark  v.  jSjpeTisi^ave  been  frequently  re- 
ferred  to  by  the  English  courts  with  apj^kation,  and  as  settling 
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the  law  on  the  precise  question  inyolyed  in  the  case,  2  Mees.  ^ 
Welsh.  602.  The  principle  of  those  cases,  as  we  have  already 
shown,  is  recognized  by  every  English  and  American  elementary 
writer  as  the  fixed  law,  and  there  is  no  case  to  be  found  either 
in  England)  or  in  this  country,  in  which  the  court  has  overruled 
or  questioned  its  soundness. 

II.  The  cases  cited  by  the  appellant  do  not  affect  the  ques- 
tion now  before  the  court,  because  in  none  of  them  was  the 
price  payable  by  instalments  at  particular  stages  of  the  work, 
nor  was  the  thing  to  be  made,  built  or  to  be  built  under  a  super- 
intendent employed  and  paid  by  the  purchaser. 

These  cases  affirm  a  general  principle  which  we  do  not  deny 
or  seek  to  evade,  a  principle  moreover  which  does  not  conflict  at 
all  with  our  position. 

Denio,  J.  In  general  a  contract  for  the  building  of  a  vessel 
or  other  thing  not  yet  in  esse,  does  not  vest  any  property  in  the 
party  for  whom  it  is  agreed  to  be  constructed  during  the  pro- 
gress of  the  work,  nor  until  it  is  finished  and  delivered,  or  at  least 
ready  for  delivery^  and  approved  by  such  party.  AH  the  author- 
ities agree  in  this.  {Towers  v.  Osborne,  1  Str€L  506 ;  Mtiddow 
V.  Mangles,  1  Taunt.  818  ;  Johnson  v.  Hunt,  11  Wend.  189 ; 
Crookshank  v,  Burrill,  18  John.  58 ;  Sewall  v.  FUch,  8  Cow. 
215 ;  Mixer  v.  Howarth,  21  Pick.  206.)  And  the  law  is  the 
same  though  it  be  agreed  that  payment  shall  be  made  to  the 
builder  during  the  progress  of  the  work,  and  such  payments  are 
made  accordingly.  In  Mucklow  v.  Mangles,  which  arose  out 
of  a  contract  for  building  a  barge,  the  whole  price  was  paid  in 
advancC}^  the  vessel  ?ras  built  and  the  name  of  the  person  who 
contracted  for  it  was  painted  on  the  stem,  yet  it  was  held  that 
the  title  remained  in  the  builder.  In  Merritt  v.  Johnson,  (7 
Johtu  478,)  where  a  sloop  was  agreed  to  be  built  and  one-third 
of  the  price  was  to  be  paid  when  one-third  of  the  work  was  done, 
two-thirds  when  two-thirds  were  done,  and  the  balance  when  it 
was  completed,  and  before  it  was  finished  it  was  sold  on  execu- 
tion agunst  the  builder  after  more  than  a  third  had  been  done 
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and  more  than  that  proportion  of  the  price  had  been  paid,  the 
court  decided  that  the  yessel  was  the  property  of  the  builder 
and  not  of  the  person  who  engaged  it  to  be  constructed. 

Where  daring  the  course  of  the  transaction  the  vessel  or  other 
thing  agreed  to  be  built  is  identified  and  appropriated  so  that 
the  medianic  would  be  bound  to  complete  and  deliver  that  par* 
ticUar  thing,  and  could  not  without  violating  his  contract  substi-, 
tate  another  similar  article  though  otherwise  corresponding  with 
the  agreement,  there  would  seem  to  be  more  reason  for  holding*' 
.that  the  property  was  transferred ;  still  it  has  never  been  held 
that  this -was  enough  to  pass  the  title.    In  Laidler  v.  Burlinr 
mm^  (2  Mees.  ^  Wdsh.  602,)  the  vessel  was  about  one-third 
built  when  the  contract  was  made.    The  builder  and  owners 
agreed  to  finish  that  particular  vessel  in  a  manner  specially 
agreed  upon  for  a  price  which  was  the  equivalent  for  the  finished 
vessel.    Before  it  was  completed  the  builder  became  bankrupt^ 
and  the  possession  passed  into  the  liands  of  his  assignee.    The 
court  of  exchequer  held  the  true  construction  of  the  contract  to 
be  that  the  title  was  to  pass  when  the  ship  was  completed  and 
not  before.    The  parties  only  agreed  to  buy  a  .particular  ship 
when  complete,  and  although  the  builder  coulfl  not  comply  with 
the  contract  by  delivering  another  shipHStill  it  was  considered 
an  executory  contract  merely^    In  MSinswi  v.  BeUj  (8  Barn. 
^  Cre^s.  277,)  the  same  principlc^was  held  in  respect  to  a  con- 
tract for  making  spinning  Qia<5h)nery,  and  in  Clark  v.  S^encCf 
(4  Adolph.  4*  ^l'  ^8,)  which  is  the  case  principally  relied  on  by 
the  defendants,  it  was  admitted  by  the  court  that  tiie  appropria- 
tion of  the.|jptioular  ship  to  the  contract,  then  in  queition,  by 
the  approval  of  the  materials  and  labor  by  the  superintendent, 
did  not  of  itself  vest  the  property  in  the  purchaser  until  the 
whole  thing  contracted  for  had  been  completed. 

In  the  case  before  us,  it  cannot  be  denied  but  that  the  barge, 
as  fast  as  its  several  parts  were  finished  with  the  approval  of  the 
superintendent,  became  specifically  appropriated  to  the  fulfil- 
ment of  this  contract,  so  that  Bridger  &,  Company  could  not 
have  fulfilled  their  agreement  with  the  defendants  in  any  other 

Kbb.-Vol.  I.  6 
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way  thftn  by  completing  and  deliyering  that  identical  boat  This 
reralts  from  ,the  oonsideration  that  the  supeiintendent  could  not 
be  c^lIed  upon  to  inspect  and  approve  of  the  work  and  materials 
of  ahother  baxge,  after  having  performed  that  duty  as  to  one; 
so  that  the  contract  would  be  broken  up  unless  it  applied  itself 
to  this  vessel.  But  it  is  clear  that  this  circumstance  alone  does 
not  operate  to  transfer  the  title.  The  precise  question  in  this 
ease  is  whether  the  concurrence  of  both  particulars — ^the  pay* 

^  ment  of  parts  of  the  price  at  specified  stages  of  the  work,  and 
the  intervention  of  a  superintendent  to  inspect  and  approve  of 
the  work  and  materials — ^produces  a  result  which  neither  of  iheni 

separately  would  effSact    It  is  no  doubt  competent  for  the  parties 

to  agree  when  and  upon  what  conditions  the  property  in  the 
subject  of  such  a  contract  shall  vest  in  the  prospective  owner. 
The  present  question  is  therefore  simply  one  of  construction. 
The  inquiry  is  whether  the  parties  intended  by  the  provisions 
which  they  have  inserted  in  their  contract,  that  as  soon  as  the 
first  payment  had  become  payable  and  had  been  paid,  the  prop* 
erty  in  the  unfinished  bsrge  should  vest  in  the  defendants,  so 
that  thereafter  it  should  be  at  their  risk  as  to  casualties,  and  bs 
liable  for  their  debts,  and  pass  to  their  representatives  in  case 
of  their  death.  Such  an  agreement  would  be  lawful  if  made^  j 
and  the  doubt  only^js  whether  the  parties  have  so  contracted.  / 
The  courts  in  England,  under  contracts  in  all  material  respects 
like  this,  have  held  that  the  title  passed.  In  Wo(^  v.  RusMeUf 
(5  Bam.  4*  -^Ud.  942,)  the  question  came  before  the  court  of 
king's  bench,  and  Abbot,  G.  J.  distinctly  declared  his  opinioa 
that  the  payment  of  the  instalments  under  such  a  contract 
vested  the  property  in  the  ship  in  the  party  for  whom  it  was  to 
have  been  constructed.  But  there  was  another  feature  in  the 
case  upon  which  it  was  finidly  decided.  The  builder  had  signed 
a  certificate  for  the  purpose  of  enabling  the  other  party  to  pro- 
care  the  vessel  to  be  registered  in  his  name  and  it  was  so  regis- 
tered accordingly  while  it  was  yet  unfinished  and  before  the 
question  anAe.  The  court  held  that  the  legal  effect  of  signing 
the  certificate  for  the  purpose  of  procuring  the  registry  was, 
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firam  the  time  the  regiBtry  was  complete,  to  vest  the  genenl 
property  in  the  party  o(mtrftctiiig  to  have  the  ship  built  TUi 
cue  was  decided  in  1822,  and  was  the  first  aanomieement  of  the 
principle  npon  which  the  defendants'  counsel  rely  in  the  English 
eotffts.  The  case  of  Clark  y.  Spence  was  decided  in  1886*  It 
arose  out  ci  a  contract  for  building  a  yessel,  which  contained  both 
the  features  of  snperintendence  and  of  payments  according  to 
specific  stages  of  the  work,  as  in  TFbodsy.  i2tisMU,andas  inthe 
contract  now  before  the  court  The  conrt  of  king's  bench  wis 
clearly  of  opinion,  that  as  &st  as  the  different  parts  of  the  ressel 
were  apiAt>Ted  and  added  to  the  fitbric  they  became  appropriated 
to  the  purchaser  by  way  of  contract,  and  that  when  the  last  of 
them  were  so  added  and  the  yessel  was  thereby  completed  it  yested 
in  ihe  purchaser.  The  court  conceded  that  by  the  general  rules 
of  law,  until  the  last  of  the  necessary  materials  was  added 
the  thing  contracted  for  was  not  in  existence ;  and  they  said 
ihey  had  not  been  able  to  find  any  auAority  for  holding  that 
while  the  article  did  not  exist  as  a  whole  and  was  incomplete, 
the  g^tieral  property  in  such  parts  of  it  had  been  from  time  to 
time  constmcted  should  yest  in  the  purchaser,  except  what  was 
said  in  the  case  of  Woodsy.  Russell;  and  that  was  admitted  to 
be  a  dictum  merely,  and  not  the  point  on  which  the  case  was  de- 
cided. The  court  however  decided  upon  thf  authority  of  that 
case,  though  with  some  hesitation,  as  they  said,  that  the  rights 
of  the  parties  in  the  case  before  it,  after  the  making  of  the  first 
payment,  were  the  same  as  if  so  much  of  the  yessel  as  was  then 
coDstnicted  had  originally  belonged  to  the  party  contracting  tar 
its  construction  and  had  been  deUyered  by  him  to  the  builder 
to  be  added  to  and  finished ;  and  they  said  it  would  fellow  that 
eyery  plank  and  article  subsequently  added  would,  as  added,  be- 
come the  property  of  the  party  contracting  with  the  builder. 
The  dictum  in  Woods  y .  Russell  was  incidentally  referred  to  as 
the  law  in  Atkinson  y.  BeUj  (8  Bam.  ^  Cress.  277,)  and  the 
doctrine  there  stated,  and  confirmed  in  Clark  y.  Spenee^  was 
assumed  to  be  correct  in  Laidler  y.  Burtinsan  before  refened 
ta    It  has  also  been  generally  adopted  by  systematic  writers  in 
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treatises  published  or  revised  since  the  decision  of  Clark  v. 
Spencej  that  case  and  Woods  v.  Rtissell  being  always  referred 
to  as  the  authority  on  which  it  rests.  {Story  on  Sales^  ii  815, 
816 ;  Chit,  on  Cont.  378,  9 ;  Abbot  on  Ship.  4,  5.) 

It  is  scarcely  necessary  to  say  that  the  English  oases  since 
the  revolution  are  not  regarded  as  authority  in  our  courts.  Upon 
disputed  doctrines  of  the  common  law  they  are  entitled  to  res- 
pectful consideration  ;  but  where  the  question  relates  to  the  con- 
struction or  effect  of  a  written  contract  they  have  no  greater 
weight  than  may  be  due  to  the  reasons  given  in  their  support. 
Can  it  then  be  fairly  collected  from  the  provisions  of  this  <^ntract, 
that  the  title  to  the  unfinished  barge  was  to  be  transferred  from 
the  builder  to  the  other  party  upon  the  making  of  the  first  pay- 
ment, contrary  to  the  principle  well  settled  and  generally  under- 
stood that  a  contract  for  the  construction  of  an  article  not  in 
existence  is  executory  until  the  thing  is  finished  and  ready  for 
delivery  ?  In  the  first  place,  I  should  say  that  so  marked  a  cir- 
cmnstance  would  be  stated  in  words  of  unequivocal  import ;  and 
would  not  be  left  to  rest  upon  construction,  if  a  change  of  prop- 
erty was  really  intended.  The  provision  for  superintendence  by 
the  agent  of  the  intended  owner,  though  it  serves  to  identify  and 
appropriate  the  article  as  soon  as  its  construction  is  commenced, 
does  not,  as  we  haye  seen,  work  any  change  of  property.  Such 
would  not  ordinarily  be  the  intention  to  be  deduced  firom  such  a 
circumstance.  Many  of  the  materials  of  which  a  vessel  is  com- 
posed are  ultimately  covered  so  as  to  be  concealed  from  the  eye 
when  it  is  finished ;  and  as  the  safety  of  life  and  property  is 
concerned  in  the  soundness  and  strength  of  these  materials,  it  is 
but  a  reasonable  precaution  to  be  taken  by  one  who  engages  a 
vessel  to  be  constructed,  to  ascertain  as  the  work  progresses  that 
every  thing  is  staunch  and  durable ;  and  such  a  provision,  as  it 
seems  to  me,  does  not  tend  to  show  a  design  that  there  shall  be 
a  change  of  property  as  fast  as  any  materials  or  work  are  in- 
spected and  approved.  It  amounts  only  to  an  agreement  that 
when  the  whole  is  completed  the  party  will  receive  it  in  fulfill- 
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ment  of  the  contiuct.  The  provision  for  advances  at  particular 
stages  of  the  work  is  a  very  usual  one  where  an  expensive  under- 
taking is  contractcMl  for,  and  it  only  shows  that  the  party  advan- 
cing is  willing  thus  to  assist  the  artizan  provided  that  he  can  see 
tliat  the  work  is  going  on  in  good  faith,  so  as  to  afford  a  reasona- 
ble prospect  that  he  will  realize  the  avails  of  his  expenditure  in 
a  reasonable  period.  The  argument  for  the  defendants  would  be 
flomewhat  stronger  if  we  could  say  that  the  amount  to  be  advanced 
at  the  seyeral  stages  mentioned  was  understood  by  the  parties  to 
be  the  price  or  equivalent  for  the  labor  and  materials  already 
expended.  This  by  no  means  appears,  but  on  the  contrary  there 
is  strong  reason  to  believe,  that  in  this  case  a  considerable  por- 
tion of  the  price  was  to  be  at  all  times  kept  back  in  order  to 
secure  the  speedy  completion  of  the  contract.  When  Bridger  & 
C!o.  fiadled  only  three  thousand  dollars  of  the  five  thousand  had 
been  paid,  and  they  would  not  be  entitled  to  any  more  until  the 
barge  was  finished,  and  yet  it  cost  only  seven  hundred  dollars 
to  complete  it.  This  renders  it  improbable  that  the  parties  could 
have  intended  the  sale  and  purchase  of  so  much  as  was  done  at 
the  several  stages  of  the  work  at  which  payments  were  to  be 
made,  if  indeed  such  a  contract  were  not  in  itself  so  much  out  of 
the  course  of  the  ordinary  conduct  of  parties  as  not  to  be  as- 
sumed without  unequivocal  language. 

The  decision  in  Clarke  v.  Scenes  is  placed  very  much  upon  the 
idea,  that  parties  may  have  contracted  in  -reference  to  the  doc- 
trine announced  in  Woods  v.  RtissdL  That  argument  can  have 
no  f<»rce  here,  but  on  the  contrary  the  inference  to  be  drawn  from 
oar  own  cases  and  particularly  fit>m  Merritt  v.  Johnson^  would 
be  that  the  title  remained  in  the  builder  under  such  a  contract 
until  the  completion  of  the  vessel. 

The  foregoing  considerations  have  led  me  to  the  conclusion 
that  the  modem  English  rule  is  not  founded  upon  sufficient  rea- 
sons and  that  it  ought  not  to  be  followed.  The  judgment  of  the 
supreme  court  should  therefore  be  reversed  and  a  new  trial 
ordered. 
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Parker,  J.  The  question  we  are  called  upon  to  decide  is, 
whether,  under  the  rules  of  law  applicable  to  the  contract,  the 
barge,  at  the  time  of  the  assignment  to  the  plaintiffs,  belonged 
to  Bridger  &  Bishop,  who  constructed  it,  or  to  the  defendants,  ' 
who  employed  them  to  build  it. 
^  The  general  rule  is,  that  if  a  person  contract  with  another  for 
•  a  chattel,  which  is  not  in  existence  at  the  time  of  the  contract,  ' 
I  though  he  pay  him  the  whole  yalue  in  advance,  and  the  other 
proceeds  to  execute  the  order,  the  buyer  acquires  no  property  in 
the  chattel  till  it  is  finished  and  deliyered  to  him.  The  case  of 
Mucklow^  assignee  of  Rayland,  y.  Mangles,  decided  in  En^ 
land  in  1808,  (1  Taun.  818,)  recognized,  to  the  fullest  extent, 
the  general  rule  I  haye  stated.  It  was  an  action  of  trover  bj 
the  assignees  of  a  bankrupt  for  a  barge  and  other  effects.  Roy- 
land,  who  was  a  barge  builder,  had  undertaken  to  build  the 
barge  in  question  for  Pocock.  Before  the  work  was  begun  Po- 
cock  advanced  to  Boy  land  some  money  on  account,  and  as  it  pro- 
ceeded he  paid  him  more,  to  the  amount  of  £190  in  all,  being  the 
full  value  of  the  barge.  When  it  was  nearly  finished,  Pocock'a 
name  was  painted  on  the  stem.  Two  days  after  the  completion 
of  the  work,  and  before  a  commission  of  bankruptcy  had  issued, 
the  defendant,  who  was  an  officer  of  the  sheriff,  took  the  barge 
under  an  execution  against  Royland,  the  barge  at  the  time  of  the 
levy  not  having  been  delivered  to  Pocock  Itwas  held  that  the  title 
to  the  barge  had  never  passed  from  Boyland  to  Pocock,  and  judg^ 
ment  was  given  for  the  plaintiff.  The  correctness  of  this  decision  I  . 
has  never  been  questioned,  either  in  England  or  this  coontry,  but  t  ^ 
has  been  repeatedly  followed  in  both.  In  this  state,  the  more  ) 
prominent  cases  are  Merritt  v.  JohnsoUf  (7  Mm.  478 ;)  Gregonf 
v.  Stryker,  (2  Denio,  628 ;)  and  Johnson  v.  EkM,  (11  Wend. 
189.) 

But  it  is  sought  to  take  this  case  out  of  the  general  rule,  be- 
cause the  work  was  to  be  performed  under  the  direction  of  a 
superintendent  employed  by  the  defendants,  and  was  to  be  paid 
for  at  specific  stages  of  the  work.  The  first  of  the  Englisk 
cases  relied  on  to  sustain  that  position,  is  that  of  Woods^  a#- 
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mgnM  of  Patan^Y.  Russell^  (5  Bam.  4*  Aid.  942,)  wkich  was 
decided  in  1822.  Paton,  a  ship-builder,  had  contracted  with 
Bnnell  to  build  a  ship  for  him  and  complete  it  in  April,  1819 ; 
BobkII  to  pay  in  four  instalments.  The  first  and  second  instal- 
ments were  dnlj  paid.  In  March,  1819,  Knssell  appointed  a 
ouster,  who  superintended  the  bmlding.  On  Paton's  signing 
the  msoal  certificate  of  her  build,  the  ship  was  registered  in  Bus* 
uSS%  name,  and  on  that  day  he  paid  Paton  the  third  instalment 
It  was  held  that  the  general  property  was  vested  in  Kossell 
from  the  time  the  registry  was  completed,  but  that  the  plain- 
lif  had  a  lien  for  the  work  done  after  payment  of  the  third 
instalment.  There  seems  to  me  to  be  enough  in  that  case  to 
■Dtain  the  judgment,  independent  of  the  circumstances  relied 
•pen  by  the  defendants  in  this  action.  The  registry  of  the  yes- 
sd  in  the  name  of  Bussell  on  the  certificate,  and  by  the  aid  and 
piocnrement  of  Paton  was  equivalent  to  a  delivery,  and  was  con- 
cfaisive  to  show  that  the  parties  to  the  contract  agreed  that  firom 
that  time  ihe  property  belonged  to  Bussell. 

In  delivering  the  opinion  of  the  court,  Abbot,  CL  J.  said,  ^  It 
is  part  of  the  terms  of  the  contract,  that  given  portions  of  the 
price  should  be  paid  according  to  the  progress  of  the  work : 
part  when  the  keel  is  luid  and  part  when  they  are  at  the  light 
plank.  The  payment  of  these  instalments,  appears  to  us,  to  ap- 
propriate specifically  to  the  defendant,  the  very  ship  so  in  pro- 
gress, and  to  vest  in  the  defendant  a  property  in  that  ship ;  and 
that  as  between  him  and  the  builder,  he  is  entitled  to  insist 
upon  the  completion  of  that  very  ship,  and  that  the  builder  is 
not  entitled  to  require  him  to  accept  any  other.  But  this  case 
does  not  depend  merely  upon  the  payment  of  the  instalments ; 
sa  that  we  are  not  celled  upon  to  decide  how  fiur  that  payment 
tests  the  property  in  the  defendant,  because,  here,  Paton  sign- 
ed the  certificate  to  enable  the  defendant  to  hsnre  the  ship  regis- 
tered in  his  (the  defendant's)  name,  and  by  that  act  consented, 
SB  it  seems  to  us,  that  the  general  property  in  the  ship  should 
beeonsidared  firom  that  time  as  being  in  the  defendant." 

The  deeiiioii  in  Woods  v.  RusoeU  seems  very  improperly  to 
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Iiave  been  considered  as  resting  on  the  ground  first  stated  in  the 
extract  I  have  made.  (Atkinson  v.  BeU,  8  fiam.  4*  Cress.  277  ; 
15  Eng.  Com.  L.  216.)  And  so  far  it  has  evidently  been  look- 
ed upon  with  distrust  and  followed  with  reluctance  in  the  later 
decisions  of  the  English  courts. 

In  Clarke  et  al.  v.  Sfpence  et  al  (4  Adol  ^  Ellis,  448,  31 
Eng.  Com.  L.  107,)  the  plaintiff  contracted  with  a  ship-builder 
to  build  him  a  ship  for  a  certain  sum,  to  be  paid  in  instalments, 
as  the  work  proceeded.  An  agent  of  the  plaintiff  was  to  super- 
intend the  building.  The  builder  became  bankrupt  before  the 
ship  was  completed.  Afterwards  the  assignees  completed  the 
ship  and  all  the  instalments  were  paid  or  tendered.  In  trover, 
by  the  plaintiff  against  the  assignees,  for  the  ship,  it  was  held 
that  on  the  first  instalment  being  paid,  the  property  in  the  por- 
tion then  finished  became  vested  in  the  plaintiff,  subject  to  the 
right  of  the  builder,  to  retain  such  portion  for  the  purpose  of 
completing  the  work  and  earning  the  rest  of  the  price,  and  that 
each  material,  subsequently  added,  became,  as  it  was  added,  the 
property  of  the  general  owner.  This  decision  was  made,  as  was 
said  by  Williams,  J.  who  delivered  the  judgment  of  the  court, 
''  with  some  hesitation,"  and  entirely  upon  the  authority  of  the 
expression  in  the  opinion  of  the  court  in  Woods  v.  Russell,  first 
above  quoted.  Williams,  J.  conceded,  that  the  facts  in  the  case 
of  Woods  V.  Rtissell,  did  not  make  it  necessary  to  determine 
the  point,  whether  the  building  of  the  vessel  under  the  superin- 
tendence of  a  person  appointed  by  the  purchaser,  and  the  pay- 
ment of  instalments  at  particular  stages  of  the  work,  vested  the 
general  property  in  the  purchaser,  and  added,  ^^  Neither  did  the 
decision  of  the  court  proceed  ultimately  on  any  such  point,  but 
on  the  ground  that  the  vessel  by  virtue  of  the  certificate  of  the 
builder  had  been  restored  in  the  name  of  the  purchaser,  and 
that  the  builder  had  by  his  own  act  declared  the  general  prop- 
erty to  be  in  the  purchaser."  And  he  proceeded  in  a  very  full 
and  able  opinion  to  show  that  the  opinion,  thus  extra-judicially 
expressed  in  Woods  v.  Russell,  was  in  conflict  with  well  estab- 
lished rules  of  law.    Williams,  J.  said,  '<  Until  the  last  of  the 
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Bfioessary  materials  be  added,  the  vessel  is  not  complete ;  the 
thing  contracted  for  is  not  in  existence  ;  for  the  contract  is  for 
a  complete  yessel,  and  not  for  parts  of  a  vessel ;  and  we  have 
not  been  able  to  find  any  authority  for  saying,  that  whilst  the 
thing  contracted  for  is  not  in  existence  as  a  whole,  and  is  incom- 
plete, the  general  property  in  such  parts  of  it  as  aore  from  time  to 
tnne  constructed  shall  rest  in  the  purchaser,  except  the  above  pan- 
sage  in  the  case  of  Waxis  v.  RussellJ^  And  he  followed  the  au- 
thority of  Woods  V.  Russell  on  the  ground  that  it  had  been 
subsequently  recognized,  and  that  such  construction  had  probably 
been  acted  npon  since  the  decision,  by  persons  engaged  in  ship- 
building. 

The  case  of  Woods  v.  Russdlj  and  Clarke  v.  Spenccy  were 
recognized  in  Lcddler  v.  BurlinsoUj  (2  Mees,  ^  WelSs  602,) 
though  they  were  not  followed,  being  inappUcable  to  the  case 
Aen  before  the  court. 

It  caimot  be  denied  but  the  decision  in  Clarke  v.  SpencB 
covers  the  whole  ground  assumed  by  the  defendant's  counsel  in 
Ihis  case,  but  it  has  never  yet  been  followed  in  this  country.  In 
Moody  V.  Brovm  (34  Maine  R.  107)  allusion  is  made  to  such 
an  exception  to  the  general  rule,  but  it  was  unnecessarily  said, 
inasmuch  as  it  was  adjudged  that  the  case  did  not  come  within 
such  an  exception.  It  has  also  been  stated  in  the  elementary 
books  as  resting  on  the  English  decisions  I  have  cited.  {Story 
on  Sales,  i  315,  316  ;  Chitit/  on  Cont.  878 ;  Long  on  Sales^ 
288.  I  find  no  adjudged  case  in  which  the  exception  claimed 
has  been  applied  in  this  country,  and  the  case  of  Clarke  v. 
Spence  not  being  authority  of  itself,  ought  not  to  be  fol- 
lowed here  if  it  is 'in  conflict  with  well  settled  principles  of 
law,  or  inconsistent  with  decisions  made  in  our  own  state.  We 
are  not  placed  in  a  situation  to  feel  any  of  the  embarrass- 
ment firom  a  supposed  precedent  under  which  the  court  felt 
compelled  in  the  case  of  Clarke  v.  Spence,  to  make  a  decision 
inconsistent  with  their  own  reasoning  and  against  their  own 
good  judgment.    A  well  established  general  rule,  if  fi)unded 

Kkb.— Vol.  L  7 
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«pon  principle^  should  not  be  invaded  by  an  exception  with- 
Mt  good  reason. 

The  question  ie  simply  what  was  the  contract  of  the  parties. 
(2  Mees.  ^  Welsh.  602.)  If  it  was  intended  that  certain  parts  of 
the  vessel  should  pass  to  the  defbndants,  as  the  work  progressed 
and  was  paid  for,  it  was  very  easy  for  the  parties  to  have  bo 
jHTOvided  in  the  contract  in  express  terms.  As  they  did  not  do 
this,  we  must  gather  the  intent  from  the  contract  as  expressed. 
^,  It  is  not  a  contract  to  purchase  parts  of  a  barge,  but  an  entire 
vessel ;  and  the  general  rule  that  the  title  does  not  pass  till 
completion  and  delivery,  must  control  the  construction  unless  a 
different  contract  is  to  be  implied  from  the  fact  that  the  barge 
was  built  under  the  superintendence  of  a  person  employed  and 
paid  by  the  defendants,  and  was  paid  for  by  instalments  at  cer- 
tair  stages  of  the  work. 

'  It  cannot  be  claimed  that  the  employment  of  a  superintendent 
who  decided  upon  the  quality  of  the  materials  and  approved  the 
work,  amounted  to  a  delivery  of  the  parts  as  the  work  pro- 
gressed; "but  it  is  supposed  that  inasmuch  as  it  bound  the 
builders  to  deliver  that  particular  barge  and  took  away  from 
them  the  right  to  substitute  another  in  its  place,  it  amounted^ 
together  with  the  payments,  to  a  transfer  of  the  general  property 
to  the  purchaser.  The  mere  payment  by  instalments  at  specifio 
stages  does  not  of  itself  imply  anything  further  towards  a  change 
of  titie  to  property,  than  the  payment  of  instalments  at  fixed 
periods  of  time.  Now,  conceding  that  the  effect  of  both  these 
circumstances  combined,  is  to  place  the  builder  in  a  situation  in 
which  he  would  be  bound  to  finish  and  deliver  the  specific  vessel 
begun,  it  by  no  means  follows,  that  they  vest  the  title  to  the 
vessel  in  the  purchaser  before  its  completion.  It  becomes,  in 
such  case,  simply  a  contract  for  the  finishing  and  delivery  of 
that  particular  vessel ;  and  the  obligations  upon  the  parties  are 
the  same,  as  if  the  builder  had  contracted  to  finish  and  deliver  a 
particular  vessel  partly  constructed  at  the  time  of  the  contract. 

Merritt  v.  Johnson  (7  /oAn.  478)  was  a  case  in  which  it  waa 
adjudged  that  the  property  to  the  vessel  remained  in  the  builder 
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TDmtil  completion  and  delivery,  though  some  of  the  materiaLi  em- 
ployed had  been  fiumished  by  the  purchaser. 

The  question  of  ownership  by  no  means  depends  upon  the ' 
ri^t  that  a  particular  article  in  preference  to  another  shall 
be  finished  for  the  purchaser.  In  Merritt  y.  Minmm^  {Su- 
froy)  Trayis  agreed  to  build  a  ship  for  E«  Merritt  and  to 
iumish  the  timber  for  the  frame,  and  E.  Merritt  was  to  pay  in 
instalments  and  furnish  the  materials  for  the  joiner's  work. 
E.  Merritt  fiumished  various  materials  and  advanced  money  to 
Travis  with  which  to  purchase  other  materials,  and  afterwards 
assigned  the  contract  to  D.  Merritt,  who  continued  to  furnish 
materials  and  advance  money  to  Travis  on  the  contract,  until 
about  one-third  the  vessel  was  finished,  Travis  having  furnished 
the  materials  he  was  bound  to  supply  under  the  contract,  when 
it  was  levied  on  under  an  execution  against  Travis  and  sold  by 
the  sheriff  to  C,  who  afterwards  completed  the  vessel  and  sold 
her  to  Johnson.  An  action  of  trover  being  brought  by 
D.  Merritt  against  Johnson,  it  was  held  that  the  property  in 
the  vessel  was  in  Johnson,  and  that  D.  Merritt  could  not  have 
any  property  in  the  vessel  under  the  contract  until  she  was 
completed  and  delivered  to  him.  This  was  therefore  a  case 
where  the  ownership  remained  in  the  builder,  though  he  would 
have  no  right  to  have  substituted  anotler  vessel  in  its  place, 
part  of  the  materials  having  been  furnished  by  the  purchaser. 
It  appeared  in  MerrUt  v.  Johnson  that  the  ship  was  built  upon 
ground  hired  by  Travis,  and  in  this  suit  the  burge  remained  at 
the  yard  of  the  builders.  It  is  said  however  in  Jhhnson  v.  Hunt^ 
(11  Wend.  139,)  that  had  the  fact  been  different  in  Merritt  v. 
Johnson  it  would  not  have  changed  the  result.  {See  also  Black- 
him  on  Sales,  158 ;  2  Denio  628  ;  21  Pick.  205.) 

I  think  the  legal  title  to  the  barge  remained  in  the  builders 
at  the  time  of  their  assigmnent  to  the  plaintiffs,  and  the  judgment 
tf  the  supreme  court  should  be  reversed  and  a  new  trial  ordered. 


Judgment  reversed,  and  new  trial  ovdsred. 
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In  the  matter  of  Hyatt,  administrator,  against  Seeley. 

An  application  by  petition  to'  the  Bupieme  court,  under  the  statute  to  compel  a 
specific  perfonnanoe  by  infknt  heirs  of  a  contract  for  the  sale  of  land  made  by 
the  anoestor,  is  a  special  proceeding  within  section  eleven  of  the  code  of  pro- 
cedure. 

An  appeal  lies  to  this  court  fVom  a  final  order  aflecting  a  substantial  right  made 
by  the  supreme'roouftt  at  general  term  upon  such  an  application. 

Neither  infiuits  or  their  guardians  appointed  for  that  purpose  can  convey  land, 
except  pursuant  to  the  order  of  the  court 

Therefore,  where  the  order  directed  in&nts  to  com^ey  aU  their  interegt  in  cer- 
tain reaZ  esiaU,  the  deed  to  he  executed  hy  Joaiah  S.  MiicheU,  their  guardian 
ad  litem,  in  the  name  and  behalf  of  the  infants ;  Held,  that  a  deed,  rteitin^ 
the  i^pointment  of  Mitchell  as  their  guardian,  in  which  they  were  named  an 
parties  of  the  first  part  without  the  guardian  name  being  mentioned,  and 
whicb  was  executed  and  acknowledged  by  the  infants,  and  by  Josiah  S. 
Mitchell,  without  any  addition  to  his  signature  indicating  the  character  in 
which  ho  executed,  was  not  puisuant  to  the  order,  or  one  which  the  purchaser 
was  bound  to  accept 

Under  such  an  order,  a  d^ed  contidntng  the  names  of  the  infimts,  "  by  Josiah  S. 
Mitchell  their  guardian,"  as  parties  of  the  first  part,  but  executed  by  him,  by 
subscribing  "  Josiah  S.  Mitchell  guardian  &c."  is  defective.    Per  Selden,  J. 

The  gtkardian  should  execute  the  deed  by  subscribing  the  name'  of  the  inftnt,  and 
adcEing  '^  by  Josiah  8.  Mitchell  his  guardian  ad  litem."    Per  Selden,  J. 

IHielher,  if  the  ancestor  contracts  to  convey  with  covenants  as  to  title,  the  coari 
has  power  on  an  application  under  the  statute  for  specific  performance,  to  re- 
quire the  heir  to  convey  by  a  deed  containing  personal  covenants,  quere.  Per 
Seldbm",  J. 

But  whereiihe  order  of  the  court  merely  directs  the  mftnts  to  convey  their  inteb- 
est,  penonal  covenants  inserted  in  a  deed  executed  on  their  behalf  ai«  void. 
Per  Selden,  J. 

IHiere  the  order  in  its  recitals  mentions  five  minor  heirs,  and  that  J.  8.  Mitch^l 
had  been  appointed  guardian  of  said  minors,  but  omits  the  names  of  two  of 
them  in  that  part  dbiec6ng  a  conveyance,  a  deed  executed  by  the  guardian  on 
behalf  of  all,  passes  no  title  as  to  the  two.    Per  Denio,  J. 

In  December,  1847,  Joseph  R.  Hyatt,  the  intestate,  and 
Golambas  W.  Seeley,  the  appellant,  entered  into  a  contract 
for  the  sale  by  the  former  to  the  ktter  of  certain  real  estate. 
The  purchaser,  Seeley,  was  to  assume  the  payment  of  a  mort<- 
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gage  upon  the  premises  for  $2000,  and  to  pay  $3000  in  cash  on 
the  first  day  of  April,  1848,  when  a  deed  was  to  be  executed. 
The  contract  provided  for  h,  deed  with /if  tt  covenants, 

Joseph  B.  Hyatt  died  on  the  24th  of  March,  1848,  leaving 
six  adult  and  five  infant  children.  Letters  of  administration 
were  granted  to  the  petitioner,  one  of  the  adult  children,  on  the 
81st  of  March,  1848. 

On  the  12th  of  April,  1848,  the  petitioner  presented  his 
petition  to  the  supreme  court,  pursuant  to  the  statute,  setting 
ftrth  these  facts  and  praying  for  an  order  directing  a  specific 
peTfi>rmance  of  the  contract.  The  adult  heirs  and  the  appel- 
lant Seeley  consented  in  writing,  that  the  prayer  of  the  petition 
might  be  granted. 

The  court  appointed  a  guardian  ad  litem  for  the  infimt  de* 
fendantS)  and  ordered  a  reference  to  ascertain  the  facts.  The 
rrferee  made  a  report,  dated  May  8, 1848,  and  at  a  special  term 
rfthe  supreme  court,  held  in  the  city  of  New-York  on  the  6th 
day  of  June,  1848,  an  order  was  made,  by  which  after  reciting 
the  previous  order  of  reference  and  the  report  of  the  referee 
it  was  ordered  and  decreed ;  1.  That  the  agreement  for  the  sale 
was  reasonable  and  proper  and  ought  to  be  carried  into  effect, 
and  thai  it  should  be  specifically  performed :  2.  That  the  heirs, 
naming  them  severally,  execute  and  deliver  to  Seeley  'Hheir 
deed  of  conveyance  of  all  their  interest,"  in  the  premises : 
In  this  clause  of  the  order  there  was  an  omission  of  the  names 
of  two  of  the  infant  heirsj  but  in  its  previous  recitals  the  names 
of  aU  appeared,  and  that  Mitchell  had  been  appointed  their 
guardian :  8.  That  the  guardian  ad  litem,  Josiah  S*  Mitchell, 
execute  the  deed,  ''  in  the  name  and  behalf  of  the  above 
named  infiint  children  of  the  said  Joseph  B.  Hyatt,  deceased :" 
4.  That  Seeley  pay  the  purchase  money  of  $8000,  and  the  in- 
terest thereon  from  the  1st  of  April,  1848,  on  receiving  the 
Baid  deed.  The  order,  also,  provided  that  either  party  might 
apply  thereafter  to  the  court  for  its  aid  to  carry  it  into  effect 

In  pursuance  of  this  order  a  deed,  purporting  to  be  firom  all 
the  heirs  to  Seeley,  was  prepared^  reciting  the  contract  and  the 
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proceedings  to  compel  specific  performance,  and  conyeying  ihe 
premises  in  fee  to  Seeley.    The  deed  purported  in  the  body  of  it 
to  be  by  the  infant  heirs,  who  were  there  named,  "  by  Josiah  S*. 
Mitchell,  their  guardian,"  and  was  executed  by  all  the  adult 
heirs,  and,  by  the  guardian  ad  litem  in  this  form :  *' Josiah  S. 
Mitchell,  guardian,  &c."  L.  S.  without  naming  the  infimt  heirs 
for  whom  he  was  guardian.    The  deed  contained  no  covenants 
of  any  kind.    Upon  the  tender  of  this  deed  to  Seeley,  he  re- 
fused to  accept  it  or  to  pay  the  purchase  money.    In  August, 
1848,  the  petitioner  prepared  another  petition  to  the  supreme 
court,  reciting  the  previous  proceedings  and  praying  that  Seeley 
might  be  compelled  to  comply  with  the  terms  of  the  order  of  the 
6th  of  June.    This  petition  was  presented  at  a  special  term  of 
the  court,  in  September,  1848,  but  no  order  was  made  upon  it. 
The  court,  however,  on  the  2d  of  October,  delivered  a  written 
opinion,  in  which  it  was  held,  that  Seeley  was  concluded  by  the 
order  of  the  6th  of  June,  but  that  that  order  was  defective  in  not 
prescribing  the  form  and  nature  of  the  deed  to  be  given  by  the 
heirs  ;  that  Seeley  was  entitled  to  a  deed  with  ftdl  oovenantsy 
and  that  upon  a  tender  to  him  of  such  a  deed,  if  he  still  refused 
to  pay,  he  would  be  liable  to  be  attached  ;  and,  thereupon,  ike 
court,  for  the  purpose  of  enabling  the  heirs  to  prepare  and  ten« 
der  such  a  deed,  suspended  the  disposition  of  the  motion. 

A  second  deed  was  then  prepared,  from  the  heirs  to  Seeley, 
containing  full  personal  covenants  on  the  part  of  the  heirs,  infiaoit 
as  well  as  adult.  This  second  deed  i^ted  the  appointment  of 
Josiah  S.  MitcheU  as  guardian  of  the  five  minor  heirs,  but  in 
the  body  of  the  deed  it  did  not  purport  to  be  made  by  them  or 
on  their  behalf  by  him  as  their  guardian,  and  it  was  signed  by 
all  the  heirs,  including  those  who  were  infants,  and  also  by 
Josiah  S.  Mitchell,  in  his  own  name,  without  any  addition  to 
indicate  the  character  in  which  he  signed ;  his  name  appearing 
above  and  prior  in  order  Uf  that  of  one  of  the  infiint  heirs. 

Upon  the  tender  of  this  deed  to  Seeley,  he  still  refused  t6  pay 
or  to  aooept  the  deed.  An  order  to  show  cause,  &c.  was 
iherenpon  madci  founded  upon  the  previous  prooeedmgs,  npcm 
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&e  hettring  of  whicli,  oa  the  28th  day  of  February,  1849,  an 
order  was  made  requiring  Seeley  to  reoeire  the  second  deed 
lod  pay  the  porohaee  money,  with  interest,  from  the  1st  of 
Aiuil,1848. 

Upon  a  rehearing  before  the  general  term,  sitting  in  New- 
YoAf  the  ovder  was  aflirmed ;  from  this  order  of  affirmance,  the 
pmhaser,  Seeley,  appealed  to  this  court 

N.  HiUj  Jr.  for  appellant 

&  Beardsleifj  for  respondent 

Sklben,  J.  The  first  question  which  this  case  presents,  is 
i^&er  the  order  from  which  the  appeal  was  taken  is  appeala- 
ble. The  code  (section  11)  gives  an  appeal  to  this  court  from 
^a  final  order  afiecting  a  substantial  right  made  ia  a  special  pro- 
oseding,  or  upon  a  summary  application  in  an  action  after  judg« 
mcnt" 

I  see  BO  reason  to  doubt,  that  this  is  to  be  regarded  as  a  spe- 
cial proceeding,  and  not  an  action.  An  action  is  defined  by  the 
code  to  be  an  ardinarff  proceeding  in  a  court  of  justice.  (§  2.) 
This  definition  can  hardly  be  held  to  embrace  i  proceed* 
iag  which  is  purely  statutory  and  new  ;  and  which  is  conducted 
i&  no  respect,  according  to  the  ordinary  fi)rms  of  the  common 
law.  There  is  neither  process  or  pleadings  or  issue  joined,  as 
]&  ordinary  actions.  The  whole  proceeding  is  peculiar  and  un- 
faiown  to  our  courts,  except  by  special  statutory  {Mrovision,  and 
18  therefi>re  aptly  described  by  the  term  special  proceeding. 
BesideSi  if  it  is  not  a  special  proceeding  it  jnust  be  a  civil  ac- 
tioL  But  section  127  of  the  code  provides  that,  '^  civil  actions 
in  the  courts  of  record  of  this  state,  shall  be  commenced  by  the 
flervioe  of  a  summcms."  This  would  seem  aecessarily  to  imply, 
Aat  no  proceeding  not  so  commenced,  can  properly  be  deemed  a 
dvil  action.  That  the  order  appealed  from  is  final,  and  affects 
asubstaatial  right,  is  not  denied.  It  fi>llows,  theref<nre,  that 
it  is  appealable.    The  questioii  then  is,  was  it  correct?    The 
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order  required  the  appellant  to  accept  the  second  deed  and 
paj  the  purchase  money.    It  cannot,  I  think,  be  BuccessfuUy 
mifintained,  that  the  covenants  contained  in  that  deed  axe 
binding  upon  the  infant  heirs,   for  two  conclusive  reasons. 
First :  Assuming  that  the  court  had  powjer,  in  an  application 
nnder  the  statute  to  compel  the  specific  performance  by  heirs 
of  the  contract  of  their  ancestor,  to  decree  that  infimt  heirs 
should  execute  a  conveyance  containing  personal  covenants,  a 
question  I  do  not  intend  to  pass  upon  here ;  still,  there  could  be 
neither  equity  nor  propriety  in  requiring  them  to  assume  obli- 
gations, beyond  such  aa  would  have  legally  devolved  upon  them, 
in  case  the  contract  had  been  carried  into  execution  by  the  an- 
cestor himself.    If  they  are  to  be  bound  by  covenants  at  all,  it 
should  obviously  be  to  the  same  extent  only,  as  they  would 
have  been  bound  by  the  covenants  of  the  ancestor,  had  the  deed 
been  executed  by  him ;  a  liability  which  would  of  course  be  linir 
ited  by  ihe  amount  of  their  inheritance  from  the  ancestor,  and 
should  be  so  expressed  in  the  deed  executed  by  the  heirs.    A 
second  and  equally  conclusive  reason  why  the  infiint  heirs 
could  not  be  bound  by  the  covenants  in  this  deed,  is,  that  there 
was  no  decree  or  order  of  the  court  requiring  them  to  execute  a 
deed  with  covenants.    They  clearly  had  no  power  to  bind  them^ 
selves,  nor  their  guardian  ad  litem  to  bind  them  by  wduntary 
covenants,  entered  into  without  the  authority  or  direction  of  the 
court. 

If,  therefore,  the  appellant  Seeley  had  a  just  right  to  insist 
upon  a  deed  containing  covenants  on  the  part  of  the  heirs  ;  it 
is  clear  that  he  was  not  bound  to  accept  the  deed  in  question. 
But  the  order  of  the  sixth  of  June,  1848,  which  directs  the 
execution  of  the  deed,  recognizes  no  such  right,  and  imposes 
upon  the  heirs  no  such  obligation.  It  simply  directs  a  convey- 
ance by  the  heirs  of  their  interest  in  the  premises.  Unless, 
therefore,  the  appellant  cto  look  beyond  that  order,  he  can  now 
only  require  a  naked  conveyance  without  covenants. 

Hence  it  was  insisted  upon  the  argument  by  the  counsel  for 
the  appellant,  that  the  order  of  the  sixth  of  June  was  in  its 
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natore  mterlocntory,  and  not  final,  and  therefore  open  to  re- 
Tiew  upon  this  appeal  But  I  apprehend,  that  this  position 
can  hardly  be  sustained.  That  order  disposed  of  every  ques- 
tion before  the  court  and  fully  settled  the  rights  of  the  parties ; 
nothing  was  reserved,  nothing  left  to  be  adjudicated.  There 
lias  no  occauon  for  any  further  application  to  the  court  unless 
oae  or  the  other  of  the  parties  should  refuse  to  comply  with 
the  order.  It  was,  therefore,  in  every  sense  a  fins!  order,  by 
which  the  {axties,  unless  they  appealed,  must  be  held  to  b^ 
absolutely  concluded.  So  it  was  viewed  by  the  justice  at  the 
specaal  term  in  October:  but  he  at  the  same  time  espress^ 
ed  the  opinion,  that  the  order  was  defective  in  one  respect^ 
vis :  in  oinitting  to  prescribe  the  form  of  the  deed,  and  to  le- 
quire  the  heirs  to  execute  a  conveyance  with  full  cov€nani$^ 
and  he  suspended  the  decision  of  the  motion  before  hiniy 
to  give  the  heirs  an  opportunity  to  prepare  and  tender  such 
a  deed. 

The  conveyance,  which  the  order  appealed  from  required  the 

appellant  to  accept,  was  executed  and  tendered  in  pursuance  of 

this    intimation  at  special  term.     But  it  is  clear,  that  the 

r^pondent's  case  has  not  been  strengthened  by  the  addition  of 

the  covenants  in  the  deed.    Those  covenants,  at  least  so  fiur  as 

the  in&nt  heirs  are  concerned,  being  as  has  been  already  shown 

utterly  void.    That  deed  therefore  is  to  be  viewed  precisely  aa 

it  would  be  with  thpse  covenants  stricken  out,  and  the  whole 

case  upon  this  appeal  turns  upon  the  question,  whether  the 

deed  in  question  is  properly  executed,  and  whether  independent 

of  the  covenants,  it  contains,  all  that  is  requisite  to  make  a  per- 

f<^  conveyance,  in  conformitj  with  the  order  of  the  sixth  of 

June,  1848.    The  covenants^  though  inoperative  and  void  as  to 

Ae  infimt  heirs,  do  not  vitiate  tho  residue  (^  the  deed.  I  think 

the  deed  is  in  form  sufl$cient»  notiirithstaading  the  void  covenants, 

but  the  difficulty  lies  in  the  manner  of  its  execution.    The 

direction  in  th^  order  is  as  follows : ''  the  said  deed  of  conveyance 

to  be  executed  by  JMiah  S.  J^Uchel^  the  guardian  ad  litem,  m 
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the  name  and  behalf  of  the  above  named  in&nt  children  of  the 
said  Joseph  B.  Hyatt,  deceased." 

The  proper  mode  of  executing  a  deed  pursuant  to  such  a 
direction  would  be,  for  the  guardian  to  subscribe  the  name  of 
the  infant,  and  then  add  "  by  J.  S.  M.  his  guardian  ad  litem  f^ 
and  so  it  was  held  in  the  matter  of  Windle,  (2  Edw.  Ch.  R.  585.) 
The  precisQaibrm,  however,  is  not  essential,  but  the  order  of  the 
court  must  be  followed  in  substance,  at  least.  The  order  is^ 
that  the  deed  be  executed  by  the  guardian  in  the  nam/e  of  the 
infants.  Instead  of  this,  the  in&nts  have  themselves  executed 
in  their  own  names.  It  appears  no  where  upon  the  face  of  the 
deed,  except  in  the  r^itai  of  the  proceedings  to  compel  a  spe- 
cific performance,  that  any  of  the  grantors  were  in&nts,  or  that 
they  had  a  guardian  ad  litem.  In  naming  the  parties  to  the 
deed  who  convey,  there  is  no  allusion  to  the  guardian,  nor  to 
the  fiict  that  any  of  them  were  in&nts.  That  portion  of  the 
order  which  directs  the  guardian  to  convey  in  the  name  of  the 
in&nts  is  not  referred  to  in  the  recital,  or  in  any  part  of  the  deed. 
The  name  of  the  guardian  appears  to  the  deed  undemeatli 
the  names  of  four,  and  over  that  of  one  of  the  infants  for  whom 
he  was  guardian,  with  nothing  whatever  to  distinguish  it  from 
that  of  any  of  the  other  grantors.  Perhaps  all  these  omissions 
and  irregularities  may  not  invalidate  the  deed.  But  if  it  be 
admitted,  that  by  resorting  to  inferences,  and  by  connecting  the 
deed  with  the  previous  proceedings,  its  ^e  character  may  be 
ascertained  and  its  validity  as  against  the  infant  heirs  estab- 
lished, which  I  do  not  regard,  however,  ae  by  any  means  clear ; 
still  neither  the  petitioners  nor  the  heirs  had  any  right  to 
impose  upon  the  appellant,  nor  was  he  bound  to  accept  a  title 
embarrassed  by  such  a  question.  As  he  was  deprived  by  the 
order  of  the  sixth  of  June  of  all  claim  to  covenants  from  the 
heirs,  he  had  at  least  a  right  to  a  deed  upon  the  due  execution 
of  which,  no  cloud  should  rest  Courts  have  always,  for  obvious 
reasons,  been  more  rigid  in  exacting  a  due  observance  of  formal- 
ities in  respect  to  instruments  under  seal,  and  especially  such 
aa  convey  the  title  to  lands,  than  to  those  of  a  mere  commercial  ' 
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character,  whose  existence  and  functions  are  comparatiyely 
ephemeral. 

There  seems  to  have  been  nothing  in  the  way  since  the 
order  of  the  6th  of  June,  1848,  of  compelling  a  specific  per- 
fermance  by  the  appellant  of  the  contract  in  question,  but  the 
omission  to  execute  a  proper  deed  pursuant  to  the  directions  of 
that  order.  If  the  deed  first  tendered  is  to  be  regarded  as  in  all 
respects  perfect  it  could  not  of  course  avail  the  respondent  here ; 
because  the  order  appealed  from  required  the  appellant  to  accept 
the  second  deed.  But  the  first  deed  was  defectiye  in  not  being 
executed  in  the  name  of  the  infants  as  required  by  the  order. 
The  guardian  signed  his  own  name,  adding  ^'  Guardian,  <J&c." 
but  omitted  to  subscribe  the  names  of  either  of  the  infants.  In 
all  other  respects,  that  deed  was  such  a  one  as  the  order 
directed,  and  contained  all  that  the  appellant  had  a  right  to 
require  under  the  order,  and  the  defect  in  the  manner  of  its 
execution  may  not  have  been  fatal,  as  the  deed  purports  in  its 
commencement  to  be  made  by  the  infanta  by  their  guardian 
ad  litem.  It  is  unnecessary,  however,  to  pass  upon  this  ques- 
tion here. 

The  order  appealed  from  must  for  the  reasons  given  be  reversed. 

Dexio,  J.  I  am  of  opinion  that  the  order  appealed  firom  can- 
not be  sustained. 

(1.)  The  order  of  6th  June,  1848,  is  defective,  in  omitting  .the 
names  of  two  of  the  infant  heirs — Parmelia  and  Joseph  EfBng- 
ham  Hyatt.  They  are  not  embraced  in  the  direction  to  convey. 
This  is  the  only  order  there  is  among  the  papers,  adjudging  that 
the  contract  should  be  specifically  perfbrmed.  It  is  &tally 
defective  in  the  particular  mentioned. 

(2.)  The  second  petition  was  firamed  with  a  double  aspect ; 
i  e.  either  to  carry  the  aboye  mentioned  order  into  effect,  or  as 
an  original  petition  for  specific  performance.  The  first  branch 
of  it  was  the  one  which  was  pursued  in  the  subsequent  pro- 
ceedings. A  new  deed  was  prepared,  based  upon  the  order  of 
fte  6th  June ;  and  it  is  this  deed  which  the  appellant  was 
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ordered  to  receive,  as  an  ezecutioii  of  the  contract  of  sale.  The 
deed  was  signed  and  executed  by  all  the  heirs,  including  the  two 
infants,  whose  names  are  omitted  in  the  order.  The  grant  which 
they  profess  to  make  is  void,  because,  being  infants,  they  could 
not  convey  except  according  to  an  order  made  pursuant  to  the 
statute,  and  the  order  does  not  embrace  them.  In  other 
respects  the  deed  iloes  not  conform  to  the  order.  That  requires 
the  gtuxrdian  ad  litem  to  execute  the  deed  in  the  name  and  be- 
half of  the  infimts.  It  was  not  so  done.  The  deed  appears  to 
have  been  executed  and  acknowledged  by  the  in&nts  themselvieil, 
though  one  of  them  was  only  about  seven  years  old ;  and  it  con- 
tains in  form  personal  covenants  on  their  part.  Mr.  Mitchell, 
it  is  true,  signed  it,  but  it  does  not  appear  in  what  character. 

If  Seeley  shall  be  compelled  to  accept  this  deed  and  pay  the 
price  of  the  land,  he  will  not,  I  think,  have  a  title  to  the  shares 
of  any  of  the  infimts,  certainly  not  as  to  Parmelia  and  Joseph 
Effingham  Hyatt. 

The  order  of  the  28th  February,  1849,  was  a  final  order  up^ 
on  the  second  petition.  The  object  of  tiiat  petition  was  to  bring 
Seeley  into  contempt  for  not  performing  the  former  decree.  It 
was  a  special  proceeding,  originating  in  the  second  petition,  and 
the  order  appealed  from  was  a  final  order  affecting  a  substantial 
right 

The  order  appealed  fix)m  should  be  reversed,  without  preju- 
dice to  any  other  proceedings,  by  complaint  or  petition,  which  the 
administrator  or  heirs  <^  Joseph  B.  Hyatt  shall  be  advised 
to  take. 

Order  appealed  frotti  reverked. 
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Carpenter  against  Stilwell  and  aaoiher. 

AriMO^  upon  whott  a  floe  haa  been  impoeed  by  the  ooort  to  the  amoimt  of  in 
encatioii  isBiied  to  hSm,  for  wilftal  neglect  of  hli  ditty  in  regazd  to  it,  and  who 
jnxsQUit  to  the  order  of  the  oomt  has  paid  the  fine  to  the  Judgment  creditor, 
htt  DO  anihoclty  to  enforce  the  execution  againrt  the  debtor  for  his  own 
iDdeomity. 

SorbM  he  authority  to  do  so  where  the  amount  of  the  line  was  paldwUh  hia 
BND^  by  a  third  penon,  and  the  Judgment  assigned  to  such  third  penoo  lo 
behddforthe  sheriff's  benefit 

hi  wi&Dg  propeity  under  an  execution,  a  sheriff  acts  by  virtue  of  a  powOr :  if 
tbepowerdoea  not  exist,  no  title  passes. 

Hmftie,  where  a  sheriff  was  fined  by  the  court  to  the  amount  of  an  exeevtte 
in  bis  hands,  ibr  neglecting  to  return  it,  and  after  the  fine  had  been  paid  to  the 
Judgment  creditor  with  moneys  of  the  sheriff,  and  the  Judgment  asdgned  to  a 
third  person  for  his  benefit,  the  sheriff  sold  the  real  estate  of  the  debtor  on  the 
execution,  and  executed  a  deed  of  the  same  to  a  Judgment  creditor  who  re- 
temed ;  Beld;  that  the  sale  was  void,  and  no  title  pasted  by  the  deed. 

Ab  Qflicer  cannot  execute  final  process  in  his  own  fitvor,  or  for  bis  own  benefit 

Aiei|Qett  to  charge  the  Juiy  should  be  in  such  fisrm,  that  the  court  may  ehai«a 
in  the  terms  of  the  request  without  qualification. 

i  party  is  not  estopped  from  denying  that  an  officer  had  power  to  sell  his  prop- 
erty under  an  execution,  unlem  it  ^>pear  that  acting  with  knowledge  of  tlft 
flidB  favaHdatfng  the  power,  he  misled  the  purchaser. 

The  plaintiff  brought  this  action  in  the  city  eonrt  of  Brook- 
tyn,  fer  the  recovery  of  certain  real  estate  within  that  city. 
Upon  the  trial  he  gave  evidence  of  title  in  faimfidf,  and  that  th% 
defendants  were  in  possession  of  the  premises  claimed,  at  th^ 
time  of  fihe  commencement  of  the  action. 

The  defendants  gave  in  evidence  the  records  of  two  judgments 
^tiost  tiie  pbdntil^  recovered  in  the  supreme  court  on  the  lltihi 
^J  of  March,  1846,  one  in  &vor  of  Thomas  B.  Ooddington  for 
|415,80^  and  the  other  of  Palmer  Sumner  for  $248,14,  and  duly 
^eted  in  the  county  of  Kings ;  also,  executions  issued  ther^ 
«k  on  the  25tii  day  of  April,  1846^  to  the  sheriff  of  the  coui!kt^ 
rf  Kii^  and  a  certificate  of  a  sale  of  the  premises  in  question 
Afc  s^me^  on  the  15th  day  of  December,  1647,  to  on* 
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Henry  P.  Oropsey,  and  an*as8ignment  of  the  certificate  of  sale 
on  the  ITtli  day  of  March,  1849,  from  Oropsey  to  the  defendant 
Stilwell.  Evidence  was  also  given  of  a  redemption  of  the 
premises  on  the  14th  day  of  March,  1849,  by  the  defendant, 
Stilwell,  as  assignee  of  fonr  judgments  against  the  plaintiff. 
The  defendants  also  gave  in  evidence  a  deed  of  the  premises 
from  the  sheriff  of  the  county  of  Kings,  to  Stilwell,  dated 
March  16, 1849,  acknowledged  and  recorded  March  17,  1849, 
reciting  the  sale  under  the  executions  upon  the  judgments  in 
fiivor  of  Coddington  and  Sumner,  and  the  redemption  of  the 
property  by  the  grantee,  and  conveying  the  premises  with  other 
property  in  consideration  of  $1242,70,  beitig  the  amount  paid  to 
redeem. 

The  plaintiff  then  offered  in  evidence  proceedings  against  the 
sheriff  upon  the  relation  of  Coddington  and  Sumner,  for  not  re- 
turning the  executions  issued  to  him  upon  their  respective  judg- 
ments, and  that  upon  the  return  of  attachments  against  him,  in 
May,  1847,  the  court  imposed  a  fine  upon  him  for  the  non-retom 
of  such  executions,  to  the  amount  of  the  judgments  and  the 
costs  of  the  proceedings,  and  ordered  him  to  be  committed  until 
it  was  paid;  and  to  prove  that  on  the  2d  day  of  September,  1847, 
and  before  any  further  proceedings  were  had,  the  sheriff  paid 
the  amount  ordered  by  said  court  to  said  Coddington  and  Sum- 
ner respectively. 

The  defendants  objected  to  the  admission  of  the  evidence  on 
several  grounds,  only  one  of  which  was  urged  in  this  court, 
to  wit,  that  "  The  payment  of  said  fine  by  the  sheriff  did  not 
extinguish  his  power  to  sell  under  said  executions."  The  court 
overruled  the  objection  and  the  defendants  excepted.  The 
attachment  proceedings  were  then  put  in  evidence  by  which  it 
appeared  that  the  court  by  an  order  made  May  15,  1847, 
adjudged  that  the  sheriff  had  been  guilty  of  a  contempt  in  wil- 
fully neglecting  and  refusing  to  return  the  executions,  and  that 
such  misconduct  was  calculated  to  and  actually  did  impair, 
impede,  and  prejudice  the  rights  and  remedies  of  the  relators, 
and  did  order  and  impose  a  fine  of  $751,82  on  said  sheril^  tod 
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ttiat  fS65,83  of  the  same  be  paid  to  Sumner,  and  $486,49 
to  Coddington,  and  that  he  pay  $49,44  the  costs  of  the  pro- 
eeedings,  and  that  he  stand  committed  until  said  fine  and 
costs  were  paid ;  said  order  provided,  that  on  said  sheriff's  pay- 
ing mstanter  $49,44,  the  costs,  all  forther  proceedings  upon  it 
shoiold  be  suspended  until  the  8d  day  of  July  then  next.  The 
mmonats  ordered  to  be  paid  to  the  relators  were  the  amounts 
of  their  respective  judgments,  and  the  whole  sum  was  paid  to 
their  attorney  about  the  2d  day  of  September,  1647,  and  some 
time  thereafter  and  before  the  sale  in  December  the  judgments 
were  assigned  to  George  P.  Jenkins,  a  son  of  the  sheriff.  Evi- 
dence was  given  of  an  understanding  between  the  attorney  of 
the  judgment  creditors  and  the  attorney  of  the  sheriff  and  his 
son,  at  the  time  of  the  payment  of  the  money,  that  the  assign- 
ments would  be  made  and  that  the  attorney  of  the  pliuntiffs  in 
the  execution  was  authorized  to  make  such  assignment.  Evi- 
dence was  also  given  tending  to  show  that  the  money  paid  was 
the  money  of  the  sheriff  and  not  of  the  son^  the  assignee,  and 
that  the  assignment  was  for  the  benefit  of  the  sheriff.  At  the 
sale  of  the  premises  by  the  liheriff  they  were  purchased  by 
Cropaey,  his  brother-in-law,  who  paid  no  money  but  applied  the 
amount  upon  a  debt  against  George  P.  Jenkins,  for  which  the 
sheriff  was  liable  as  surety,  and  after  the  redemption  by  Still- 
well  and  the  execution  of  the  sheriff's  deed,  Cropsey  received 
bis  money  from  Mr.  Waring,  the  attorney  of  the  sheriff,  and  at 
his  request  executed  an  assignment  of  the  certificate  to  Stil- 
well.  Mr.  Waring,  the  attorney  of  the  sheriff  and  of  his  soUi 
testified  that  his  object  in  the  negotiations  was  to  protect  the 
sheriff  and  to  indemnify  him,  and  he  completed  the  arrange- 
ments fi>r  the  purchase  and  then  told  the  sheriff  to  go  on  and 
advertise  the  property ;  that  before  this  he  had  named  the  mat- 
ter to  George  P.  Jenkins  the  son,  who  said  he  would  buy  the 
judgments — ^that  the  witness  saw  the  plaintiff  several  times 
after  the  property  was  advertised  for  sale ;  that  he  wanted  to 
arrange  the  matter  and  get  the  sale  deferred,  and  was  told  by 
the  witness,  tiiat  the  judgments  had  been  assigned  to  George  P. 
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Jfakins.  On  a  cross-examination  lie  testified  that  he  ma4e  no 
final  arrangement  until  the  6th  of  September,  1847;  that 
Hajnes,  one  of  the  sureties  of  the  sherifi^  first  suggested  the 
taking  of  the  assignment  to  Oeorge  F.  Jenkins.  It  did  not 
appear,  that  the  plaintiff  was  present  at  the  sale  by  the  sheriflEl 

The  judge  charged  the  jury  amongst  other  things,  that  the  pro- 
ceedings by  the  defendant  Stilwell  to  redeem  the  prenuaos 
were  regular  and  valid ;  and  that  the  important  question  warn 
whether  at  the  time  of  the  sale,  the  sheriff  had  in  law  any  Talid 
or  subsistmg  power  to  sell  the  lands  of  the  plaintifi)  under  the 
executions  upon  the  Coddington  and  Sumner  judgments ;  that  if 
they  believed  firom  the  evidence,  that  the  moneys  paid  to  the 
plaintiff  in  the  executions  respectively  were  the  proper  moneys 
of  the  said  sheriff,  and  that  said  payments  were  made  by  him 
or  on  his  account  in  satisfiiction  of  the  fines  imposed  upon 
Um  by  the  supreme  court,  the  sheriff  could  not  lawfully  enforce 
the  judgments  and  executions  for  his  own  indemnity ;  and  that 
the  sale  and  conveyance  made  by  him,  if  made  under  the  cir* 
cumstances  and  for  the  purpose  so  alleged  by  the  plaintiff  waa 
unauthorized,  illegal  and  void  as  against  the  plaintiff,  and  did 
not  affect  his  title  to  the  premises  in  dispute ;  to  which  instruo- 
tion  the  defendant  excepted. 

The  judge  further  instructed  the  jury,  that  if  before  the 
money  was  paid  to  the  judgment  creditor^,  tl^ere  was  an  agre^ 
ment  made  by  them  or  on  their  behalf  with  Oeorge  P.  JenkiuB^ 
that  upon  payment  by  him  of  the  amount  due  upon  the  judg- 
ments they  would  assign  the  same  to  him ;  and  the  money  was 
paid  by  him  upon  the  &ith  of  such  agreement,  and  the  judgments 
were  assigned  to  him  in  pursuance  of  it,  and  the  property  of  thQ 
plaintiff  was  subsequently  sold  under  the  executions  by  the  di- 
rections and  for  the  benefit  of  the  assi^ee,  the  defendimt«  were 
entitled  to  a  verdict.  That  it  was  immaterial  from  what  aource. 
the  moneys  paid  liy  George  P.  Jenkins  were  obtained  by  him^ 
if  the  jury  believed  they  were  his  proper  moneys  and  were  paid 
by  him  on  his  own  account  and  for  his  benefit,  on  a  purchsJ^e  by 
him  of  the  judgments — that  if  the  money  sp  paid  c^oae  frppi  the 
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ftberifi^  it  would  not  vary  the  legal  eflTect  of  the  transaction,  pn>- 
▼ided  it  ms  paid  by  George  P.  Jenkins  upon  a  purchase  of  the 
judgments  in  good  faith,  and  not  upon  a  nominal  or  colorable 
purchase  made  in  his  name,  but  in  truth  with  the  mcmey  and  on 
behalf  of  and  for  the  benefit  of  the  sheriff-— that  it  would  have 
been  legal  for  the  sheriff  to  have  made  a  gift  of  the  money  to  his 
SOD,  fat  the  purpose  of  enabling  him  to  make  the  purchase,  and 
that  it  was  for  the  jury  to  determine  the  real  character  of  the 
transaction. 

The  defendants'  counsel  requested  the  court  to  charge  the 
jury,  that  if  the  judgments  had  not  been  paid  either  by  the 
plaintiff  or  by  some  person  at  his  request,  or  with  the  intent  to 
satisfy  the  same,  then  the  defendants  were  entitled  to  recover ; 
which  Ae  court  declined  to  de,exo^  as  already  charged.  The 
defendants'  counsel  further  requested  the  court  to  charge,  that 
if  the  money  was  paid  by  th^  sheriff  as  a  fine,  that  such  payment 
did  not  extinguish  or  satisfy  the  judgments ;  which  the  court 
refused  to  do. 

The  defendants'  counsel  also  requested  the  court  to  chargei 
ihat  if  the  money  was  paid  to  the  execution  creditors  or  their 
attorney  and  received  as  a  consideration  for  the  assignments  of 
the  judgments,  that  then  the  judgments  were  not  satisfied.  The 
court  refused  so  to  charge  without  the  qualification,  '^  if  the 
assignments  were  to  be  to  any  person  other  than  the  sheriff." 

The  defendants'  counsel  further  requested  the  judge  to  charge, 
that  if  the  money  was  paid  and  received^as  a  consideration  for 
tiie  assignments  of  the  judgments,  then  it  was  immaterial  whether 
it  was  the  money  of  the  sheriff  or  not,  and  the  judgments  were 
not  satisfied ;  the  judge  refused  so  to  charge. 
•  Lastly,  the  court  was  requested  to  charge  the  jury,  that  if  they 
beliered  that  the  plaintiff  knew  that  the  judgment  creditors  had 
reoeiyed  the  money  and  the  judgments  had  been  assigned,  and 
that  the  property  was  advertised  to  be  sold,  and  then  endeavor- 
ed to  have  the  sale  deferred  and  did  not  give  any  notice  to  the 
purchaser  at  the  time  of  the  sale,  he  is  to  be  deemed  as  having 
acquiesced  in  the  right  to  sell,  and  is  estopped  from  setting  up 

Ker.— Vol.  I.  9 
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that  there  was  no  right  or  authority  to  sell ;  which  charge  tbe 
court  declined  to  make :  in  which  Beveral  particulars  and  refusals 
to  charge,  the  counsel  for  the  defendants  excepted. 

The  jury  rendered  a  verdict  in  &yor  of  the  plaintiffs.  The  de- 
fendants tendered  a  bill  of  exceptions,  and  after  judgment  upon 
the  verdict  in  the  city  court  of  Brooklyn,  appealed  to  the  su- 
preme court,  which,  sitting  in  the  second  district,  reyersed  the 
judgment  of  the  city  court,  and  gave  judgment  in  favor  of  the 
defendants,  with  costs.    (See  12  Barb.  128.) 

The  plaintiff  appealed  to  this  court. 

Edward  Sandfard,  for  the  appellant. 
Samuel  Beardsleyj  for  the  respondent. 

W.  F.  Allen,  J.  The  sheriff  was  adjudged  guilty  of  a  con- 
tempt in  the  wilful  neglect  and  refusal  to  return  the  executions 
against  the  plaintiff,  upon  which  he  subsequently  sold  his  real 
estate,  including  the  premises  in  question,  and  was  ordered  to 
pay  to  the  judgment  creditors  a  fine  to  the  amount  of  their 
respective  claims^  as  the  damages  which  they  had  sustained  by 
his  default,  together  with  the  costs  of  the  proceedings  against 
him. 

The  only  question  of  any  importance  is,  whether  a  sheriff 
iniio  by  reason  of  his  neglect  to  execute  final  process  has  been 
compelled,  either  by«  action  or  by  proceedings  as  for  a  con- 
tempt to  satisfy  the  claim  of  the  execution  creditor,  can  enforce 
the  process  against  the  property  of  the  debtor  for  his  own 
benefit  and  indemnity.  The  jury  have  found  that  the  assign- 
ment of  the  judgments  to  the  son  of  the  sheriff  was  not  upon  % 
purchase  by  him  or  for  his  benefit,  but  was  colorable  and  for  the 
benefit  of  the  sheriff  and  for  his  indemnity ;  and  that  the  money 
to  the  amount  of  the  judgments,  and  which  was  the  only  consid- 
eration of  the  assignments,  was  pud  by  the  sheriff  to  the  plain- 
tiffs in  the  judgments,  in  satisfaction  of  the  fines  imposed  upon 
him.    As  the  sheriff  could  not  do  that  indirectly  which  the  law 
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would  not  tolerate  directly,  the  legal  rights  of  the  parties  will 
not  be  varied  by  the  form  or  disguise  which  the  actors  hare 
^yen  to  the  transaction.  It  was  in  substance  and  effect  a  pay- 
ment of  the  judgments  by  the  sheriff  and  an  assignment  thereof 
to  him,  and  an  attempt  to  enforce  their  collection  for  his  own 
benefit    {Bigelow  v.  Provost,  5  HiUj  566.) 

At  the  time  of  the  sale  of  the  property  in  question,  the  sheriff 
by  whom  the  sale  was  made  was  the  party  and  the  only  party 
beneficially  interested  in  the  execution  of  the  process ;  and  to 
sUow  an  officer  to  wield  the  process  of  the  courts  \p.  his  own 
behalf,  is  contrary  to  we^  settled  principles  of  public  policy  and 
mmld  lead  to  great  abuse.  (Per  Plait j  J.  in  Sherman  v.  Boyce^ 
15  John.  443.)  A  sheriff  cannot  do  execution  when  he  himself 
is  &  party,  and  therefore  an  extent  by  him  where  he  is  conusee 
lin  be  void.  (Ckmi.  Dig.  Viscount j  E.  1.)  By  statute,  pro- 
cess in  actions  in  which  the  sheriff  is  a  party,  must  be  directed 
to  and  executed  by  the  coroner  of  the  county ;  (2  JR.  S.  441,  i  84 ;) 
and  whether  the  sheriff  is  nominally  a  party  or  only  beneficially 
interested  cannot  affect  the  question.  If  he  owns  the  judgment 
npon  which  the  final  process  issues,  it  is  process  in  his  favor, 
althoogh  he  may  not  be  a  party  to  the  record,  and  his  name  may 
set  appear  in  the  writ.  This  was  in  effect  decided  in  MiUa  v, 
^wng^  (23  Wend.  814,)  in  which  the  court  say  "  a  sheriff  can- 
not aecute  final  process  in  his  own  fiskYor"  and  apply  the  prin- 
ciple to  a  case  in  which  the  deputy  sheriff  haying  become  liable 
for  the  debt  gave  his  own  note  to  the  judgment  creditor,  took  an 
ttsignment  of  the  judgment,  and  afterwards  under  a  threat  to  en- 
farce  the  execution,  procured  the  debtor  to  give  his  note  for  the 
snumnt  The  note  was  declared  to  be  void  The  danger  of  a 
(erreraum  of  the  process  of  the  court  by  an  interested  ofScer,  is 
greater  when  the  fiact  that  the  officer  charged  with  its  execution 
is  the  party  in  interest,  is  concealed,  than  when  it  is  apparent 
19011  the  face  of  the  process  itself;  and  if  policy  forbids  the  ex- 
ccQtaon  by  an  officer  of  process  to  which  he  is  a  party  by  name, 
a  fortiori  should  the  execution  of  process  by  him,  nominally  in 
km  of  others  but  really  in  his  own  fiiyor,  be  forbidden.    I  am 
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of  the  opinion  that  the  acts  of  the  sheriff  for  his  own  benefit  in 
the  execntion  of  the  final  process  of  the  court  upon  the  jadg* 
ments  against  the  plaintiff,  and  the  sale  and  conveyance  by  him 
of  the  preadses  in  question  were  void ;  that  when  he  became  the 
owner  of  the  judgments  his  power  to  act  as  sheriff  under  the  eze* 
cutions  ceased,  and  that  his  only  remedy,  if  my  he  had,  was  to 
sue  out  a  new  execution  to  the  coroner  of  the  county. 

But  in  this  case,  still  back  of  the  proposition  coofiidered  and 
which  I  deem  fatal  to  the  defendants  in  this  action,  is  the  ques- 
tion made»upon  the  trial  and  mainly  relied  upon  in  this  court, 
whether  the  sheriff  under  the  circumstances  haying  become  lia- 
ble to  the  judgment  creditors  for  the  amounts  of  their  jud^ 
.ments  and  been  compelled  to  satisfy  them,  could  be  subrogate 
by  assignment  or  otherwise,  to  the  rights  of  the  creditors,  azui 
entitle  himself  to  enforce  the  judgments  for  his  own  indemnity. 

It  is  not  so  much  a  question  of  individual  right  as  of  public  pol- 
icy. It  is  fit  and  proper  that  the  judgment  debtor  should  be 
msAe  to  pay  his  debts,  and  it  is  the  province  and  business  of  the 
sheriff  to  whom  process  is  issued  to  compel  him  to  do  so,  by  a 
proper,  vigilant,  and  seasonable  performii^ce  of  his  duty ;  but  ii 
is  not  discreet  or  consistent  with  just  views  of  policy,  by  any  in- 
ducements to  encourage  a  lax  or  careless  discharge  ot  the  re-. 
sponsible  duties  devolved  upon  sheriffs.  If  an  officer  intrusted 
with  the  execution  of  final  process,  may  without  peril  of  ulti- 
mate loss,  select  his  own  time  for  its  execution,  he  may  seriously 
interfere  with  the  rights  of  the  creditor  by  delaying  the  process 
to  his  prejudice,  and  he  may  at  his  option  employ  the  same  pr^ 
cess  to  annoy  and  oppress  the  debtor  and  to  make  gain  to 
himself.  Both  the  debtor  and  creditor  will  be  in  a  measure 
subject  to  the  caprice  of  the  sheriff,  and  serious  inconvemenees 
will  result,  if  rights  either  equitable  or  legal  are  held  to  result 
to  a  sheriff  £rom  his  own  breach  of  duty.  While  it  has  ever  beea 
the  policy  of  the  law  to  protect  an  officer  within  proper  limits 
from  loss  or  damage  in  the  faithful  discharge  of  his  duties^  it 
has  done  nothing  to  encourage  or  protect  him  in  the  Mgleet 
or  violation  of  those  duties.    The  consequences  of  aU  vioktions 
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of  daty  haye  been  visited  upon  him,  and  he  has  not  been  8np- 
poeed  to  be  entitled  to  any  equities  beyond  those  which  enure 
to  anj  other  wrongdoer. 

The  proceedings  upon  the  attachment  against  the  sheri£f  and 
tke  payment  by  him  of  the  fine  to  the  judgment  creditors  to  the 
UKNut  of  tkeir  claims,  was  a  satisfaction  to  them,  and  the 
plamtifi  therein  had  no  further  claim  upon  the  sheriff  in 
nspeel  to  the  executions  or  right  to  enforce  them  against  their 
debtor.  The  executions  had  fully  accomplished  their  purpose, 
iriikk  was  to  raise  the  money  to  satisfy  the  judgment  creditcMrs, 
and  that  oliject  being  attained,  the  power  conferred  by  the 
vrits  upon  the  sheriff  was  spent.  (iS%«rfium  y.  Bojfce,  15  Ji>hn. 
443.)  The  court  adjudged  that  the  plaintiffs  had  sustained 
duBBges  by  reason  of  the  de&ult  of  the  sheriff,  to  the  full 
mount  of  their  respectiye  claims,  and  imposed  a  fine  upon  him 
to  that  amount  and  directed  it  to  be  paid  to  them,  and  the  payment 
iBd  aeceptanee  of  this  fine  necessarily  operated  to  direst  them 
tf  all  pow^  as  well  as  right  to  enforce  the  process.  (2  R.  & 
SB8)  a  19^21.)  It  has  been  uniformly  held  from  a  yery  early 
period,  that  in  such  case  no  ri^t  resulted  to  the  sheriff,  either 
to  maintain  an  action  against  the  debtor  for  money  paid,  or  to 
Rtain  and  enforce  the  execution  for  his  own  benefit.  No  dis- 
tinetioii  has  been  taken  between  payments  yoluntarily  made  by 
tlie  sheriff  and  those  made  upon  compulsion  in  consequence  of 
a  liability  ineoxred  by  him,  and  there  is  no  difference  in  princi- 
flft  It  cttnnot  be  material  whether  a  sheriff  yoluntarily  pays 
the  amount  of  a  daim  of  his  own  money,  or  by  a  yoluntary 
^retefa  of  duty  places  himself  in  a  position  in  which  the  pay- 
nm  can  be  enforced  against  him.  An  action  is  denied  to  him 
Wrase  ^  such  a  practice  would  be  not  only  against  the  rules 
of  law  but  would  tend  to  multiply  suits  and  increase  litigation.'' 
(Jones  y.  WUsan,  3  John.  jR.  484 ;  Menderbaek  y.  Hapkms^ 
8  tdL  486;  WhiUier  y.  Heminway,  9  Shep.  288;  Beach 
y-  Vandenburghj  10  Mn.  861.)  The  right  to  enftree  tiie 
Attention  fixr  hss  own  benefit  has  bem  denied  him  fimn  princi^ 
piii  off  polkor  «nd  tks  ^^gipid  inooByenieBse''  whiclk  wcidct 
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ensue.  (Reed  v.  Pruyn^  7  John,  426 ;  Sherman  v.  Boyee^ 
15  id,  448 ;  Mills  v.  Young,  28  Wend.  814;  BigeUw  v.  Pro- 
w*^,  6  HiU,  566.)  , 

In  i2eec{  y.  Pruyn,  the  court  would  not  permit  the  deputy 
sheriff  who  had  paid  the  debt  to  enforce  the  execution  for  his 
own  benefit ;  and  in  BigeUno  v.  Provost  the  sheriff  haying  been 
attached  for  not  returning  the  execution,  the  deputy  to  whom 
it  had  been  deliyered  paid  the  judgment  and  took  an  assign- 
ment of  it  for  his  own  benefit,  and  it  was  held  on  a  motion  to 
set  aside  the  execution,  that  he  could  not  enforce  its  collection, 
although  the  defendant  had  promised  to  pay  it  to  him.  The 
learned  judge  by  whom  the  decision  was  pronounced,  while  he 
regretted  to  see  the  moral  obligation  which  had  in  that  case 
been  incurred  by  the  debtor  yiolated,  was  constrained  to  uphold 
the  principles  of  policy  which  were  inyolyed  in  that  case  and 
which  forbade  the  e;xecution  to  be  enforced  at  law.  A  deputy 
sheriff  was  held  liable  in  trespass  for  selling  the  goods  of  the 
judgment  debtor  upon  an  execution,  after  the  creditor  had  been 
paid  from  moneys  raised  upon  the  note  of  the  debtor  and  the  depu- 
ty sheriff,  and  under  an  agreement  that  the  deputy  should  retain 
the  execution  in  his  hands,  and  if  he  was  called  upon  to  pay  the 
note  might  proceed  to  sell  for  his  own  indemnity,  and  when  the 
money  was  paid  to  the  creditor  he  was  told  that  the  execution 
was  not  intended  to  be  satisfied.  Piatt,  J.  says,  "  The  debt 
must  therefore  be  deemed  satisfied  as  to  the  judgment  creditor, 
and  that  fSoct  being  established,  the  law  founded  on  wise  policy 
considers  the  officer  functus  offidoJ^  ^^  To  allow  any  man  to 
wield  the  process  of  our  courts  in  his  own  &yor,  in  order  to 
exact  such  measure  of  justice  as  he  may  think  due  to  himself^ 
would  not  only  lead  to  oppression  and  abuse  but  would  tend  to 
Bubyert  the  foundation  of  priyate  rights  and  of  ciyil  liberty." 
{Sheiman  y.  Boyce^  15  John.  443 ;  and  see  Hammait  y. 
Wyman,  9  Mass.  R.  188.)  Stevens  y.  Rowe^  (8  Denia,  827,) 
was  an  action  on  the  case  for  not  returning  an  execution,  and 
Beardsley,  J.  in  giying  judgment  on  a  motion  for  «  new  trial, 
says,  ^If  the  sheriff  should  b%compelled  to  pay  the  fnU 
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«m<mnt  of  the  execution,  for  the  reason  that  the  judgment  mM 
a  lien  on  real  estate  out  of  which  the  money  might  have  been 
et^ected,  as  Wfia  offered  to  be  proved  on  the  part  of  the  plain* 
6S,  he  would  be  entirely  remediless.  He  oould  not  enforce 
the  judgment  and  execution  for  his  own  indemnity  but  must 
stand  the  entire  loss ;"  thus  recognising  and  reaffirming  the 
doctrine  of  the  cases  before  cited. 

The  debt  being  paid,  the  power  to  sell  under  the  execution 
ceases,  and  as  the  process  would  not  protect  the  officel,  so  no 
tide  could  pass  to  the  purchaser  of  property  under  it.  The 
sheriff  in  making  sale  of  property  under  process  of  the  court, 
acts  under  a  power,  and  if  the  power  does  not  exist,  no  title 
passes  even  to  an  innocent  purchaser.  He  who  buys  under  a 
power  buys  at  his  peril  and  acquires  no  title  without  showing 
avalid  subsisting  power.  (  Wood  y.  Colvitij  2  Hill^  566 ;  Came- 
ron v.  Irmn^  5  id.  272 ;  Dejfo  v.  Van  Valkenburghy  id.  246 ; 
Sufon  y.  Saddlemirej  8  Wend.  676 ;  Ddaplaine  y.  HUchr 
ode,  6  HiUj  14 ;  Carter  y.  Simpson,  7  J^hn.  585.) 

It  is  not  necessary  to  decide  that  the  payment  of  the  fine 
to  the  judgment  creditors  to  the  amount  of  their  respectiye 
claims,  was  a  satisfiiction  of  the  judgments.  It  is  sufficient 
to  Bay  that  such  payment  put  an  end  to  the  power  of  the  sheriff 
under  the  execution,  that  the  process  thereby  became  functus 
ofido  ;  although  were  it  necessary,  in  order  to  giye  effect  to  the 
reasons  upon  which  the  rule  prohibiting  a  sheriff  from  enforc- 
ing process  by  way  of  indemnity  against  his  own  neglect  is 
Used,  I  see  no  reason  why  the  judgments  should  not  within  the 
reason  of  the  rule  be  held  to  be  satisfied.  But  the  question  in 
fins  case  was  as  to  the  power  of  the  sheriff  under  the  process 
upon  the  judgment  which  had  accomplished  its  purpose,  and 
the  court  below  therefore  were  not  called  upon  to  pass  upon 
ike  effect  of  the  payment  by  the  sheriff  upon  the  judgments, 
and  properly  declined  to  do  so  when  requested  by  the  counsel  fi>r 
the  defisndants.  The  request  was,  howeyer,  to  charge  that  if 
the  money  was  paid  by  the  sheriff  as  a  fine,  that  such  payment 
did  not  extinguish  or  satisfy  |be  judgment,  and  did  not  quite 
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meet  tlie  case.  Perhaps  payment  of  a  mere  fine  would  not 
have  affected  either  the  judgments  or  the  process  based  tiiiereon ; 
but  the  fine  was  imposed  under  the  statute  and  paid  to  the 
plaintiffs  as  a  compensation  for  their  damages,  and  the  resnlt  is 
the  same  as  it  would  have  been  upon  a  recovery  of  the  aama 
amount  in  an  action  upon  the  case  for  the  same  default.  The 
same  remark  is  in  part  applicable  to  jkhe  request  to  charge-*^tiiat 
if  the  judgments  had  not  been  paid  either  by  Carpenter  or  by 
'  some  person  at  his  request,  or  with  intent  to  satisfy  the  flame, 
then  the  defendants  were  entitled  to  recover.  If  the  process 
having  spent  its  force  had  become  void,  it  was  not  material  to 
inquire  whether  the  judgment  upon  which  it  was  founded  was 
subsisting  or  not.  Again,  the  intent  with  which  the  payment 
was  made  did  not  control  its  effect,^  and  it  would  have  heea 
error  to  have  held,  that  the  absence  of  an  intent  to  satisfy  the 
judgment  on  the  part  of  the  person  t>&7^g  ^^^  claim  to  the 
creditor,  would  operate  to  retain  the  judgment  in  force.  In  SSker- 
man  v.  Bayce  the  intent  not  to  satisfy  the  judgment  was  clearly 
established,  and  yet  it  was  properly  held  not  iJb  vary  the  legal 
effect  of  the  transaction,  and  the  same  may  be  said  of  all  the 
cases  cited. 

It  was  also  claimed  upon  the  trial,  on  behalf  of  the  defendants^ 
that  if  the  plaintiff  knew  that  the  judgment  creditors  had  re- 
ceived the  money  and  the  judgments  had  been  assigned,  and  that 
the  property  was  advertised  to  be  sold  and  then  endeavored  to 
have  the  sale  deferred,  and  did  not  give  any  notice  to  the  pur- 
chaser at  the  time  of  the  sale,  he  is  to  be  deemed  as  having  ac- 
quiesced in  the  right  to  sell,  and  is  estopped  firom  setting  up 
that  there  was  no  right  or  authorily  to  selL  Had  there  been 
nothing  in  the  case,  but  the  payment  of  the  amounts  of  the 
judgments  to  the  plaintiffs  therein,  and  the  assignment  of  them 
to  G^rge  P.  Jenkins,  which  are  the  only  &cts  noticed  in  this  coo- 
nection  by  the  defendants'  counsel,  the  sale  would  have  been 
valid,  and  the  plamtiff  could  not  effeotoally  have  objected  to  its 
validity.  The  important  &ct  and  to  which  no  allusioii  is  made, 
is  that  the  payment  to  the  creditors  was  made  by  the  aheiill^ 
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and  ihftt  he  then  became  the  o^mer  of  the  judgments,  simI  bj  the 
sale  cf  the  property  was  seekii^  to  enforee  the  ezec«kieBS  for  hk 
mdemnity ;  and  it  was  not  claimed  in  this  propositioi,  that  at 
the  time  of  the  negotiations  of  the  pkintiff  with  the  Attorney  of 
the  nonanal  assignee  and  of  the  sheriff,  or  at  the  time  of  the 
sale,  this  fiict  was  known  to  the  plaintifl^  end  if  not  known,  his 
silence  iqwn  the  subject  could  not  estop  him.  The  request^ 
therefcre,  of  the  defendant's  cooasel  to  the  eo«rt»  to  instnmt  the 
jiry  in  this  behalf  did  not  meet  the  case  or  any  claim  of  the 
plaintiff,  car  any  state  of  ikots  or  «Biy  legal  p«^pQ9ltien  npon  whioh 
the  plaintiff  sought  or  was  allowed  to  recorer^ 

Bat  had  the  proposition  embraeed  the  whole  case,  and  knowl- 
edge of  the  trae  character  of  the  transaction  been  bron^ht  home 
to  the  plaintiff  before  his  negotiations  for  an  extension  of  the 
time  of  payment,  th^re  would  hft?e  been  ik>  estoppeL  The 
doctrine  of  estoppels  in  pais  k  to  be  strictly  goarded  and 
carefhUy  applied.  Questions  npon  this  branch  of  Ihe  law 
more  nearly  concern  the  consdLence  and  have  to  do  with  good 
morals,  and  are  less  controlled  by  teohniefd  rules,  than  mo6t 
kgal  questions  that  arise.  The  inquiry  always  is,  whether  the 
party  against  whom  an  estoppel  is  alleged,  has  by  his  actions  or 
words  influenced  the  conduct  of  others,  so  thi^  a  wrong  will  be 
done  to  those  so  influenced,  if  the  party  should  be  permitted  to 
show  a  state  of  &ct8  inconsistent  with  his  actions  and  words. 
Beardsl^,  J.  in  Frost  y.  The  &ai(Uoga  Mutual  Jks.  Co.,  (5 
Denio,  154,)  says :  '^  An  estoppel  in  pais  arises  when  one  person 
is  induced  by  the  assertion  of  another  to  do  that  which  would  be 
prejudicial  to  his  own  interest,  if  the  person  by  whom  he  had 
heea  induced  to  act  in  this  manner  was  allowed  to  contracflct  or 
disproye  what  he  had  affirmed.''  Lord  Denman  thus  defines  an 
estoppel  of  this  charact^:  "But  they  rule  of  law  is  clear,  that 
when  one  by  his  words  or  conduct  wilfully  causes  another  to  be- 
Ueye  the  existence  of  a  certain  stato  of  things,  and  induces  him 
to  act  en  diat  belief  so  as  to  alter  his.  own  preyious  position,  the 
larmer  is  concluded  from  ayerring  against  the  latter  a  d^erent 
stato  of  things  as  existing  at  the  same  time."  {Piokard  y.  Sears^ 

Keh.— Vol.  I.  10 
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6  Ad.  ^  E.  469.  See  also  to  the  same  effect^  Watson! s  E:fr9 
▼.  McLaren,  19  Wend.557]  DezeU y.  Odell, 8  HiU, 215.)  In 
Wetland  Canal  Co.  v.  Hathaway,  (8  Wend.  480,)  it  was  held 
that  the  acts  or  admissions  relied  upon  by  way  of  estoppel  most 
have  been  intoided  to  influence  the  conduct  of  the  party  setting 
them  up ;  and  Griffith  y.  Beecher,  (10  Barb.  432,)  is  to  the 
same  effect.  There  was  clearly  nothing  in  the  conduct  or  declaf^ 
rations  of  the  plaintiff  which  could  estop  him  from  alleging  ike 
invalidity  of  the  sale  of  the  premises  in  question.  1.  In  his  ne- 
gotiations with  Waring,  the  attorney,  he  made  no  declarations 
which  he  now  seeks  to  gainsay.  If  he  then  knew  the  true  char- 
acter of  the  transaction,  the  same  was  better  known  to  Waring 
and  his  principals,  and  his  silence  could  not  and  did  not  mislead 
them.  2.  There  is  no  pretence  that  the  plaintiff  did  any  act  or 
made  any  declaration,  or  refrained  from  speaking  when  he  might 
and  in  good  conscience  should  have  spoken,  with  a  view  to  influ- 
ence the  actions  of  any  other  person.  He  was  not  pres^it  at  the 
sale,  and  there  is  no  evidence  that  he  knew  the  time  and  place 
at  which  the  premises  were  advertised  to  be  sold.  Not  being 
present  h^s  silence  could  not  have  influenced  the  conduct  of  those 
present,  and  his  absence,  without  any  knowledge  of  those  pres- 
ent of  the  reasons  of  his  absence,  could  not  have  induced  them 
to  suppose  that  he  acquiesced  in  the  sale.  The  plaintiff  was  not 
under  any  obligations  to  attend  the  sale.  It  was  as  much  the 
duty  of  persons  desirous  of  becoming  purchasers  at  the  sheriff's 
sale  to  seek  the  plaintiff,  as  it  was  the  duty  of  the  plaintiff  to 
look  after  them.  8.  There  is  no  room  for  pretence  upon  the 
evidence,  that  the  purchase  Cropsey  in  making  the  purchase,  or 
the  defendant  Stilwell  in  acquiring  the  rights  of  the  purchaser, 
were  at  all  influenced  in  their  actions  by  the  conduct  or  decla- 
rations of  the  plaintiff.  The  court  below  therefore  did  not  err  ia 
refining  to  charge  in  this  behalf  as  requested  by  the  counsel  for 
the  defendants. 

The  offer  of  the  plaintiff  to  prove  the  proceedings  against  the 
sheriff  and  the  payment  of  die  fine  by  the  sheriff,  was  not  as  fbll 
as  it  might  have  been,  and  did  n<xt  embrace  in  terms  all  the  &ct8 
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eBtabliflhed  by  the  evidence ;  but  the  evidence  itself  was  compe- 
tent, and  formed  a  necessary  part  of  the  testimony  showing  that 
the  sheriff  was  divested  of  all  power  and  aathority  to  sell  npoB 
die  execution. 

There  was  no  error  committed  by  the  city  court,  and  the  judg- 
ment of  the  supreme  court  should  be  reversed,  and  that  of  the 
cArf  court  of  JBrooklyn  affirmed,  with  costs  in  the  supreme  court 
sad  this  court 

Johnson,  J.  The  plaintiff  having  succeeded  at  the  trial,  and 
the  supreme  court  .having  reversed  the  judgment  for  the  plain- 
tii^  upon  exceptions  taken  at  the  trial  by  the  defendants,  and 
the  plaintiff  having  appealed  to  this  court  from  the  judgment  of 
reversal,  we  are  to  consider  whether  any  of  the  defendants 
exceptions  iure  well  taken. 

The  first  of  these  exceptions  relates  to  the  ruling  of  the 
court  upon  an  offer  of  the  plaintiff  to  prove  certain  proceedings 
in  the  supreme  court,  showing  that  before  the  sale  of  the  prem- 
ins  in  question  under  executions  by  the  sheriff,  he  had  been 
fined  by  the  supreme  court  for  contempt  in  not  retoming  those 
executions,  to  the  amount  which  he  had  been  commanded  to 
collect  upon  them  with  costs ;  and  that  before  any  further  pro- 
ceedings were  had,  the  sheriff  paid  the  amount  to  the  pbdntiffii. 
The  plaintiff  insisted  ^t  such  payment  put  an  end  to  the  sher- 
iff's authorily  to  sell  on  the  executions.  On  the  other  hand,  the 
defendants  took  several  grouids  of  objection  to  the  admissibility 
of  the  offered  proof.  The  court  ruled  that  the  evidence  was 
admissible,  but  did  not  decide  any  thing  as  to  the  effect  of  it 
when  admitted.  Its  admissibility  therefiore  is  the  only  question 
befiore  us.  The  decision  of  that  question  depoids  upon  the 
view  we  shall  take  of  the  general  question  in  the  cause,  which  is 
whether  a  sheriff  who  has  been  fined  in  the  amount  of  an  exe- 
eation  for  neglect  of  duty  in  respect  to  it,  and  who  in  pursuance 
of  the  order  imposing  the  fine  has  paid  the  amount  of  the  exe* 
cntkm  to  the  plaintiff  therein,  can  without  any  order  of  the 
court  imposing  the  fine,  authorising  him  so  to  do»  proceed  to 
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sell  real  estate  of  the  defendant  upon  the  execution,  for  his 
own  indemnity.  That  question  will  be  considered  when  we 
come  to  the  charge  under  which  the  case  was  submitted  to  the 
jury.  If  the  plaintiff  was  right  in  respect  to  this  last  propo^ 
sition,  then  the  evidence  offered  was  admii^ible,  because  it  was 
a  material  part  of  the  plamtiff's  case  upon  the  question  stated. 
The  substance  of  the  charge  was  that  if  the  moneys  paid  te 
the  plaintiffs  in  the  executions  were  at  the  time  of  such  payment 
the  sheriff^s  moneys,  aad  if  the  payment  was  made  by  or  on 
aeoount  of  tiie  sheriff,  in  satisfaction  of  the  fines  imposed  upon 
him  for  neglect  of  duty  in  returning  the  executions,  the  sheriff 
could  not  lawfully  enforce  the  judgments  and  executions  for  his 
own  indemnity ;  and  that  the  sale  and  conveyance  made  by  the 
sheriff^  if  made  under  the  circumstances  and  for  the  purposes 
before  stated,  was  illegal,  unauthorized  and  void  as  against  the 
plaintiff,  and  did  not  affect  his  title.     To  this  the  defendant 


A  purchaser  under  a  power^  is  bound  to  see  to  it  that  the 
power  exists.  If  it  does  not  exist,  he  can  acquire  no  title.  {Jack- 
son V.  Morse,  18  Jbhn.  441 ;  Wood  v.  Colvin,  2  fleff,  566.) 
The  mere  teuot  of  paying  a  valuable  consideration  does  not  helpi 
his  case,  any  more  than  it  would  if  he  purchased  from  a  stran- 
ger to  the  title.  The  sheriff  who  sells  under  a  judgment  and 
ezecutioA  exercises  a  statutory  power,  by  virtue  of  which  alone 
his  deed  can'  operate  upon  the  title  to  the  land  sold.  When  the 
judgment  has  been  pud,  the  authority  to  sell  under  it  is  gone. 
The  pkintiffii  in  the  executions  on  which  the  sale  was  made 
which  is  in  question  in  this  case,  had  received  from  the  sherilF 
the  whole  amount  of  their  judgments.  If  that  payment  had 
been  voluntaiy  on  the  part  of  the  sheriff,  he  could  not  have 
proceeded  to  collect  the  execo^aons  for  his  own  indemnity.  (Sked 
Y.  Pruyny  7  Mm.  426;  Sherman  v.  Boyce,  15  id.  44S; 
MHU  V.  Ywmgy  28  Wend.  814;  Bigdow  v.  Provost,  5  BHi; 
666.)  That  no  distinction  exists  between  a  voluntary  {^yment 
and  one  xoade  in  discharge  of  a  fine  imposed  on  the  sheriff  fbt 
not-  Mtuniing  an  execution,  is  shown  in  the  last  ca0e.    TiM 
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«mrt  which  imposes  the  fine  might  probably  provide,  that  the 
sheriff  sfaoaid  have  the  benefit  of  the  demand  against  the  defend- 
ant Saefa  was  probably  the  effect  of  the  rule  by  which  the 
fine  was  imposed  npon  the  sheriff  in  this  case,  up  to  the  3d  of 
Jofy,  IBil,  until  which  time,  on  certain  conditions  proceedings 
upon  the  order  were  stayed.  The  object  of  the  provision  proba- 
bly was  to  enable  the  sheriff  even  at  that  late  period  to  save 
himself  fnm  the  consequences  of  his  previous  misconduct,  by 
gdng  on  under  the  execution  against  the  property  of  the  defend- 
ant He  did  not  avail  himself  of  this  privilege.  After  the  period 
lindted  by  the  order  he  paid  the  money  and  then  went  on  to 
fidl  for  his  own  indemnity.  The  ^ood  pdioy  of  the  rule  which 
ferbids  such  conduct  on  the  part  of  the  sheriff  is  plain.  To 
protect  him  from  the  consequences  of  his  miecondact  in  not 
enforcing  the  process  in  his  hands,  by  subrogating  him  to  the 
li^ts  of  the  creditor,  would  in  the  first  pkce  take  away  a  strong 
stimulant  to  a  prompt  discharge  of  his  duty,  and  in  the  next 
place  would  as  the  cases  say,  ^'  open  a  wide  door  to  abiftse  and 
o])pressioin." 

The  question  whether  a  purchaser  in  good  &ith  for  a  valuable^ 
eoisideration,  and  without  notice,  would  stand  in  any  better 
position  to  assert  title,  founded  upon  a  sale,  under  sudi  circum* 
Btanees,  was  not  made  at  the  trial.  If  the  defendants  desired 
te  take  that  ground  they  should  have  stated  it  in  their  exception, 
m  called  the  attention  of  the  judge  to  it  by  a  proper  request.* 
Tha  ground  of  bona  fide  purchase,  does  not  seem  to  have  been 
aBaded  to  during  the  trial,  except  as  one  groimd  of  tiie  defend- 
ant objeetioas  to  the  admissibility  of  the  evidenee  offBred  <m^ 
die  part  of  the  plaintiff,  as  before  stated.  In  that  aspect  of  if, 
the  judge  was  required  by  the  defendants  to  determine  in  ad- 
nnce  that  the  defendants  had  made  out  a  case  of  bona^  fides  itt^ 
the  prarehase^  which  was  a  question  for  tibe^  jury. 

At  the  conclusion  of  the  charge,  several  requ6St0  to  ehargf^ 
mre  presented  to  the  judge,  which  I  j^rooeed  tc  notice.  The* 
tel^wis,  tiuHtif  Ae  judgments  had  not  been>  pftid,  either  by 
AeMbnteU  ifr  tfie  eiee»(ion^  or1^same>pen<»^i4rhiBreq««sf^ 
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or  with  the  intent  to  satisfy  the  same,  then  the  defendants  were 
entitled  to  recover.  That,  if  charged,  would  have  been  at  least 
equiyalent  to  holding  that  the  sheriff  himself  could  by  the  pay* 
ment  of  his  fine,  if  he  did  not  thereby  intend  to  satisfy  the 
judgments,  acquire  the  right  to  sell  for  his  own  indemnity  under 
the  executions.  That  proposition  has  been  already  disposed  o£ 
The  next  proposition  was,  that  if  the  money  was  paid  by  Hie 
sheriff  as  a  fine,  such  payment  did  not  extinguish  or  satisfy  the 
judgments.  That  naked  question  did  not  arise  in  the  case.  The 
question  was,  whether  if  the  sheriff  paid  the  money  as  a  fine, 
he  could  afterwards  enforce  the  executions  for  his  own  indem- 
nity, not,  whether  that  payment  of  itself  extinguished  or  satisfied 
the  judgments. 

The  third  request  was,  that  if  the  money  was  paid  to  the  exe* 
eution  creditors  or  their  attorney,  and  received  as  a  consideration 
for  the  assignment  of  the  judgments,  then  the  judgments  had 
not  been  satisfied  or  extinguished.  The  court  refused  so  to 
charge  without  adding  by  way  of  modification,  "if  the  assign- 
ments were  to  be  to  any  person  other  than  the  sheriff."  The 
request  as  made,  involved  the  proposition  that  the  sheriff  might 
in  that  way  acquire  the  right  to  enforce  the  judgment  fior  his 
own  benefit,  and  was  therefore  rightly  rejected. 

The  next  request  involved  the  same  proposition  in  more  direct 
terms.  It  required  the  court  to  hold,  that  if  the  money  was 
paid  and  received  as  a  consideration  for  the  assignment  of  the 
judgments,  then  whether  it  was  the  money  of  the  sheriff  or  not 
was  immaterial,  and  the  judgments  had  not  been  satisfied  or  ex- 
tinguished. It  was  rightly  refused  upon  the  ground  before 
stated. 

The  last  request  was  that  the  jury  should  be  charged,  that  if 
they  believed  Carpenter,  the  plaintiff,  knew  that  Coddington  had 
received  the  money,  and  the  judgments  had  been  assigned,  and 
that  the  property  was  advertised  to  be  sold,  and  then  endeavored 
to  have  the  sale  deferred,  and  did  not  give  any  notice  to  the 
purchaser  at  the  time  of  the  sale,  he  was  to  be  deemed  to  have 
acquiesced  in  the  right  to  sell,  and  waa  estopped  from  setting 
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up  ihftt  there  wm  no  right  or  authority  to  sell.    This  request 
mtfrefiued. 

We  hare  held,  {Baghy  v.  Smith,  MS.)  that  a  request 
must  be  in  such  form  that  the  judge  may  properly  charge  in 
the  terms  of  the  request,  without  qualification.  Assuming  that 
in  this  case  the  judge  may  haye  been  bound  upon  a  proper  re- 
quest to  charge  upon  the  question,  whether  the  plaintiff  was  or 
ms  not  estopped  from  denying  the  sheriff's  authority  to  sell, 
several  points  not  embraced  in  the  request  to  charge,  ought  to 
bare  been  added  for  their  consideration.  In  the  first  place, 
knowledge  on  Carpenter's  part  that  the  judgments  had  been  as- 
aigned,  would  have  imposed  no  duty  upon  him  to  interfere  to 
prevent  the  sale;  because,  as  the  court  held  upon  the  trial,  if 
the  assignment  to  Geo.  P.  Jenkins  had  been  made  to  him  for 
his  own  benefit,  and  upon  payment  out  of  his  own  funds,  the 
lale  would  have  been  good;  and  knowledge  on  Carpenter's 
pvt,  to  bind  him  by  an  estoppel  in  pais,  ought  to  have  gone  at 
least  to  the  extent  of  acquaintance  with  the  facts  on  which  his 
rights  depended.  The  request  should  at  least  have  embraced 
knowledge  on  Carpenter's  part  that  the  judgments  had  been  as- 
B^ed  fi>r  the  benefit  of  the  sheriff.  In  the  second  place,  as- 
loming  that  all  the  other  fibcts  mentioned  in  this  request  were 
soflbaent,  unless  the  defendants  were  purchasers  bona  fide,  or 
at  any  rate  were  in  some  way  misled  as  to  their  rights  by  Car- 
penter's silence,  they  could  set  up  no  estoppel.  The  refbsal  to 
duorge  this  proposition  was  clearly  correct 

Dbnio,  Parker  and  Edwards,  Js.  concurred, 
Gardiner,  Ch.  J.  was  in  fikvor  of  afErming  the  judgment  of 
the  supreme  court 

Judgment  of  the  supreme  court  reversed,  and  that  of  the  city 
court  of  Brooklyn  affirmed. 
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LiviNQSTON  against  Miller,  swrviTor,  &o. 

Where  rent  is  payable  in  wheat,  fowls  and  servioes  on  a  day  named  in  each  year 
during  the  term,  "  at  the  North  rirer  within  the  county  of  Columbia,  or  within 
lot  No.  three  (situated  hi  said  county)  as  the  lessor  shall  ftom  tune  to  time 
direct,"  the  lessor  can  sustahi  an  actioQ  on  the  lease  for  the  tsIim  of  the  veo^ 
without  ayening  or  proTing  that  he  divected  the  lessee  where  to  delhnor  Urn 
articles  or  perfoim  the  sendee. 

In  such  a  case  interest  is  reooverahle  on  the  value  of  the  rent  from  the  time  i% 
became  payable. 

Appeal  from  the  judgment  of  the  supreme  court  sitting  in  the 
third  district. 

The  action  was  corenant,  commenced  in  1847  upon  a  lease 
dated  in  1822,  executed  by  the  plaintiff  as  lessor,  and  the  defend- 
ant Miller  and  one  Finkle,  since  deceased,  as  lessees. 

The  declaration  averred  the  making  of  the  lease,  whereby  the 
plaintiff  demised  unto  the  lessees  a  certain  farm  situate  in 
Columbia  county,  and  being  part  of  subdivision  lot  three  in 
great  lot  No.  two  in  the  manor  of  Livingston,  during  two  lives, 
the  lessees,  "yielding  and  paying  therefor  unto  the  lessor,  his 
heirs,  executors,  administrators  or  assigns,  yearly  and  every 
year,  on  every  ^rst  day  of  January  during  the  term,  at  the'  North 
river  within  the  county  of  Columbia,  or  within  said  lot  No. 
three,  as  the  lessor  should  from  time  to  time  direct,  the  rent  of 
twenty-five  bushels  of  good  clean  merchantable  wheat  of  the 
first  quality,  four  hens  and  two  day's  riding,"  and  in  and  by 
which  the  lessees  "  did  covenant,  grant  and  agree  to,  and  with 
the  lessor,  his  heirs  and  assigns,  that  they  and  the  survivor  of 
them  should  and  would  well  and  &ithfully  pay,  fulfil,  accom* 
plish  and  perform  the  rents  and  services  in  the  manner  therein 
above  reserved."  The  declaration  averred  that  although  the 
pluntiff  had  always  from  the  time  of  the  making  of  the  lease 
well  and  truly  performed,  fulfilled  and  kept  all  things  in  the 
lease  contained  on  his  part  to  be  performed  and  kept,  yet  that 
the  defendant  as  survivor  of  Finkle  had  not  performed,  fulfilled 
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tnd  kept  the  lease  on  Ids  part  as  survivor ;  that  after  the  death 
of  Fiiikle,  daring  the  said  term  and  on  the  first  day  of  January, 
1847,  at  Taghkanic,  wheat,  hens  and  riding  of  the  value  of 
$2000  of  the  rent  and  services  aforesaid  had  become  and  were 
dne  and  still  are  in  arrear  and  unpaid  to  the  pliuntiff^  contrary 
to  the  tenor  and  effect,  true  intent  and  meaning  of  the  covenant 
of  the  lessees,  to  the  d^age  of  the  plaintiff  of  two  thousand 
dollars.  ^ 

There  was  no  averment  in  the  declaration  of  any  direction 
by  the  plaintiff  as  to  the  place  for  the  payment  of  the  rent  or 
the  performance  of  the  services  or  of  any  demand  of  either. 

The  defendant  pleaded  nan  est  factum^  and  with  his  plea  gave 
Botice  that  he  would  give  in  evidence  and  insist  upon  the  &cts 
of  which  he  gave  evidence  at  the  trial  as  hereinafter  mentioned. 

The  cause  was  tried  at  the  Columbia  circuit  before  Justice 
Parker  and  a  jury. 

The  plaintiff  to  sustain  the  action  read  in  evidence  the  lease 
mentioned  in  the  declaration,  which  contained  the  reservation 
of  rent  and  covenant  to  pay  the  same  therein  set  forth,  and  also 
tSMmg  other  things  a  proviso,  that  if  the  yearly  rents  and 
Bervices  therein  reserved  should  be  in  arrear  or  unpaid  or  unper- 
fcrmed  in  part  or  in  all  by  the  space  of  20  days  next  after  the 
times  appointed,  that  then  those  presents  and  the  estate  thereby 
granted  should  cease,  determine  and  be  and  become  absolutely 
void  and  of  no  effect ;  and  that  thereupon  it  should  and  might  be 
lawfial  to  and  for  tiie  party  of  the  first  part,  the  plaintiff,  d&o. 
into  the  said  demised  farm,  to  re-enter  and  the  same  to  have 
again,  repossess,  retain  and  enjoy  as  of  his  and  their  first  and 
farmer  estate,  any  thing  in  those  presents  to  the  contrary 
notwithstanding. 

The  price  of  wheat,  of  riding  and  of  hens  was  admitted ;  and 
it  was  proved  that  at  the  admitted  prices  the  money  value  of 
the  rents  and  serviees  reserved  in  the  lease,  firom  Jan.  1, 1840, 
to  Jan.  1,  1848,  both  inclusive,  with  interest,  amounted  to 
|456,88 ;  and  then  the  plaintiff  rested. 

The  dejfondant  moved  for  a  nonsuit  upon  the  ground  that  the 

Kke,— Vol.  L  U 
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plmtiff  had  not  shown  that  he  had  given  anj  direction  to  the 
defendant  where  to  pay  the  rent.  The  nonsuit  was  refrued  and 
the  defendant  excepted. 

The  defendant  then  proved  and  read  in  evidence,  ceTtaiB 
receipts  for  wheat  and  fewls  on  account  of  rent,  some  of  which 
were  signed  by  plaintiff,  and  some,  dated  at  Taghkank,  were 
signed  ''for  Robert  S.  Livingston,  William  H.  Barringer." 
The  defendant  then  called  one  Elijah  Finkle  as  a  witness,  who 
testified,  that  he  was  present  at  a  conversation  between  plaintiff 
and  defendant  in  1844  at  plaintiff's  honse  at  Redhook.  That 
defendant  told  plaintiff  that  he  had  a  team  of  his  own  and  waft 
willing  to  da  his  days'  riding  whenever  called  on.  He  said  he 
xmised  fowls  of  his  own  and  was  willing  to  pay  them.  That 
plaintiff  said  in  reply,  that  whenever  he  came  up  to  tiie  new 
ibrge  he  would  call  on  him,  and  if  he  did  not  call  on  him  he 
need  not  pay  him.  The  witness  farther  testified,  that  the  new 
Ibrge  is  in  the  town  of  Taghkanic  and  belonged  to  plaintiff«$  that 
it  is  abont  three  miles  firom  the  farm  occapied  by  defendant, 
and  is  in  lot  No.  8  of  the  division  of  great  lot  No  2 ;  that  plain* 
iSfTs  residence  is  in  Dutchess  coonty,  about  20  miles  from 
defendant's  fiunoa ;  that  defendant  &r  the  last  20  years  had 
teams  on  his  farm.  That  in  the  conversation  something  waft 
said  about  appointing  a  place  to  pay  the  rent.  That  defend^ 
ftnt  told  plaintiff  he  should  appoint  a  place  aay  where  m  Gofaim- 
Ua  county  where  he  sheuld  pay  the  rent,  and  he  would  pay  it. 
He  appointed  no  place,  and  made  no  reply  to  it  that  I  oaa 
remember. 

Upon  croBS^xaminaticn  he  testified  that  Miller  had  receipta, 
or  what  were  called  receipts  at  that  tim^  which  were  handed  to 
plaintiff  and  handed  back  to  defendant ;  that  defendant  weoEit 
down  to  settle  the  rent;  he  thinks  sometldngwas  said  about 
Barringer-Hkm't  recdilect  plaintiff's  teUing  defendant  to  ge  Sfnd 
settle  with  Barringer.  That  Barriager  lived  at  new  ferge  and 
was  understood  to  be  plaintiff's  agent.  That  witness  does  not 
know  whether  this  conversation  was  in  regard  to  this  «r  tkft 
Pest  fiurm,  and  does  not  reeoUect  whether  the  reanrks  alMtaft 
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Bairbger  were  made  before  or  after  defendant  asked  plaintiff  to 
appoint  a  place.  The  plaintiff  then  deducted  firoift  the  amount 
above  claimed  by  him,  the  valaB  of  24  fowls,  which  by  the  receipts 
appesred  to  have  been  paid,  and  also  all  the  days'  riding  and  inter- 
est thereon  which  became  due  sabsequent  to  the  conTcrsatioa  in 
1844^  which  dedactioiis  together  amounted  to  #14,87,  leaving 
due  aa  he  daimed,  $441,46.    No  further  eyidenee  was  given. 

The  defendant's  counsel  requested  the  jadge  to  charge  '^that 
the  defendant  having  requested  the  plaintiff  to  naoM  a  pkee 
wh^re  the  defendant  should  pay  the  rent  and  the  phnvtiff  having 
refused  to  do  so,  the  plaintiff  was  not  entitled  to  recover  any  rent 
which  became  due  subsequent  to  such  request."  The  request  waa 
refused,  and  the  defenduit  excepted.  He  further  requested  the 
judge  to  charge,  that  as  the  defendant  had  proved  that  he  had 
in  the  year  1844  informed  the  plaintiff  that  he  had  a  team  of 
his  own  and  was  willing  to  do  his  days'  riding  when  called  en, 
and  that  he  raised  fowls  of  his  own  and  was  willing  to  pay 
th^A,  and  that  tlie  plaintiff  had  told  him  that  he  would  call  upon 
him  and  that  he  need  not  pay  if  he  did  not  call  upon  him,  that 
Ae  phiintiff  was  not  entitled  to  recover  pay  for  any  of  the  riding 
mentioned  in  the  case,  or  the  fowls  until  he  had  made  a  demand 
of  performance  and  had  directed  the  defendant  where  to  perform 
the  services  and  deliver  the  fowls.  This  request  was  also  re- 
fused,  and  defendant  excepted. 

The  defendants'  counsel  also  requested  the  judge  to  diarge 
that  the  plaintiff  was  not  entitled  to  recover  interest  upon  his 
daim  for  seryices  or  for  fowls  or  on  the  wheat  rents.  This  also 
the  jujdlge  refused  to  charge,  and  the  defendant  exoepted. 

The  judge  then  directed  a  verdict  for  the  pkmtiff  for  die  sum 
of  #441^,  and  to  this  the  defimdant  excepted. 

The  defendant  applied  for  a  new  trial  <m  a  bill  of  exceptions, 
which  was  refnaed,  and  judgment  rendered  upcm  the  verdict  ] 
firm  each  jud^Qoent  he  appealed  to  thia  eoiH. 
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LivingBtoD  agaitui.  Miller. 
John  Van  Buren^  for  the  appellant. 

J7.  Hogeboom^  for  the  respondent. 

Johnson,  J.  The  defendant's  proposition  npon  the  motion 
for  a  nonsuit  "vras  that  under  the  provisions  of  the  lease  declared 
on,  the  plaintiff  could  not  recover  any  thing  without  proving 
that  he  had  directed  the  defendant  to  pay  at  one  of  the  two 
places  named  in  the  covenant.  This  is  the  first  and  most  im- 
portant question  we  are  called  upon  to  examine  in  this  case. 

The  decision  of  this  court  in  Livingston  v.  Miller  did  not 
touch  the  question,  although  Mason,  J.  in  his  opinion  discusses 
it  and  expresses  his  own  opinion  upon  it.  The  court  held  that 
the  pleadings  had  made  material  the  issue  whether  the  plaintiff 
had  designated  Ik  place  for  the  payment  of  the  rent,  and  did  not 
pass  upon  the  question  in  this  case. 

Van  Rensselaer  v.  Jones^  (5  Denio,  449,)  also  leaves  the  ques- 
tion undecided.  Whittlesey,  J.  it  is  true,  says  that  in  his  view 
it  was  necessary  for  the  lessor  to  point  out  the  place  of  per- 
formance of  the  days'  service  with  carriage  and  horses  and 
make  a  special  demand  of  performance,  before  he  could  maintain 
his  action,  but  he  also  thought  that  the  objection  taken  at  the 
trial  was  too  narrow  to  raise  that  point,  and  so  concluded  that 
a  new  trial  should  be  denied.  It  is  evident,  however,  from  the 
preceding  case  of  Van  Rensselaer  v.  Gallup  (5  Denioy  454^)  that 
neither  of  his  brethren  concurred  in  the  view  which  he  had 
expressed  as  to  the  necessity  of  a  demand.  In  the  last  named 
case,  the  lessor's  executors  had  succeeded  at  the  trial.  Beards- 
ley,  Ch.  J.,  while  he  thought  a  new  trial  ought  to  be  granted 
upon  the  ground  that  an  error  had  been  committed  as  to  the 
rule  by  which  the  rent  had  been  apportioned  on  the  trial,  said 
that  no  demand  of  the  days'  service  was  requisite,  and  that  it 
should  have  been  performed  on  the  day  named  in  the  lease  f<Mr 
the  payment  of  the  rent,  and  McIQssock,  J.  concurred  with  him; 
Whittlesey,  J.  differed  with  his  brethren  as  to  the  apportion- 
ment, but  adhering  to  the  opinion  which  he  had  expressed  in  the 
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other  case  as  to  the  necessity  of  a  demand,  on  that  ground  was 
also  fiar  a  new  trial.  The  point  has,  however,  been  substantially 
decided  in  two  earlier  cases  in  the  supreme  court,  Lush  v.  Druse, 
(4  Wend.  813,)  and  Remsen  v.  Conklin,  (18  John.  448.)  In 
the  first  of  these  cases,  the  rent  reserred  was  18^  bushels  of 
wheat,  to  be  delivered  annually  on  the  first  day  of  February  in 
each  year,  at  such  place  in  Albany  as  the  lessor,  his  heirs  or 
assigns  should  appoint.  It  was  objected  that  it  was  incumbent 
on  the  plaintiff  to  show  an  appointment  of  a  place  in  the  city 
of  Albany  for  the  delivery  of  the  wheat  and  notice  thereof  to 
the  defendant.  But  the  court  held  that  it  was  the  duty  of  the 
lessee  to  have  called  on  the  lessor  to  know  where  he  would  have 
the  wheat  delivered,  and  to  have  delivered  it  accordingly,  and 
that  if  the  lessor  could  not  be  found,  still  the  wheat  must  be 
delivered  in  Albany,  and  intimated  that  under  those  circum- 
stances any  place  in  Albany  would  probably  have  been  suf- 
ficient. In  the  other  case  the  covenant  was  substantially  the 
tame,  and  the  question,  arose  upon  demurrer  to  a  plea  denying 
that  the  plaintiff  had  appointed  a  place  in  the  city  of  Albany 
fer  the  payment  of  the  rent.  The  court  gave  judgment  against 
the  plea,  holding  that  in  an  action  of  covenant  for  rent,  it  was 
not  neceesary  that  there  should  be  a  demand  though  the  rent 
was  in  terms  payable  on  demand.  They  advert  also  to  the  set- 
tled distinction  between  an  action  for  the  rent  and  a  proceeding 
by  the  lessor  with  a  view  to  the  forfeiture  of  the  tenant's  estate, 
in  which  there  must  be  a  demand  of  the  exact  amount  of  the 
rent,  at  the  proper  time  and  place,  although  no  such  thing  is 
necessary  in  an  action  to  recover  the  rent.  In  these  two  cases, 
however,  the  court  took  different  views  as  to  the  place  where 
the  rent  was  to  be  paid  in  the  absence  of  an  appointment  by 
the  lessor ;  Gh.  J.  Spencer  being'  of  opinioli  that  in  the  absence 
of  any  appointment  the  rent  was  payable  or  to  be  tendered  upon 
the  land,  and  Ch.  J.  Savage  in  the  latter  case,  thinking  that  it 
was  payable  or  to  be  tendered  any  where  in  the  city  of  Albany. 
That  point,  however,  did  not  arise  in  either  of  the  cases,  as  no 
tender  or  attempt  to  tender  was  shown  in  either.    It  was  argued 
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that  these  cases  were  distinguishable  firom  the  one  at  bar  upoA 
the  ground  that  they  fixed  a  place  of  payment,  Albany,  and  thnt 
the  lessor's  election  was  therefore  less  necessary  than  an  electicai 
in  the  case  at  bar.  I  think  there  is  nothing  in  this  distinctioD. 
Albany  merely  fixes  the  territorial  limits  within  which  ihe 
lessor  might  designate  the  place  of  delivery,  but  within  thecitj 
his  power  of  designation  was  uncontrolled.  In  the  case  at  bax 
it  appears  from  the  lease,  that  lot  No.  8  is  in  the  oounl^  of 
Columbia,  and  then  the  rent  is  delivepkble  within  that  oonnty, 
either  at  the  North  river  or  within  lot  No.  3.  The,  place  for 
actual  delivery  is  no  more  uncertain  in  the  one  case  than  in  the 
other. 

I  am  inclined  to  the  opinion  that  if  the  landlord  fidls  to  design 
nate  a  place  for  the  payment  of  the  rent,  the  tenant  may  pay  or 
tender  it  at  either  place  mentioned  for  that  purpose  in  the  lease, 
but  that  question  cannot  be  disposed  of  in  this  case,  where  no 
tender  of  any  sort  was  attempted.  Entertaining  the  foregoing 
views,  I  am  of  opinion  that  there  was  no  errot  in  the  refusal  to 
nonsuit  the  plaintiff. 

The  defendant's  first  request  was  properly  refused,  because 
it  assumed  that  it  was  proved  that  the  defendant  had  requested 
the  plaintiff  to  name  a  place  where  he  should  pay  the  rent,  and 
that  the  plaintiff  had  refused  to  do  so.  This  was  upon  the  evi- 
dence at  most  a  question  of  fact  for  the  jury,  the  witness  who 
proved  the  conversation  being  unable  to  say  whether  the  convert 
sation  related  to  this  farm  or  to  another,  and  the  defenduit  hav* 
ing  on  that  question  the  burthen  of  proof  upon  him. 

The  second  request  is  liable  to  the  same  objection ;  it  assumed 
a  proposition  of  fact  to  be  proved,  as  to  which  at  most  the  defend^ 
ant  had  a  right  to  ask  to  go  to  the  jury. 

The  direction  as  to  interest  was  right  according  to  Van  Re9U- 
$elaer  v.  Jewetty  (2  Coma.  135.) 

The  observations  already  made  as  to  the  motion  fi>r  a  nonsuiti 
dispose  of  all  the  points  which  can  arise  upon  thci  exception  to 
the  judge's  direction  to  the  jury  to  find  a  verdict  for  $441^46^ 
«Mept  upon  the  ground  that  there  wa«  a  qmestaeii  of  fiMt  far 
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tke  jury  to  pass  upon  as  to  whether  the  plaintiff  had  waired  the 
perfiomiaiice  of  the  serricea.  It  does  not  appear  that  any  sach 
(pMStiOD  was  made  at  the  trial.  The  defense  seems  to  have 
been  rested  upon  p<unts  of  law.  If  the  defendant  desired  to  go 
to  the  jury,  he  should  have  called  the  judge^i  attention  to  it  al 
tie  trial 

SxLOEHy  J.  The  question  raised  in  this  case  in  regard  to 
tie  allowance  of  interest  upon  the  rent,  must  be  considered  as 
flonchisiTely  settled  by  the  cases  of  Lush  r.  Druaej  (4  WetuL 
813,)  Van  Rensselaer  v.  Jones,  (2  Bcarh.  8.  C.  R.  64S,)  and 
FiDi  Renssdaer  t.  Jewettj  (  2  Corns.  186.) 

It  is  insisted  on  the  part  of  the  appellant,  that  there  were 
tve  ^estions  of  fiict  which  ought  to  hare  been  subnutted  to 
^  jury,  viz :  1.  Whether  the  plaintiff  had  waired  theserrices 
reserved  by  the  lease ;  and  2.  Whether  the  defendant  h%l  re- 
qiested  the  plaintiff  to  designate  a  place  for  the  payment  of  the 
lent,  and  had  offered  to  pay  the  same  upon  a  place  being  ap- 
pointed. 

With  respect  to  the  first  of  these  questions,  it  wUl  be  seen, 
&st  it  was  rendered  immaterial,  by  the  deduction  from  the 
moDnt  of  the  plaintiff's  clsim^  of  all  that  was  included  for  non- 
perfonnanee  of  services,  subsequent  to  the  supposed  waiver. 
Hus  was  giving  to  the  defendant  the  full  benefit  rf  all  he  could 
claim  firom  the  waiver,  if  firand  by  the  jury.  There  could  there- 
fare  be  no  necessity  for  submitting  this  question.  In  regard  to 
the  second  question,  it  is  plain  that  it  was  wholly  immaterial  con- 
adered  by  itself  whether  the  defendant  had  requested  the 
plaintiff  to  appoint  a  place  ef  payment  or  not,  or  whether  the 
litter  had  declined  or  not ;  this  eoold  only  be  material  in  con- 
nection with  other  fS^ts  ef  which  there  was  no  proof.  Because, 
if  the  designation  of  a  place  ef  payment  by  the  landlord,  waa 
a  condition  precedent  to  the  obligation  to  pay  the  rent^  as 
daimed  by  the  defendant,  then,  as  no  mxek  designatien  wae 
psoved,  the  pfanaliff  should  have  been  noBMited,  without  re* 
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gard  to  the  question  whether  he  was  called  upon  to  appoint  a 
place  or  not.  If,  on  the  other  hand,  the  judge  was  right  in  hold- 
ing this  not  to  be  a  condition  precedent,  then  the  defendant  was 
not  absolved  from  his  obligation  to  pay,  by  the  omission  or  refu- 
sal of  the  plaintiff  to  appoint  a  place.  Evidence  of  such  a  refu- 
sal might  in  one  view  of  the  case  be  material,  in  connection  with 
proof  of  a  tender  of  the  rent  at  some  place  not  appointed ;  but  in 
no  other  respect  could  it  be  of  any  importance ;  and  as  no  such 
proof  was  offered,  the  judge  was  right  in  disregarding  the  ques- 
tion. It  could  not  have  affected  the  result  if  expressly  found 
by  the  jury. 

The  case  is  reduced  therefore  to  the  single  question,  whether 
the  obligation  of  the  defendant  to  pay  the  rent  reserved  by  the 
lease,  was  dependent  upon  the  prior  designation  of  a  place  of 
payment,  by  the  plaintiff. 

ThQ  clause  in  the  lease  upon  which  this  question  arises,  is  as 
follows :  ^'  Yielding  and  paying  therefor,  unto  the  said  party  of 
the  first  part,  his  heirs,  executors,  administrators  or  assigns, 
yearly  and  every  year  on  every  first  day  of  January,  during  the 
term  hereby  demised,  ai  the  North  river,  within  the  county  of 
Uolumbia,  or  within  the  said  lot  No.  8,  c^  the  party  of  the 
first  part  shall  from  time  to  time  direct,  the  rent  of  twenty- 
five  bushels  of  good,  clean,  merchantable  winter  wheat,  of  the 
first  quality,  four  hens  and  two  days'  riding."  This  clause  is 
followed  by  a  covenant  to  ''pay,  fulfill,  accomplish  and  per- 
fi>rm,  the  rents  and  services  before  reserved." 

When  and  where  was  the  rent  upon  this  lease  to  be  paid  ?  It 
will  be  found  on  looking  into  this  subject  that  the  law  is  particu- 
larly careful  not  to  permit  any  omission  or  uncertainty  in  regard 
to  the  mere  place  of  payment,  to  interpose  any  obstacle  in  the 
way  of  the  due  performance  of  the  contract.  It  &vors  the 
punctual  and  prompt  discharge  of  all  obligations,  and  hence 
adopts  such  rules  as  will  facilitate  that  object.  In  all  cases, 
therefore,  where  the  parties  have  failed  expressly  to  stipulate 
as  to  the  place  of  payment,  the  law  either  definitely  fixes  the 
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place,  or  affords  the  means  by  ^hich  the  obligor,  by  a  proper 
obserf  ance  of  its  rules,  may  ascertain  and  fix  it.  So  oniyersally 
trne  is  this,  that  it  may  be  safely  assumed,  that  there  are  few 
cases  if  any,  in  which  an  obligation  to  pay,  either  in  money,  in 
goods  or  in  services,  is  by  its  terms  to  be  met  upon  a  particular 
day,  where  the  obligor  may  not,  if  he  act  with  a  due  regard  to 
tie  rules  of  law,  discharge  himself  of  the  obligation  on  that 
day.  It  would  be  a  great  hardship  were  it  otherwise,  and  were 
&e  debtor  compelled  to  rest  under  the  obligation,  although  ready 
and  willing  to  pay. 

In  this  case  the  obligation  assumed  is,  to  pay  the  rent  upon 
"  every  first  day  of  January  during  the  term,^  and  the  land- 
lord has  a  right  to  designate  the  place  of  payment.  But  sup- 
pose he  omits  to  do  this,  on  or  prior  to  the  day  fixed,  what  then 
is  to  follow?  The  consequences  of  holding  that  the  designation 
of  the  place  is  a  condition  precedent,  and  that  the  rent  cannot 
be  paid  until  that  is  done,  must,  I  think  be,  that  unless  the 
lessor  appoints  the  place  on  or  before  the  day,  the  rent  is  for- 
ever gone.  Because  otherwise,  it  would  be  in  the  power  of  the 
landlord  to  change  the  contract.  By  the  agreement  of  the 
parties  the  rent  is  payable  on  a  certain  day ;  but  if  the  lessor 
may  omit  to  appoint  the  place  of  payment  in  time  for  that  day, 
and  afterwards  designate  it,  he  may  make  the  rent  payable 
irlieneTer  he  chooses.  This  would  be  entirely  repugnant  to  the 
settled  rules  in  regard  to  contracts. 

It  is  at  least  clear  that  the  appellant,  to  sustain  his  defense, 
must  maintain  one  of  two  propositions,  viz :  that  the  omission  of 
the  landlord,  or  at  all  events  his  refusal  when  called  upon,  to 
appoint  a  place  of  payment,  worked  a  forfeiture  of  the' rent ;  or, 
that  the  tenant  might  be  subjected  to  the  accumulation  of  the 
rent  from  year  to  year,  without  the  power  of  discharging  it. 

But  the  law  in  my  judgment  would  not  tolerate  the  doctrine, 
either  that  the  rent,  for  which  the  tenant  is  presumed  to  have 
received  a  full  equivalent,  is  absolutely  discharged  and  lost  by 
the  omission  or  refusal  of  the  landlord  to  appoint  a  place  to 
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receiye  it,  or  that  the  tenant  who  has  fixed  a  day  certain  for 
the  payment,  may  be  kept  at  bay  and  forced  to  wait,  until  the 
lessor  chooses  to  make  such  appointment.  All  the  analogies 
of  the  law  are  against  this  assumption.  For  instance :  in  case 
of  a  note  or  obligation  payable  in  ponderous  articles,  such 
as  lumber  or  iron;  the  creditor  has  a  right  to  point  out 
the  place  of  delivery,  and  it  is  the  duty  of  the  debtor  to  call 
upon  him  to  do  so;  but  if  he  omit  or  refuse  to  name  a 
place,  the  debtor  is  not  thereby  discharged,  but  must  still  pay. 
It  is  not,  howeyer,  very  definitely  settled,  what  course  the 
debtor  is  to  take  under  such  circumstances.  Ghipman,  in  his 
essay  on  contracts,  after  remarking,  that  the  books,  on  account 
of  the  infirequency  of  such  cases,  afibrd  no  certain  guide  as  to 
what  is  to  be  done,  says,  '^  Yet  when  such  a  case  does  arise,  it 
must  be  a  repro<ich  upon  the  law,  if  it  do  not  point  out  the 
duty  of  the  debtor,  (md  enable  him  to  do,  that  which  will 
legally  discharge  him  from  the  contract."  {Chipman  on  Cent. 
26.    See  also  Bams  v.  Graham,  4  Cowen,  452.) 

So  it  may  be  said  in  this  case,  with  even  greater  force,  on 
account  of  the  steady  accumulation  of  the  indebtedness,  that  it 
would  be  a  "reproach  upon  the  law"  if  it  did  not  afford  some 
means  by  which  the  tenant  could  relieve  himself  of  the  obliga- 
tion. But  I  apprehend  that  no  such  reproach  need  rest  upon 
our  judicial  system,  as  the  whole  difficulty  consists  in  the  want 
of  a  certain  and  fixed  place  of  payment ;  and  that  is  a  difficult 
which  the  law  will  be  found  in  all  cases  to  remove,  by  appoint- 
ing a  phice  for  the  parties,  where  they  have  omitted  to  do  it 
for  themselves. 

I^  then^  we  adopt  the  dictates  of  reason  and  justice,  or  the 
rules  of  law  in  analogous  cases,  we  must  conclude,  that  when 
the  time  arrived  for  the  payment  of  the  rent  upon  this  lease,  if 
the  landlord  fieuled  to  point  out  the  place  of  payment,  there  was 
still  some  mode  in  which  the  tenant  could  legally  perform  his 
covenant.    What  then  was  that  mode  ? 

The  question  is,  I  think,  sufficiently  answered  by  the  estab- 
liflhed  rules  on  the  subject.    There  is  much  less  difficulty  in 
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such  a  case  when  the  debt  to  be  paid  consiflts  of  rent,  than  when 
it  arises  upon  an  obligation  at  large ;  becanse  in  the  latter  caae, 
the  place  of  payment  when  not  fixed  by  the  terms  of  the  con- 
tract)  depends  npon  a  variety  of  circumstances,  all  of  which  are 
to  be  considered :  whereas  rent  is  a  mere  product  or  issue  of 
lands,  and  on  account  of  this  connection,  the  law  uniformly  holds, 
Aat  whefa  no  other  place  is  fixed  for  the  payment  of  rent,  it  is 
payable  npon  the  land  out  of  which  it  issues.  ( Walter  y.  Dewey^ 
16  John.  222 ;  HutUer  y.  Le  Contej  6  Cawen,  728.) 

I  see  no  difficulty  therefore  in  coming  to  the  conclusion,  that 
ike  rent  in  this  case,  until  some  other  place  was  designated, 
was  payable  npon  the  demised  premises ;  and  if  so,  it  can  need 
neither  argument  or  authority  to  prove,  that  it  was  the  duty  of 
the  tenant  to  pay  or  tender  the  rent  upon  the  land,  and  that  he 
would  be  in  de&ult  if  he  omitted  to  perform  this  duty.  This 
must  of  course  follow,  because  the  only  obstacle  to  the  payment 
of  the  rent  being  removed  by  the  act  of  the  law  in  fixing  the 
place,  the  tenant  is  left  without  excuse  for  not  complying  with 
his  covenant.  It  is  the  same  in  all  respects  as  if  the  place  was 
fixed  by  tiie  contract,  or  by  the  act  of  the  parties. 

But  we  are  not  driven  to  rest  our  conclusion  upon  this 
deduction  firom  general  principles  alone.  It  is  amply  sus- 
tained, I  think,  by  direct  authority.  In  the  case  of  Remr 
sen  V.  Cfonklin,  (18  John.  447,)  the  reservation  of  rent  in 
the  lease  was  as  follows :  "  Yielding  and  payings  See.  yearly, 
and  every  year,  (after  four  years  from  the  1st  of  August, 
1794^)  upon  the  first  day  of  February  in  every  year,  at  such 
place  in  the  city  of  Albany  as  the  said  parties  of  the  first 
part,  their  heirs  or  assigns  shall  for  that  purpose,  firom  time 
to  time  appoint,  the  yearly  rent  of  ninety-two  bushels,  and  four- 
fifths  of  a  bushel  of  good  merchantable  winter  wheat."  The 
land  leased  was  in  Oneida  county.  The  rent  was  suffered  to 
remain  in  arrear  for  a  number  of  years,  and  the  executors  of  the 
lessor  brought  covenant  against  the  assignee  of  the  lessee. 
The  defendant  pleaded  in  bar  that  the  plaintiff  had  not  appointed 
»  place  in  the  city  of  Albany  for  the  payment  of  the  rent ;  and 
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to  this  the  plaintiff  demurred.  The  court  sustained  the  demurrer, 
and  Spencer,  Gh.  J.  after  remarking  that  it  became  the  duty  of 
the  landlord,  if  he  would  have  the  rent  paid  in  Albany,  to  appoint 
a  place^and  give  notice  to  the  defendant,  adds,  "and  in  case  this 
appointment  was  not  made  and  notice  given,  the  consequence 
would  be  that  the  defendant  would  be  absolved  from  delivering 
the  wheat  in  Albany,  but  still  he  would  be  bound  to  deliver  ii 
am  the  land^  for  rent  issuing  out  of  land,  when  no  place  is 
appointed,  is  payable  on  the  land,  (1  List.  210,  211 ;  Bac,  Abr. 
Tender  J  C.)  and  hence  it  became  necessary  for  the  defendant  to 
plead  a  tender,  or  a  readiness  to  deliver  the  wheat  upon  the  land." 
It  is  true  that  this  case,  so  far  as  it  holds  that  the  rent  under 
the  covenant  in  that  lease,  in  default  of  the  landlord  to  appoint  a 
place  of  payment,  was  payable  upon  the  land,  was  overruled  in 
the  subsequent  case  of  Lush  v.  Druse,  (4  Weud,  313,)  which 
was  an  action  of  covenant  upon  a  similar  lease.  It  was  there 
held  that  the  parties  having  designated  a  place  of  payment  at  a 
distance  of  fifty  miles  from  the  land :  to  wit,  the  city  of  Albany, 
the  rent  could  not  in  any  event  be  payable  upon  the  land,  but 
must  be  paid  somewhere  in  Albany.  But  it  was  also  held,  that 
the  tenant  was  bound  to  seek  the  obligee  to  ascertain  where 
he  would  receive  the  rent,  and  that  if  the  landlord  could  not  be 
fcfond  and  no  place  was  appointed,  that  the  tenant  might  pay  at 
any  suitable  place  in  the  city  of  Albany ;  and  it  was  assumed 
that  he  must  pay  or  make  a  tender  of  the  rent  at  some  pkce. 
Now  it  is  plain,  that  the  ground  upon  which  the  court  in 
Lush  V.  Druse,  departed  from  the  decision  in  Remsen  v.  Conkr 
lin^  viz :  that  the  parties  had,  by  the  terms  of  thei^  agreement 
manifested  a  clear  intent,  that  the  rent  should  be  paid  at  ^ 
distance  from  the  land,  does  not  apply  to  the  piesenii  case ; 
because  one  branch  of  the  alternative  provision,  as  to  the  place 
of  payment  in  this  case  is,  that  the  rent  is  to  be  paid  within  lot 
Ko.  three,  in  the  manor  of  Livingston,  which  lot  embraced  the 
demised  premises.  It  cannot  be  said  therefore  in  thi^  case,  that 
the  parties  have  agreed  that  the  rent  shall  at  all  events  be  pay- 
able off  the  land.    The  case  is  therefore  even  stroogec  iu  f^wouf 
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of  the  land  itself  as  the  place  of  payment,  than  if  no  place 
whateyer  had  been  named.  Hence  I  am  inclined  to  think 
that  under  the  cotenant  in  this  case,  it  should  be  held  as  it 
iras,  and  but  for  the  peculiar  terms  of  the  covenant,  would  have 
been  correctly  held  in  Remsen  y.  ConkHn,  that  the  lessee  had 
a  right,  if  he  received  no  notice  of  any  other  place,  to  tender 
the  rent  npon  the  land,  without  even  calling  upon  the  lessor 
to  make  an  appointment. 

Bat  if  it  be  held  as  was  held  in  Lush  v.  Druse,  {suprc^)  that 
tiie  tenant  was  bound  to  seek  the  landlord  for  the  purpose  of 
ascertaining  where  he  wished  the  rent  to  be  paid,  it  would  not 
affect  the  result  in  this  case.  Because  whether  the  landlord 
omitted,  without  being  called  upon,  or  refused  when  called  upout 
to  designate  any  place,  it  was  equally  the  right  and  the  duty  of 
the  tenant,  as  clearly  appears  from  the  cases  cited,  to  pay  or 
tender  the  rent  at  such  place  as  the  law  would  designate ;  which 
in  this  case,  would  no  doubt  be  upon  the  demised  premises. 

In  any  view  of  the  case,  therefore,  the  defendant  was  in 
de&nlt,  and  the  ruling  of  the  judge  at  the  circuit  was  in  all 
Rspects  correct    The  judgment  should  be  affimied* 

Judgment  aflirmed. 
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The  People,  ex  rd.  Fulton  and  others,  cLgainst  Fulton  and 

others. 

The  titie  to  properly  acquired  by  a  rellgioTiB  society  incorporated  xudor  the  geo- 

eral  statate  vests  in  the  corporation. 
While  its  reel  estate  is  under  the  control  of  the  trustees,  the  legal  posMMion  is  io 

the  ooiporate  body.        ^ 
Ptooeedings  under  the  statate  for  a  forcible  entry  anddetiunerof  a  church  owned 

l^  snch  sodefy  should  be  in  the  name  of  the  corporation.    Snch  proceedlnga 

cannot  be  sustained  in  the  individoal  names  of  the  tmstees. 

Appeal  from  a  judgment  of  the  supreme  court  sitting  in  the 
ooanty  of  Monroe. 

E.  Fulton  and  the  other  relators,  in  February,  1847,  made  a 
oomphdnt  before  the  first  judge  of  the  county  courts,  against 
William  B.  Fulton  and  eleven  other  persons,  under  the  provis- 
ions of  the  revised  statutes  relating  to  forcible  entries  and 
detainers.  (2  R.  S.  505.)  The  complaint  stated  that  W.  B. 
Fulton  and  the  others,  on  the  5th  day  of  the  same  month,  at,  6cc. 
made  a  forcible  entry  into  the  land  and  tenements  of  the  com* 
plainants,  '^  which  they  hold  as  trustees  of  the  first  congrega- 
tional society  of  the  towns  of  Parma  and  Greece,  to  wit,  the 
church  or  meeting  house  and  the  appurtenances,  about  half  an 
acre  of  land  f  that  they  forcibly  expelled  the  complainants  from 
said  church  or  meeting  house  and  appurtenances  ^  which  the  j 
held  quietly  as  the  trustees  of  said  religious  society ;"  and  that 
said  W.  B.  Fulton  and  the  others  still  held  and  detained  the 
premises  from  the  complainants. 

The  judge  issued  a  precept  for  a  jury,  and  directed  notice  to 
be  given  to  the  defendants  according  to  the  statute.  An  inqui- 
sition was  made,  by  which  it  was  found  that  the  complainants 
were  in  the  possession  of  the  meeting  house  as  trustees  of  the 
religious  corporation  until  the  defendants  forcibly  and  with  a 
strong  hand  entered  and  expelled  them ;  and  that  they  still 
keep  them  out 

^Hie  defendants  sued  out  a  certiorari^  and  the  proceeding* 
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being  retained  to  the  Bupreme  court,  the j  Beverally  trarenied 
&e  mqnisition.  The  canse  was  twice  tried,  the  second  trial  be- 
ing had  before  the  Hon.  Henry  W.  Taylor,  in  May,  1851.  Upon 
this  trial  the  plaintiffs  offered  to  prove  that  the  complainants, 
the  relators,  were  five  of  the  six  trustees  of  the  First  Gongrega- 
tumal  Society  of  Greece  and  Parma,  a  religious  society  duly  in- 
earporated  in  1824,  under  the  statute  providing  for  the  incorpo- 
ration of  religious  societies;  that  at  the  time  of  the  entry  by 
the  defendants,  the  complainants  as  trustees  of  the  society,  were 
lightfully  in  the  possession  of  the  meeting  house  as  fully  and 
effectually  as  by  the  statute,  trustees  of  religious  societies  could 
have  the  possession  of  the  temporalities  of  a  church ;  that  the 
defendants  forcibly  entered  the  meeting  house  and  ejected  the 
oomplainants  therefrom,  and  held  and  still  continued  to  hold 
them  out,  though  they  had  demanded  the  possession  to  be 
restored  to  them  as  such  trustees ;  and  that  the  other  trustee 
was  one  of  the  disseizors. 

The  counsel  for  the  defendants  objected  to  the  evidence  thus 
offered,  on  the  ground  that  proceedings  of  this  character  could 
only  be  instituted  by  the  corporation,  and  that  the  trustees  could 
not  proceed  in  their  own  names :  but  if  it  could  be  done  under 
iny  drcumstances,  it  could  only  be  done  by  or  in  the  name  of 
all  the  trustees,  and  not  in  the  names  of  five  out  of  six  of  them. 
The  judge  sustained  the  objection  and  nonsuited  the  plaintiffs ; 
whereupon  judgment  was  given  against  the  relators  for  the  costs, 
which  was  affirmed  at  a  general  term.  An  appeal  was  taken  to 
tbis  court 

O.  Hastings,  for  the  appellants. 

H.  R,  SeUetii  for  the  respondents. 

Denio,  J.  The  court  below  was  clearly  right  in  the  judgment 
it  came  to  in  this  case.  Incorporated  religious  societies  are 
aggregate  corporations,  and  whatever  property  they  acquire^ 
whether  it  be  real  or  personal,  is  vested  in  interest  in  the  body 
corporate ;  and  while  the  officers  have  it  under  their  control  or 
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dominion,  whatever  possession  they  have  is  the  possession  of  the 
artificial  person  whose  agents  they  are.  Although  called  trus- 
teesj  they  do  not  hold  the  property  in  trust  for  the  corporation  or 
the  religious  society.  The  name  is  simply  the  title  of  their  office ; 
and  their  position  respecting  the  corporate  property  would  be 
the  same  if  they  were  denominated  directors,  or  managers.  Their 
right  to  intermeddle  is  an  authority,  and  not  an  estate  or  title. 
They  have  no  other  possession  than  the  directors  of  a  bank  have 
of  the  banking  house.  This  would  be  so  upon  general  principles 
relating  to  the  legal  nature  of  corporations,  apart  from  the  particu- 
lar language  of  the  act  concerning  religious  corporations.  By 
the  4th  section  of  that  act,  however,  the  trustees  are  in  terms 
aUtUorized  by  their  corporate  name  and  title^  ^^to  hold  and 
enjoy,"  among  other  things,  all  churches  and  meeting  hotiseiG^ 
and  all  estates,  belonging  to  the  society,  as  well  as  to  sue  and 
be  sued.    (3  R.  S.  208,  §  4,  2d  ed,) 

It  is  the  person  who  has  the  legal  right  to  the  possession  who 
is  to  institute  the  proceedings  in  the  case  of  a  forcible  entry  and 
detainer.  If  such  person  has  an  estate  of  freehold  or  for  a  term 
of  years,  that  is  to  be  stated  in  the  complaint :  if  any  other  right 
of  possession,  that  is  to  bo  stated.  (2  R.  S.  508,  §  3.)  If  the 
complainants  prevail  upon  the  trial  >of  the  traverse,  a  precept  is 
to  issue  to  the  sheriff  commanding  him  to  cause  them  to  be  re- 
stored and  put  into  full  possession  of  the  premises,  according  as 
they  were  seised  or  possessed  thereof  before  such  entry.  {Id.  §  18.) 
These  provisions  are  clearly  inapplicable  to  the  servants  or  agents 
of  the  owner  of  real  estate,  and  to  the  officers  and  agents  of  a  cor- 
poration where  it  is  the  proprietor.  Although  the  proceeding 
is  not  a  regular  action,  but  partakes  rather  of  the  nature  of  crim- 
inal proceedings,  it  is  still  to  be  prosecuted  by  and  in  th«  name 
of  the  party  whose  legal  right  of  possession  has  been  invaded, 
and  not  by  the  individuals  who  may  have  been  charged  with  author- 
ities or  duties  respecting  it.    The  judgment  must  be  affirmed. 

AlleN|  J.  also  delivered  an  opinion  for  affirmance. 

Judgment  affirmed. 
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Beers  against  Reynolds  ic  Maoinnis. 

laiimitedpaitDenhlp  is  djaolved  1^  the  Agreemffii  of  (be  pirtloi  bfl*i» 
the  period  fixed  for  its  tennination  by  the  original  certificate,  it  cootinnes  u  to 
penoQs  crediting  the  firm  withoat  actual  notice  of  (inch  dissolution,  until  the 
notice  reqaired  by  the  statute  has  been  filed,  recorded,  and  published /or /our 
iMdb  aa  therein  prescribed. 

If  any  alteiatloii  be  made  in  the  capital  or  shaiea  and  the  partnership  be  in  any 
BHumer  thereailer  earned  on,  befixe  the  publication  of  the  noUce  is  comptoted. 
(be  special  partner  becomea  liable  as  a  general  partzier. 

Accordingly  wheie  parties  to  a  limited  partnership  agreed  to  dissolve  it  and  caua«| 
notice  of  such  dissolution  to  be  filed  and  recorded,  and  commenced  its  publication, 
and  the  special  partner  at  the  same  time  sold  his  interest  in  the  oopartnersh^ 
elfects  to  the  general  partner,  who  secured  the  price  by  a  mortgage  on  the 
eflbeta  and  other  property  and  a  Judgment,  and  continued  the  same  kind  of 
basinesa,  and  aiterwards  and  befbre  the  publication  of  the  notice  was  completed, 
pnrchased  goods  of  the  plaintifTwho  had  no  actual  notice  of  the  dissolution ; 
Bdd  that  the  special  partner  was  liable  to  the  plaintiff  as  a  general  partner, 
without  reference  to  the  intent  with  which  the  dissolution  took  place  and  tha 
mortgage  aod  judgment  were  taken. 

This  was  an  action  brought  to  recover  of  the  defendants, 
Haginnis  &  Reynolds,  the  amonnt  of  a  bill  of  goods  sold  by  the 
firm  of  James  H.  Beers  &,  Son,  composed  of  the  plaintiff  and 
George  W.  Beers,  on  the  23d  of  April,  1848,  and  delivered  to 
Haginnis. 

The  defendant  Reynolds  appeared  and  answered,  a^d  the 
cause  was  tried  at  the  Niagara  circuit  before  Justice  Mullett. 

On  the  trial  it  was  proved  that  on  the  16th  day  of  July, 
1847,  the  defendants  formed  a  limited  partnership  ptqrsnant  to 
the  statute,  to  carry  on  the  tailoring  business  at  Lockport  in  the 
Qounty  of  Niagara  during  two  years  from  its  commencement,  un- 
der the  name  of  James  Maginnis.  Maginnis  was  the  general,  and 
Beynolds  the  special  partner,  and  the  latter  contributed  $1000 
towards  the  capital  of  the  business.  Prior  to  the  attempted  dis- 
Kdntion,  James  H.  Beers  6c  Son,  who  did  business  in  New-York, 

Ker.— Vol.  I.        18 
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dealt  with  the  firm.  Oja  the  17th  of  April,  1848,  the  defendants 
agreed  upon  a  dissolution  of  the  copartnership,  and  on  that  day 
they  signed  and  acknowledged  a  notice  of  di88olation,'and  caused 
the  same  to  be  filed  and  recorded  in  the  ofSce  of  the  clerk  of  the 
county  of  Niagara,  where  the  original  certificate  was  recorded, 
and  immediately  thereafter  commenced  the  publication  of  such 
notice  in  a  newspaper  printed  in  Niagara  ^SjlK^tJ;^  and  in  the 
state  paper,  pursuant  to  section]^ of  the  statute  "Of  limited 
partnerships,"  and  such  notice  was  published  once  in  each  of 
said  papers  before  the  28d  of  April.  At  the  tisei  of  the  agree- 
ment to  dissolye,  and  on  said  17tS  of  April,  Reynolds  sold  his 
interest  in  the  copartnership  to  Maginnis  for  the  sum  of  $1500, 
and  to  secure  the  payment  thereof  the  latter  executed  to  Rey- 
nolds a  chattel  mortgage  on  the  personal  property  which  had 
belonged  to  the  firm,  and  other  property  owned  by  him  individ- 
ually, and  also  executed  to  him  a  bond  conditioned  for  the  pay- 
ment of  $1500  with  interest,  on  demand,  with  a  warrant  of  attor- 
ney, upon  which  judgment  was  entered  the  same  day.  On  the 
20th  of  October,  1848,  an  execution  was  issued  upon  this  judg- 
ment to  the  sheriff  of  Niagara  county,  against  Maginnis,  upon 
which  $14  were  made,  and  as  to  the  residue  the  sheriff  returned 
nuUa  bona.  That  on  the  23d  of  April,  1848,  Maginnis  pur- 
chased of  Beers  &  Son  in  New- York  a  bill  of  goods  suitable 
for  the  tailoring  business,  to  the  amount  of  $688,12 ;  that  the 
firm  of  Beers  ic  Son  was  since  dissolved,  and  George  W.  Beers 
had  assigned  his  interest  in  this  account  to  the  plaintiff. 

It  was  proved  that  on  the  said  17th  of  April  Reynolds  wrote 
a  letter  to  James  H.  Beers,  notifying  him  that  the  limited  part- 
nership was  that  day  dissolved ;  that  it  was  addressed  to  Beers 
at  New- York,  and  deposited  on  the  day  it  was  written  in  the 
post  oflSce  at  Lockport.  Evidence  was  given  on  the  part  of  the 
plaintiff  tending  to  prove  that  this  letter  was  not  received  by  the 
firm  of  James  H.  Beers  &  Son  until  a  day  or  two  after  Ma- 
ginnis had  purchased  and  taken  away  the  bill  of  goods,  and  that 
they  had  no  notice  of  the  dissolution  until  the  receipt  of  thia 
letter.    It  was  proved  that  in  September,  1848,  the  account  in 
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auit  ma  presented  for  payment  to  Maginnis,  and  he  admitted 
the  amoant  was  correct. 

The  justice  before  whom  the  cause  was  tried  charged  the  jorji 
among  other  things,  that  the  transaction  of  the  17th  of  Aprili 
betveen  the  defendants,  consisting  of  the  sale  by  Reynolds  to 
Haginnis  of  his  interest  in  the  copartnership  property  and  the 
giying  by  the  latter  of  the  mortgage  and  judgment,  was  a  yiola- 
tiffli  of  the  statute  in  relation  to  limited  partnerships,  and  made 
Reynolds  liable  as  a  general  partner  as  to  all  the  creditors 
oE  the  firm  at  the  time,  and  all  persons  who  became  creditors 
of  the  firm  afterwards  without  notice  of  the  dissolution,  trr6»- 
pedive  of  the  intent  with  which  the  dissdution  took  pUue  and 
the  Tnortgctge  and  judgment  were  taken.  To  this  the  counsel 
finr  Reynolds  excepted. 

He  also  charged  the  jury  that  if  the  plaintiff  at  the  time  he 
sold  the  bm  of  goods  in  suit,  had  actual  notice  of  the  dissolution 
of  the  limited  partnership,  he  could  not  recover  against  Reynolds. 
That  if  the  plaintiff  was  entitled  to  recover,  interest  should  be 
allowed  on  the  amount  of  the  account  from  the  time  it  was  pre- 
sented to  Maginnis.  To  this  last  the  counsel  for  the  defendant 
Reynolds  excepted. 

The  jury  rendered  a  verdict  in  fiivor  of  the  plaintiff  against 
both  defendants  for  $837,10,  being  the  amount  of  the  account 
and  interest  from  the  time  it  was  presented  to  Maginnis«  The 
defendant  Reynolds  having  made  a  bill  of  exceptions,  appealed 
to  the  supreme  court  sitting  at  general  term  in  the  eighth  dis- 
trict, where  the  judgment  was  affirmed.  He  appealed  to  this 
court. 

F.  L.  Bcweuj  for  appellant 

N.  Dane  EUingood^  for  respondent 

Gardiner,  Gh.  J.  delivered  the  opinion  of  the  court 
According  to  the  original  certificate  acknowledged  by  Rey- 
nolds and  Maginnis,  the  limited  partnership  between  them  was 
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Ito  oontmue  for  two  years.  The  24tli  section  of  the  statute 
(1  jR.  S.  767,)  expressly  provides,  that  no  dissolution  by  ad 
of  the  parties  shall  take  place,,  preyious  to  the  time  spebified 
iii  the  certificate,  until  a  notice  shall  be  filed,  recorded  and 
published  in  the  manner  therein  prescribed.  The  demand 
in  controversy  was  contracted  within  the  two  years,  in  the  firm 
name,  and  as  the  jury  have  found,  without  any  knowledge 
express  or  implied,  on  the  part  of  the  plaintiff,  that  a  disso- 
lution was  contemplated  by  the  copartners,  previous  to  tho 
time  for  that  purpose  fixed  in  their  certificate.  It  appean 
by  the  bill  of  exceptions,  that  the  firm  had  been  a  customer 
of  the  plaintiff,  and  was  indebted  to  him  at  the  time  of  tho 
attempted  dissolution.  Under  these  circumstances  it  is  obvi- 
ous, that  the  partnership  would  continue  as  to  the  plaintifi^ 
until  actual  notice  of  a  dissolution,  or  a  constructive  liotice  of 
the  same  fiu^t,  given  for  the  time,  and  in  the  manner  prescribed 
by  the  statute. 

That  Reynolds  was  liable  to  the  plaintiff,  therefore,  as  a 
>  special  partner,  there  can  be  no  doubt.  The  more  important 
question  is,  is  he  or  can  he  be  made  responsible  as  a  general 
partner? 

It  appeared  upon  the  trial,  that  at  the  time  of  the  attempted 
dissolution,  and  as  part  of  the  arrangement  then  made,  Reynolds 
disposed  of  his  interest  in  the  concern  to  Maginnis,  the  general 
partner,  for  fifteen  hundred  dollars,  and  took  by  Way  of  security, 
a  chattel  mortgage  upon  the  copartnership  effects,  and  upon 
the  individual  property  of  the  vendee,  together  with  a  judgment 
for  the  same  demand ;  that  upon  this  judgment  an  execution 
was  issued,  upon  which  fourteen  dollars  was  made  by  the  sher- 
iff, who  in  October  following,  made  his  return  of  nulla  bona  as 
to  the  residue.  The  learned  judge  instructed  the  jury,  that 
this  transaction  made  Reynolds  liable  as  a  general  partner,  to  to 
existing  creditors  of  the  firm,  and  as  to  all  those  who  became 
creditors,  without  notice  of  the  dissolution,  without  reference  to 
die  intent  with  which  the  dissolution  took  place,  and  the  mort- 
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gage  and  jodgment  were  taken.  In  other  words,  as  I  under* 
stand  the  charge,  no  intent  to  defraud  creditors  was  essential  to 
ereate  this  liability.  I  think  that  this  instruction  was  justified 
bj  Ae  language  of  the  statute,  under  which  the  copartnership 
vas  fiirmed.  The  twelfth  section  of  the  act,  among  other  things 
{iiUTidee,  that  erery  aUeratimt  in  the  nature  of  the  business,  or 
in  the  capital^  or  shares  of  the  copartnership,  from  that  sped** 
fied  in  the  certificate,  shall  be  deemed  a  dissolution ;  and  that 
erery  such  partnership,  which  shall  in  any  manner  be  carried 
on,  after  any  such  alteration,  shall  be  deemed  a  general  partner- 
ihip. 

That  there  was  an  alteration  in  the  shares  of  the  copartner- 
ibip  is  manifest ;  since  the  whole  interest  of  Reynolds,  which 
included  his  contribution  to  the  capital,  was  by  this  transfer 
turned  into  a  debt  against  Maginnis,  and  secured  to  the  spedAl 
partner,  by  a  specific  lien  upon  the  firm  property,  to  the  ezclu* 
son  of  the  creditors  of  the  copartnership,  whether  existing  or 
mbseqnent.  The  partnership  was  subsequently,  within  the  mean- 
ing of  the  statute,  "  carried  on,'*  because  the  debt  in  controversy 
was  contracted  in  the  usual  course,  without  any  notice,  as  we 
hare  seen,  of  the  arrangement  between  the  co-partners,  or  of  a 
dissolution,  either  actual  or  constructive.  Under  the  circum- 
stances  disclosed  by  the  bill  of  exceptions,  we  are  of  opinion, 
that  the  plaintiff  had  an  election,  to  consider  the  arrangement 
between  the  defendants,  at  the  time  of  the  attempted  dissolution, 
as  merely  void,  and  enforce  his  demand  against  the  firm,  as  if  it 
bad  continued,  as  originally  organised ;  or,  to  treat  the  transac- 
tion  as  a  violation  of  the  twelfth  section  of  the  statute,  and  charge 
Bejnolds  as  a  general  partner ;  and  this,  irrespective  of  a  de- 
sign to  defraud  or  injure  the  creditors  of  the  firm.  The  act 
nakes  his  liability  to  depend  upon  the  carrying  on  of  the  co- 
partnership, tjkfter  Im  alteraticm  in  the  shares  of  the  partners  in 
the  capital,  as  a  matter  of  fact,  without  regard  to  the  motives 
which  led  to  the  arrangement. 

There  is  no  fiirce  in  the  exception  to  the  ruling  of  the  judge 
ipon  thequwtlon  of  Interest.    The  goods  were  all  pureha«ed 
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of  the  plamtiff  bj  Maginnis,  at  the  same  time  and  for  a  prioe 
fixed  b J  the  parties.  The  debt  was  therefore  liquidated,  whea 
eontracted.  No  precise  time  of  credit  was  given.  When,  there- 
fore, after  a  reasonable  time  had  elapsed,  and  the  account  waa 
presented,  and  impliedly  admitted,  the  defendants  were  in  de&ult 
for  witholding  payment,  and  interest  was  properly  chargeable 
firom  the  time  of  the  demand.  (2  Camstocky  185.) 
The  judgment  of  the  supreme  court  should  be  affirmed. 

Judgment  affirmed. 


The  Schenectady  and  Saratoga  Plank  Boad  Compa- 
ny against  Thatcher. 

It  1b  not  veqnirite  to  the  iiicorponti<mof  a  plank  road  company  under  the  general 
act,  that  the  whole  amount  of  the  capital  stock  should  be  snbecribed  befi>re  filing 
the  articles  of  association. 

It  is  sufficient  that  stock  to  the  amount  of  $600  for  every  mile  of  the  proposed 
road  is  in  good  ftith  subscribed  and  fire  per  cent  paid  thereon. 

The  directors  have  authority  to  require  payment  of  subscriptions  for  stock  belbie 
the  whole  capital  is  subscribed. 

A  subscriber  to  the  stock  in  a  proposed  oompenyi  who  is  present  at  the  first 
election  and  is  there  elected  a  director  and  acts  as  one  of  the  board,  will  not 
be  permitted  afterwards,  in  a  suit  against  him  by  the  company,  to  object  to 
the  validity  of  its  organization  on  the  ground  that  no  notice  of  such  electioa 
was  given,  and  that  some  of  the  subscribers  did  not  attend. 

A  person  is  Uable  to  the  company  for  the  amount  of  his  subscription,  altboiig)i 
after  calls  were  made,  and  before  tb^  were  payable,  he  assigned  his  stock  to 
a  respcmsible  party  and  had  it  transforred  to  andanaocount  opened  with  him  on 
the  books  of  the  company. 

The  cour^  win  not  reverse  %  Judgment  for  an  emneous  reteal  to  nonsuit  where 
the  defect  in  proof  is  supplied  during  the  triaL    Pmr  Johnson,  J. 

It  is  not  a  defense  to  a  subscriber  to  stock,  who  as  a  director  of  the  company, 
voted  for  the  resolution  requiring  payment  of  subscriptions  and  delivered  to 
other  subscribers  notices  thereof,  that  notice  of  the  required  payments  was  not 
given  to  him  pursuant  to  the  89th  section  of  the  act^ 

Whereavopipai^  waa  Incorporated  in  1848  under  the  ptankroad  act  of  184*4 
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and  the  defeDdanfc  then  subscribed  to  its  stock,  and  the  company,  by  rirtue  ot 
a  sabseqaent  act  of  the  legialatare,  without  his  consent  increased  its  c^)ital 
and  applied  its  fbnds  to  the  construction  of  a  branch  road,  not  authorized  by 
its  original  organization;  Held,  that  the  defendant  was  not  thereby  released 
from  his  subscription. 

Appeal  firom  a  judgment  of  the  supreme  court  sitting  in 
the  fimrth  district. 

The  action  was  brought  to  recover  a  baknce  due  on  a  subscrip- 
tioQ  by  the  defendant  for  one  hundred  shares  of  pbij^tiff 'a  capi- 
tal stock,  and  was  tried  at  the  Schenectady  circuit  before  Justice 
WiQard,  without  a  jury. 

The  plaintiff  proved  that  on  the  23d  of  Dec.  1848,  the  defend- 
ant with  others  subscribed  a  written  instrument  by  which  he 
agreed  to  take  and  pay  for  one  hundred  shares,  at  fifty  dollars 
each,  of  the  capital  stock  of  a  plank  road  company  to  be  incorpo- 
rated to  construct  a  plank  road  from  Schenectady  to  Saratoga 
Springs,  five  per  cent  thereof  being  paid  down  and  the  resi- 
due to  be  paid  when  called  for  by  the  directors  of  the  corporation 
according  to  law. 

The  plaintiff's  counsel  read  in  evidence,  (the  same  having 
been  objected  to  in  due  season  on  the  two  grounds  first  speci- 
fied on  the  motion  for  a  nonsuit  hereafter  stated,)  a  duly  certified 
copy  of  the  articles  of  association  of  the  plaintiff,  and  of  sub- 
scriptions thereto  and  affidavit  annexed ;  thd  articles  were  dated 
December  23d,  1848,  and  stated  among  other  things  that  the 
company  was  formed  to  construct  a  plank  road  from  Schenectady 
\o  Saratoga  Springs ;  that  the  distance  was  22  miles  ;  that  the 
capital  stock  was  $50,000,  divided  into  one  thousand  shares  of 
$50  each,  and  that  the  defendant  and  eight  others  named  ''who 
had  been  duly  elected  by  the  subscribers,"  should  be  the  direc- 
tors of  the  company  for  the  first  year ;  the  subscriptions  annexed 
were  for  $29,800  only  of  the  stock,  and  among  these  was  that 
of  the  defendant  for  one  hundred  shares ;  by  a  clause  in  the 
articles,  the  subscribers  agreed  to  pay  the  amount  of  their  sub- 
scriptions whenever  called  for  by  the  directors ;  the  affidavit 
annexed  was  made  by  the  defendant  and  two  other  directors  en 
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the  26th  of  said  December,  and  stated  that  they  were  directors, 
''  that  five  per  cent  of  the  whole  amount  subscribed  in  said 
articles  has  been  paid  in  in  good  faith  in  cash  by  the  persons 
subscribing,  which  amount  is  at  least  five  hundred  dollars  for 
every  mile  of  the  rood  intended  to  be  built  under  the  articles, 
and  that  the  five  per  cent  is  in  the  hands  of  the  treasurer  of  the 
company."  It  was  proved  that  the  plaintiff  was  conducting 
business  as  a  company  and  receiving  tolls,  and  had  been  since 
July,  1849 ;  that  the  defendant  was  at  the  election  of  and  one 
of  the  firiA  directors  of  the  company,  and  acted  as  superintend- 
ent from  its  organization,  till  in  April,  1849 ;  that  on  the  8t}i 
of  March,  1849,  the  board  of  directors  passed  a  resolution  "  that 
the  treasurer  issue  a  circular  letter  to  the  stockholders,  setting 
forth  the  condition  of  the  company  as  regards  the  contracts 
made  and  the  prospect  of  the  completion  of  the  road,  &c. 
and  at  the  same  time  give  notice  that  the  following  calls  for 
the  payment  of  instalments  on  subscriptions  for  stock  are  hereby 
made  to  meet  these  contracts,  viz : 

"1849,  April  10,  ten  per  cent. 

"      May    1,    twenty    " 

"        «       15,  thirty      «• 

«      June   1,    thir.y      " 

«        «       15,  five  " 

and  that  the  president  sign  said  circular  with  the  treasurer ;" 
that  the  defendant  was  present  at  the  meeting  at  which  this  reso- 
lution was  passed,  and  voted  for  it ;  that  defendant  paid  *five 
per  cent  when  he  subscribed  for  the  stock,  and  the  ten  per  ceat 
required  on  the  10th  of  April  had  been  paid.  It  was  admitted 
that  the  defendant  transferred  50  shares  of  his  stock  to  others, 
who  had  paid  for  the  same.    The  plaintiff  then  rested. 

The  counsel  for  the  defendant  thereupon  moved  the  court  to 
nonsuit  the  plaintiff  on  the  grounds,  1.  That  the  articles  of  asso- 
ciation showed  that  the  whole  amount  of  the  capital  stock  was  not 
subscribed  before  filing  the  same :  2.  That  the  affidavit  annexed 
to  the  articles  did  not  show  that  the  amount  of  capital  stock 
required  by  the  act  of  1847,  {ch.  210,)  and  the  amendments 
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thereto  Iiad  been  subscribed  or  five  per  cent  on  that  amoant  bad 
been  actually  paid  in  before  filing  tbe  articles ;  3.  That  the 
plaintiff  did  not  prove  it  was  a  corporation  ;  4.  That  the  resola- 
tion  of  the  director^  did  not  specify  a  place  of  payment,  and  that 
a  notice  of  the  calls  for  payments  is  not  shown  to  have  been 
aorved  thirty  days  before  the  times  when  they  were  required, 
or  properly  served ;  5.  That  the  calls  for  payments  and  notice 
thereof  were  not  made  or  served  as  required  by  the  89th  section 
of  tbe  act  The  motion  was  denied,  and  the  counsel  for'  the 
defendant  excepted. 

The  counsel  for  defendant  offered  to  prove  that  at  the  time 
the  call  for  the  payment  of  the  said  instalments  was  made,  the 
whole  amount  of  the  capital  stock  as  fixed  by  the  articles  of 
association,  had  not  been  subscribed.  This  evidence  was  ob- 
jected to  by  the  counsel  for  the  plaintiff  as  immaterial ;  the 
same  was  excluded,  and  the  counsel  for  the  defendant  excepted. 
The  counsel  for  the  defendant  offered  to  prove  that  no  notice 
was  given  of  the  election  for  the  first  directors  of  said  company, 
being  that  at  which  the  directors  named  in  the  articles  were 
elected,  and  that  some  of  the  subscribers  for  stock  were  not 
present  at  or  notified  of  8«%ch  election.  This  evidence  was  ob- 
jected to  as  immaterial  and  excluded,  and  the  counsel  fi>r  defend- 
ant excepted. 

The  defendant  proved  that  on  the  20th  of  March,  1849,  he 
transferred  the  fifty  shares  of  stock,  to  recover  the  balance  up- 
on which  this  suit  is  brought,  to  one  Boyd ;  that  the  same  were 
oa  that  day  transferred  to  Boyd  on  the  books  of  the  company, 
and  a  new  account  opened  with  him  as  to  the  same ;  and  that 
Boyd  paid  the  instalment  of  April  10, 1849,  but  refused  to  pay 
the  others. 

The  counsel  for  the  defendant  offered  to  prove  that  on  the  9th 
of  July,  1849,  the  plaintiffs,  in  pursuance  *of  the  act  of  the 
legislature,  passed  April  6, 1849,  {Laws  o/184»,  p.  874,)  de- 
cided  to  and  did  proceed  to  construct  a  branch  to  the  road 
aathonsed  in  its  articles  of  association  and  said  subscriptioii 
Kbb.— Vol.  I.  14 
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paper,  and  for  that  purpose  increased  its  capital  and  applied  its 
funds  prior  to  the  commencement  of  this  suit  ]  and  that  neither 
the  defendant  or  Boyd  ever  consented  thereto,  or  to  the  passage 
of  said  act  of  1849  by  the  legislature.  This  evidence  was  ob- 
jected to,  ezbllided,  and  the  counsel  for  the  defendant  excepted. 
After  the  defendant  rested,  the  counsel  for  the  plaintiff  proved, 
that  pursuant  to  the  resolution  of  March  8,  circulars  signed 
by  the  president  and  treasurer  of  the  company  were  made  out, 
addressed  to  the  stockholders,  giving  notice  of  the  calls  for  pay- 
ments as  mentioned  in  said  resolution,  and  stating  that  the 
amounts  might  be  paid  at  the  office  of  the  company  or  remitted 
by  mail  to  the  treasurer,  and  that  a  package  of  these  circulars 
was  delivered  to  the  defendant  to  be  handed  to  the  subscribers 
for  stock  residing  on  the  line  of  the  road,  he  volunteering  to 
deliver  them  to  such  subscribers.  The  defendant  in  due  sea- 
son objected  to  this  evidence,  on  the  ground  that  it  was  not 
such  notice  as  was  required  by  the  statute,  and  that  there  was 
no  evidence  that  such  notice  was  served  on  or  sent  him  by  mail. 
The  objection  was  overruled,  and  he  excepted.  It  was  proved 
that  no  notice  of  said  calls  was  published  in  any  newspaper. 

After  the  evidence  was  closed,  the  counsel  for  the  defendant 
insisted  that  the  plaintiff  was  not  entitled  to  recover,  for  the 
reasons  stated  in  the  motion  for  a  nonsuit.  He  also  insisted 
that  the  transfer  of  the  fifty  shares  of  stock  to  Boyd,  the  entry 
of  such  transfer  on  plaintiffs'  books  and  the  payment  of  an  in- 
stalment thereon  by  Boyd,  discharged  the  defendant  as  to  the 
subsequent  instalments ;  he  also  insisted  that  in  the  resolution 
requiring  payments  no  place  where  they  should  be  made  was 
specified ;  that  the  directors  had  omitted  to  publish  notice  o( 
said  calls  in  a  newspaper,  or  to  send  notice  of  the  same  to  the 
defendant  as  required  by  the  act,  and  that  for  these  reasons  the 
plaintiff  could  not  recover.  The  justice  overruled  the  objections 
and  decided  that  the  plaintiff  was  entitled  to  recover  the  balance 
due  upon  the  subscription  for  the  fifty  shares  of  stock  tranferred 
to  Boyd,  and  ordered  judgment  in  favor  of  the  plaintiff  for  such 
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amoxuit,  being  $2371,56.  To  which  rulings  and  decision  the 
csoonsel  for  the  defendant  excepted.  The  judgment  was  affirmed 
bj  the  supreme  court  at  a  general  term.  The  defendant  ap- 
pealed to  this  court. 

Wm.  L.  Ijeamedy  for  the  appellant 

P.  Potter^  for  the  respondent. 

Parker,  J.  I  cannot  agree  with  the  defendant's  counsel, 
that  it  was  necessary  to  the  incorporation  of  the  Schenectady 
and  Saratoga  Plank  Road  Company,  that  the  whole  amount  of 
capital  stock  should  be  subscribed  before  the  filing  of  the  articles 
of  association.  The  first  section  of  the  act  under  which  the 
company  was  organized,  {Sess.  Laws  o/'1847,  p.  216,)  permits 
the  subscribers  to  elect  directors,  and  to  subscribe  and  file  the 
articles  of  association,  ^^  when  stock  to  at  least  five  hundred  doI« 
hrs  for  eyery  mile  of  the  road  so  intended  to  be  built  shall  be 
in  good  faith  subscribed,  and  five  per  cent  paid  thereon,"  6cc. 
This  has  been  so  adjudged  in  this  state,  in  the  case  of  the  Ham- 
ilicn  and  DeansvUle  Plank  Road  Co.  v.  /2ice,  (7  Barb.  166.) 
A  subscription  of  the  whole  amount  of  stock  has  never  been  held 
a  condition  precedent  to  a  legal  corporate  existence,  except'when 
it  was  made  so  by  the  act  of  incorporation.  (6  Pick.  23 ;  9  id. 
187  ;  10  irf.  142;  1  Mood.  ^  MaUc.  151 ;  ^Eng.  L.  and  Eq. 
455.)'  That  stock  was  subscribed,  to  the  extent  required  by 
the  statute,  and  that  all  the  other  preliminary  steps  were  taken, 
was  established  in  the  mode  required  by  the  second  section,  viz. 
by  an  affidavit  of  three  of  the  directors  of  the  company,  of  whom 
the  defendant  was  one. 

Kor  was  it  necessary  that  the  whole  amount  of  stock  should 
have  been  subscribed,  before  calls  of  instalments  could  be  made. 
The  act  not  only  makes  no  such  requirement,  but  it  expressly 
permits  (§  39,)  the  directors  of  any  company  incorporated,  &c. 
to  require  payment  of  the  sums  subscribed  to  the  capital  stock, 
at  sach  times  and  in  such  proportions  as  they  shall  see  fit.    It 
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first  authorizes  an  incorporation  to  take  place  in  sabscribing  m 
certain  amount^  (§§  1,  2,)  and  then  in  section  39  authorizes  the 
directors  to  require  payment  of  the  '^  sums  subscribed*"  Th» 
decisions,  therefore,  in  the  courts  of  Massachusetts,  (6  Pedt* 
28 ;  9  «.  187 ;  10  id.  142 ;  6  Cushing,  50,)  relied  on  by  the 
defendant's  counsel,  are  entirely  inapplicable.  The  same  amomnt 
of  stock  subscriptions  which  is  necessary  to  the  organizatioa 
of  the  compsftiy,  is  all  that  is  requisite,  as  preliminary  to  a  call 
for  its  payment  by  instalments. 

The  court  rejected  the  offer  of  the  defendant  to  prove  that 
no  notice  had  been  given  of  the  first  election  of  directors.  I 
think  this  was  properly  rejected,  on  the  ground  that  the  defend* 
ant  could  not  avail  himself  of  a  neglect  to  give  notice  to  any. 
other  stockholder.  The  defendant  himself  was  present  at  that 
meeting,  and  voted,  and  was  elected  a  director.  He  has  not  suf- 
fered by  an  omission  to  serve  notice,  and  he  is  not  in  a  situa- 
tion-to  object  as  to  others. 

I  see  no  reason  why  the  liability  of  the  defendant  on  his  con- 
tract was  not  full  and  complete.  He  cannot  avail  himself  of  the 
objection  that  it  was  without  consideration.  He  made  the  promise 
to  pay,  not  as  a  gratuity,  but  in  consideration  of  the  shares  of 
stock  he  was  to  receive  and  his  anticipated  dividends.  This 
subject  is  fuUy  examined  in  the  Hamilton  and  DeansviUe 
Plank  Road  Co.  v.  Rice^  (7  Ben-b.  164.)  Nor  was  it  any  de- 
fense that  the  defendant  had  sold  his  stock  to  Boyd.  That  did 
not  release  him  from  his  express  promise  to  pay  the  plaintiff. 

It  is  claimed  that  the  building  of  the  branch  road,  without  the 
consent  of  the  defendant,  released  him  from  his  subscription  aad 
that  the  evidence  on  this  point  should  have  been  admitted.  The 
general  act  of  1847,  under  which  the  corporation  was  orguuzed, 
reserved  to  the  legislature  the  right  at  any  time  to  alter,  repeal 
or  amend  that  act.  That  power  was  exercised  in  1849,  {Sess* 
Laws  of  1849,  p.  374,)  by  an  aet  amending  the  act  of  1847  ia 
several  particulars,  and  among  others,  conferring  the  right  upoi^ 
the  directors  of  any  plank  road  company,  with  the  written  consent 
of  persons  owning  two-thirds  of  the  stock,  and  with  the  wvitten 
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ooDflent  of  the  majority  of  the  inspectors,  to  construct  branches  to 
their  main  line,  or  extend  their  main  line  or  change  the  route  of 
their  road  or  any  part  thereof.  The  defendant  subscribed  to 
stock  ander  the  ongaal  act,  subject  to  the  contingency  that  ad- 
ditional powers  might  be  conferred  or  other  changes  made  by  an 
amendment  of  the  law,  and  he  stands  now  on  the  same  footing 
as  if  hiB  subscription  had  been  made  after  the  amendment  of 
1849.  It  was  not  offered  to  be  proved  that  the  building  of  the 
branch  road  was  prejudicial  to  the  defendant's  interests,  or  to 
those  of  the  corporation ;  nor  waa  ijk  pretended  that  thwe  had 
been  any  firaud  or  breach  of  trust  on  the  part  of  the  directors 
of  the  corporation.  The  defendant's  counsel  seems  to  rely  with 
nmeh  confidence  on  the  case  of  the  Hartford  tmd  New  Haven 
Railroad  Company  y.  Croewell,  (5  £fiU,  883 ;)  but  that  was 
«n  extreme  case,  and  the  change  was  one  by  which  the  nature  of 
the  business  to  be  transacted  by  the  company  was  radically 
changed,  and  the  decision  was  put  expressly  upon  the  ground 
that  the  change  made  after  subscription  was  plainly  prejudicial 
to  the  interests  of  the  stockholders.  It  is  not  certainly  every 
ezteasian  of  the  main  line,  or  construction  of  a  branch,  or  change 
of  route  subsequent  to  subscription  for  stock,  that  will  dis- 
charge a  stockholder  from  his  express  agreement  to  pay  for  his 
stock.  The  change  made  may  be  unimportant,  or  may  be,  and 
ia  most  cases  doubtless  is,  beneficial  to  the  stockholders.  And 
wh«re  it  is  not  claimed  to  be  prejudicial,  and  the  character  of 
the  contract  is  not  altered,  there  can  certainly  be  no  reason  for 
aUowing  a  dissatisfied  stockholder  to  take  advantage  of  it. 
None  of  the  cases  recognisse  the  right  of  a  stockholder  to  com- 
plain where  he  has  not  been  injured.  (2  Watts  4*  Serg.  156 ; 
iPenn.  £.466;  lH  Barb.  27T;  2  Rues.  ^  Mylne^^lO]  8 
MbM.270;  10id885;  15 Pidt.  368;  lN.Hamp.4A;2Am. 
Law  Jour.  N.  S.  No.  Uyfor  May,  1850.)  The  question  was 
carefally  considered  in  10  Barb.  277,  and  in  the  recent  case  of 
White  T.  The  Syr.  and  Utica  Eailroad  Co.,  14  Barb.  559.) 

The  case  before  us  is  also  plainly  distinguishable  from  that  of 
the  Hartford  and  New  Haven  Railroad  Co.  v.  CrosweU^  and 
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the  Massachusetts  cases  relied  on  by  the  defendants'  counsel,  in 
the  controlling  feature,  that  in  these  cases  the  legislature  had 
not  reserved  the  right  to  alter  the  charter  of  the  company.  In 
such  case  the  assent  of  those  interested  was  necessary  to  changes 
80  great  as  were  proposed. 

I  think  none  of  the  exceptions  of  the  defendant  were  well 
taken,  and  that  the  judgment  of  the  supreme  court  should  be 
affirmed. 

Johnson,  J.  The  defendant's  first  objection  presents  the 
question  whether  the  whole  amount  of  the  capital  stock  of  a 
plank  road  company  formed  under  the  general  act  of  1847,  must 
be  subscribed  before  the  company  can  be  duly  organized  as  a 
corporation.  The  1st  and  2d  sections  of  the  act  in  question 
{Laws  of  1847,  ch.  210,  p.  216)  furnish  the  answer,  "  that  when 
stock  to  the  amount  of  at  least  $500  per  mile  shall  have  been 
in  good  faith  subscribed  and  five  per  cent  paid  thereon,  the  emb- 
scribers  may  organize  themselves  into  a  corporation."  In  their 
articles  of  association  they  are  tq  specify  the  amount  of  the 
capital  stock  and  the  number,  of  shares  of  which  it  shall  consist ; 
but  it  is  nowhere  provided  that  it  must  all  be  subscribed  at  the 
time  of  organization.  The  other  provisions  of  the  same  sections 
confirm  this  construction.  The  articles  are  to  be  filed  in  the 
office  of  the  secretary  of  state,  and  thereupon  the  corporate  body 
comes  into  existence.  They  are  not  however  to  be  filed  until 
five  per  cent  on  the  amount  of  the  stock  subscribed  thereto  shall 
have  been  paid  in  cash ;  nor  until  an  affidavit  of  at  least  three 
directors  named  in  the  articles  is  annexed  to  or  indorsed  on  the 
articles,  stating  that  the  amount  of  capital  stock  required  by  the 
first  section  has  been  subscribed,  and  that  five  per  cent  on  the 
amount  has  been  actually  paid  in.  The  amount  of  capital  stock 
required  by  the  first  section  we  have  already  seen  to  be  "  at  least 
$500  per  mile  of  the  road  intended  to  be  built."  There  is  no 
expression  in  either  section  which  &vors  the  idea,  that  the  whole 
amount  of  the  capital  stock  must  bo  subscribed  before  the  cor- 
poration can  be  created. 
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The  second  objection  is  not  well  taken.  The  affidant  of 
the  three  directors  does  show  not  only  that  the  amount  sub- 
scribed  to  the  articles  is  at  least  $500  per  mile  of  i^oad  intended 
to  be  built,  but  also  that  five  per  cent  on  the  whole  amount 
subscribed  had  been  in  good  faith  paid  in,  in  cash. 

The  foregoing  objections  were  also  made  the  grounds  of  a  mo- 
tion for  a  nonsuit,  which,  so  fax  as  relates  to  those  objections, 
was  properly  denied. 

Some  other  grounds  for  that  motion  were  also  stated.  1st. 
That  there  was  .not  sufficient  evidence  of  the  corporate  existence 
of  the  plaintiff;  and  2d.  That  the  proceedings  of  the  company 
in  making  and  giving  notice  of  the  calls  sued  for  had  not  been 
such  as  to  enable  them  to  recover. 

Ab  to  the  first  ground,  the  third  section  of  the  act  provides 
that  a  copy  of  any  articles  of  association  filed  in  pursuance  of 
the  act,  with  a  copy  of  the  affidavit  aforesaid  indorsed  thereon 
or  annexed  thereto,  and  certified  to  be  a  copy  by  the  secretary 
of  state  or  his  deputy,  shall  in  all  courts  and  places  be  presump- 
tive evidence  of  the  incorporation  of  the  company  and  of  the  facts 
therein  stated.  The  legislature  certainly  has  power  over  the 
law  of  evidence,  and  has  as  certainly  exercised  that  power  in  this 
section,  by  making  the  production  of  the  certified  copies  of  the 
papers  mentioned  presumptive  evidence  of  the  incorporation  of 
the  company.  That  was  sufficient  evidence  of  the  corporate  ex- 
istence of  the  plaintiff,  until  it  should  be  rebutted  by  proof  on 
the  defendant's  part. 

As  to  the  second  ground  before  mentioned,  it  appears  that  the 
board  of  directors,  made  the  calls  by  resolution  on  the  8th  of 
March,  1849 ;  that  the  defendant  was  then  one  of  the  directors, 
was  present  and  voted  for  the  resolution.  The  resolution  directed 
the  treasurer  to  issue  a  circular  letter  setting  forth  the  condition 
of  the  company  as  regards  contracts  made,  &c.  and  at  the  same 
time  to  give  notice  that  calls  for  the  payment  of  instalments  on 
Bubscriptions  for  stock  were  thereby  made  to  meet  the  contracts 
mentioned,  and  that  the  president  sign  the  circular  with  the 
treasurer.    The  amount  of  the  calls  and  the  times  of  payment 
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were  specified  in  the  resolution.  No  evidence  had  been  given 
when  the  objection  under  consideration  was  taken,  of  any  other 
notice  to  the  defendant,  of  these  calls,  than  that  which  he  had 
received  by  being  present  at  the  time  of  its  adoption.  The  ob- 
jection is  rused  upon  }  39  of  the  act,  which  enacts  that  the 
directors  of  any  company  incorporated  under  this  act  may  require 
payment  of  the  sums  subscribed  to  the  capital  stock,  at  such 
times  and  in  such  proportions  and  on  such  conditions  as  they 
shall  see  fit,  under  the  penalty  of  the  forfeiture  of  their  stock 
and  all  previous  payments  thereon,  and  they  shall  give  notice  of 
the  payments  thus  required,  and  of  the  plaoe  and  time  when  and 
where  the  same  are  to  be  made,  at  least  thirty  days  previous  to 
the  payment  of  the  same,  in  one  newspaper  printed  in  each 
county  in  or  through  which  their  road  is  located,  or  by  sending 
such  notice  to  such  stockholder  by  mail,  directed  to  him  at  his 
usual  place  of  residence. 

At  a  subsequent  stage  of  the  case,  the  plaintiffs  gave  in  evi- 
dence printed  notices  of  the  calls  signed  by  the  president  and 
treasurer,  in  pursuance  of  the  foregoing  resolution,  which  notices 
specified  that  the  payments  were  to  be  made  at  the  office  of  the 
company  or  remitted  by  mail  to  the  treasurer,  and  also  proved 
that  the  defendant  volunteered  to  deliver  notices  to  the  persons 
along  the  line  of  the  road,  and  that*  a  package  of  said  notices 
was  sent  and  delivered  to  him  for  that  purpose.  If  the  proof 
was  insufficient  when  the  nonsuit  was  moved  for,  and  the  defect 
was  afterwards  supplied,  a  new  trial  would  not  be  granted  on 
account  of  an  error  thus  afterwards  obviated.  Taking  all  the 
proof  on  the  point  together,  I  think  it  was  shown  that  the  de- 
fendant had  sufficient  notice  of  the  calls,  to  charge  him.  Per8(»al 
service  of  due  notice  is  clearly  more  advantageous  to  the  defend- 
ant)  than  either  an  advertisement  in  a  newspaper  or  a  notice  sent 
by  mail.  That  he  received,  in  addition  to  the  knowledge  on  the 
subject  derived  irom  his  personal  participation  in  the  passage 
of  the  resolutions.  The  section  does  not  require  the  place  of 
payment  to  be  specified  in  the  call  for  payments  but  <«ily  in  ike 
ngtioe  of  the  calki  and  ihe  resolution  was  authority  to  die 


ALBANY,  JUKS,  1864.  113 

8cfaeD6etad7  and  Bvatoga  Plank  Boad  Co.  ofoingt  Thatcbsr. 

nrer  and  president  to  make  the  instalments  payable  at  the  office 
of  the  company,  it  specifying  no  different  place.  Upon  the 
whole  case,  therefore,  if  notice  to  a  director  personally  present 
ud  joining  in  making  the  call  is  necessary,  the  evidence  shows 
that  the  defendant  had  safficient  notice  to  render  him  liable. 

The  defendant  was  properly  precluded  from  showing  that 
DO  notice  was  given  of  the  first  election  of  directors,  and  that 
nme  subscribers  were  not  present  at  the  election.  He  was 
present,  signed  the  certificate  which  states  that  he  and  eight 
others  had  been  duly  elected  by  the  subscribers  to  be  directors 
for  the  first  year  and  until  others  should  be  chosen,  and  swore 
in  the  affidavit  filed  in  the  secretary  of  state's  office  that  he  was 
a  director.  After  this  and  after  the  company  had  gone  into  ope- 
latioD,  he  was  not  at  liberty  to  controvert  the  &ct  of  the  regu- 
larity of  its  proceedings  in  becoming  incorporated.  If  the 
qoestion  could  be  opened  at  aU,  it  could,  I  think,  only  be  inquired 
into  upon  quo  warranto. 

Whether  the  defendant,  after  a  transfer  of  his  shares  in  good 
&ith  to  a  solvent  person,  remained  liable  for  calls  made  before 
the  transfer  but  becoming  payable  afterwards,  depends  upon  the 
statute  and  his  agreement.  His  agreement  was  to  pay  to  the 
eompany  the  amount  of  his  subscription  when  called  for  by  the 
directors.  The  statute  does  not  as  is  sometimes  the  case  author- 
lie  calls  upon  "  stockholders"  merely,  but  gives  power  to  require 
pajment  of  the  suins  subscribed,  without  specifying  the  persons 
from  whom  payment  may  be  so  required.  I  think  that  from  sub- 
Kribws  they  have  a  right  to  require  payment  according  to  their 
agreements,  and  that  this  liability  can  only  be  extinguished  in 
those  modes  in  which  ordinary  liabilities  to  pay  money  are  ex- 
tiagnishable.  In  order  to  dispose  of  this  case  it  is  not  however 
iLooessary  to  go  so  fiur ;  for  here  the  caUs  were  actually  made 
l>eG>re  the  transfer. 

The  remaining  question  in  the  case  relates  to  the  effect  upon 
the  defendant's  liability  of  the  construction  by  the  company  of  a 
hranch  road  under  the  act  of  1849,  (cA.  250.)  That  among  other 
^IttogB  provides  that  the  directors  of  any  plank  road  company 
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formed  under  the  general  law  before  mentioned  may,  with  the 
-written  consent  of  the  holders  of  two-thirds  of  the  stock  and  of  a 
majority  of  the  inspectors,  oonstruct  branches  to  their  main  line, 
or  extend  their  main  line  or  change  the  route  of  their  road.  This 
act  took  effect  as  a  law,  April  26th,  1849.  Prior  to  that  time  the 
defendant  had  transferred  his  stock.  He  was  not  then  a  director 
or  stockholder  in  the  company.  In  July,  1849,  the  directors,  under 
the  act  above  mentioned  determined  to  construct  and  commenced 
ihe  construction  of  a  branch  road,  and  it  was  offered  to  be  proved 
that  neither  the  defendant  nor  Boyd  his  transferee  had  assented 
to  the  building  of  such  branc]:i  road. 

The  first  section  of  the  act  of  1847  subjects  the  corporations 
founded  under  its  provisions  to  the  8d  and  4th  titles  of  chapter 
18  of  the  first  part  of  the  revised  statutes.  One  of  these  is  that 
the  charter  of  every  corporation  that  shall  hereafter  be  granted 
by  the  legislature  shall  be  subject  to  alteration,  suspension  and 
repeal,  in  the  discretion  of  the  legislature.  This  condition  is 
thereby  engrafted  upon  the  original  constitution  of  companies 
formed  under  the  act.  The  subsequent  act  was  passed  and  op- 
orates  under  that  reservation  of  power  to  the  legislature.  The 
corporate  property  is  subject  to  that  power,  by  reason  of  the 
assent  to  its  exercise,  implied  firom  and  by  an  organization  under 
the  act  which  reserves  it.  Every  one  who  enters  into  such  a 
company  is  aware  of  the  reservation  of  the  power  and  of  the 
possibility  of  its  exercise  and  trusts,  as  in  many  other  matters 
he  must  trust,  to  the  wisdom  and  justice  of  the  legislature  that 
this  power  wiH  not  be  abused.  In  the  Hartford  and  New 
Haven  Railroad  Co.  v.  Oroswdl^  (5  ERll,  S83J  and  in  the  cases 
there  cited  as  holding  the  same  doctrine,  the  legislature  had 
reserved  no  sudi  power,  and  the  acts  there  involved  were  held 
to  violate  the  provision  of  the  constitution  of  the  United  States, 
which  forbids  the  enactment  by  a  state  of  any  law  impairing  the 
obligation  of  contracts.  The  persons  who  contract  to  take  shares 
in  a  company  undw  such  an  act,  contract  subject  to  the  same 
reservation  of  power.  The  courts  are  bound  to  read  their  agree- 
ment with  the  legislative  concBtion.    They  agree  to  take  and 
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pay  ibr  the  shares  for  which  they  subscribe,  subject  to  the  power 
of  the  legislatore  to  alter  or  repeal  the  charter  of  the  company, 
and  it  does  not  lie  in  their  mouths  to  complain  that  the  power 
has  been  exercised. 
3^  judgment  below  should  be  affirmed* 

Judgment  affirmed 


Tboicpson  and  others  offminai  The  Mayor,  Soc.  or  Nsw- 
York  and  others. 

Uider  the  art  of  1806,  which  enacts  that  in  all  cases  where  "  the  mayor,  alder- 
men and  commonalty  of  the  dty  of  Ne^-Tork,  shall  think  it  ibr  the  pabBd 
good  to  enlarge  any  of  the  slips  in  the  said  city,  they  shall  be  at  liberty  vA 
have  Ml  power  so  to  do,  and  upon  paying  one  third  of  theezpeDseof  bidUiaf 
the  neeessaiy  piers  and  bridges,  shaU  be  entitled  not  only  to  the  sUpa^e  of 
tiMi*^«H^  of  the  said  piers  which  shall  be  adjacent  to  soch  slips  respeectlyelyi 
trot  also  to  one-half  of  the  wharftge  to  arise  from  the  oatermost  end  of  the 
said  piers,"  the  corporation  has  the  power  to  bufld  piers,  and  to  extend  them 
into  the  rvrer  for  the  purpose  of  enlarging  tiie  dipa. 

1!lie  wood  dip  hi  this  act  designates  the  faitennediate  q^aee  fcnned  t^  Itas 
docks. 

Within  the  meaning  of  this  act  a  dip  may  be  enlarged  by  building  and  extending 
piers  into  the  river. 

It  is  not  leqQisite  that  the  piers  on  each  side  should  be  extended  equally  cr  it 
the  same  time. 

Wtoe  the  corporation  of  Ifew-Tork  was  the  ownerof  aodenti^e&toIaoeivaoll•• 
ha]f  of  the  whaiftge  arising  from  theend  of  a  pier,  and  amraally  demised  and 
let  the  same  and  the  right  to  oolloct  and  roceive  it  to  lessees;  Held,  that  it 
was  not  BoflSdent  to  establish  title  thereto  by  prescription  in  the  owner  of  the 
other  one-half,  that  he  had  collected  and  appropriated  to  hia  own  nao  the  whole 
whaiAge  doring  fhiity  yean,  without  obstruction  tmoBL  the  oUy  or  its  leaieea* 

Under  such  drcomstanoes,  tliere  should  be  proof  of  knowledge  by  ornotice  to 
the  corporation  of  an  adverse  daun  and  enjoyment  to  establish  title  by  pre- 
scriptloii  against  it. 

This  suit  was  eommenced  in  the  late  oourt  of  chaaoery,  and 
HUB  tnmsfened  to  the  supreme  eourt^  and  thauoe  to  the 
■Veaor  eourt  of  die  eityef  New-Tork. 
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The  bill  was  filed  in  1844  to  restrain  the  defendants,  the  city 
of  New-Tork  and  its  lessees,  from  collecting  or  receiving  one- 
half  of  the  wharfage  accming  firom  the  outermost  ends  of  piers 
Nos.  19  and  20,  in  the  East  river,  upon  the  grounds ;  1st,  'that 
the  corporation  of  the  city  of  New-York  never  had  any  right  to 
the  whar&ge ;  2d,  that  if  it  ever  had  such  right,  it  had  lost  it 
by  the  adverse  nser  and  enjoyment  by  the  plaintiffs  and  those 
under  whom  they  claimed.  *  The  corporation  claimed  and  in* 
sisted,  that  it  was  the  owner  of  and  entitled  to  collect  and  re- 
ceive one-half  of  said  wharfage. 

The  cause  was  brought  to  hearing  on  pleadings  and  proofii  ia 
the  superior  court,  before  Justice  Campbell,  who  decided  that 
the  corporation  had  originally  title  to  one-half  of  the  whar&ge 
of  the  outermost  ends  of  said  piers ;  and  to  the  end  that  the 
plaintiffs  might,  if  they  could  do  so,  give  further  evidence  of  ad- 
verse user  and  enjoyment  by  them,  or  of  title  by  prescription,  or- 
dered the  following  issues  to  be  tried  by  a  jury,  viz :  first,  whether 
the  plaintiffs  in  this  case,  and  those  under  whom  they  claim,  had 
acquired  by  prescription  an  exclusive  right  to  the  whole  of  the 
wharfage  at  the  outermost  end  of  a  certain  pier,  known  as  pier 
No.  19,  East  river,  being  on  the  easterly  side  of  the  slip,  at  the 
fix)t  of  Maiden  lane,  in  the  city  of  New-York,  previous  to  the 
7th  day  of  July,  in  the  year  1840 ;  and  second,  whether  the 
said  plaintiffs,  and  those  under  whom  they  claim,  had  acquired 
by  prescription  an  exclusive  right  to  the  whole  of  the  wharfieige 
at  the  outermost  end  of  a  certain  pier,  known  as  pier  No.  20, 
East  river,  being  on  the  westerly  side  of  Burling  slip,  in  the 
said  city,  previous  to  the  21st  day  of  March,  in  the  year  18S9. 
For  a  fuU  statement  of  the  pleadings  and  proofs  befi)re^  and 
decision  by  Justice  Campbell,  see  8  Sandf.  8.  C.  Reports^  487. 

The  above  issues  were  tried  in  the  superior  court  before 
Chief  Justice  Oakley  and  a  jury. 

The  evidence  on  these  issues  on  said  trial  was  the  same  in  sub- 
stance as  the  depositionSj'^c.^  taken  in  the  cinse  and  used  on  the 
hearing  before  Justice  Campbell,  above  referred  to.  It  showed 
that  during  some  thirty  years  prior  to  1844,  the  plaintiffii  andthrir 
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grvnton  collected  tlie  whole  of  the  wharfage  arising  from  the  out- 
ennoBt  enia  of  said  piers  without  obstruction  from  the  corporation 
or  its  lessees.  That  during  the  same  period,  the  corporation  of  New 
York  was  accustomed  to  and  did,  from  year  to  year,  sell  at  auction 
to  the  highest  bidder,  and  lease  pursuant  to  such  sale,  the  wharf- 
age, slippage,  dockage,  cranage,  and  other  emoluments  arising 
from,  and  of  right  payable  at  the  wharves,  piers  and  slips  be- 
longing to  it,  within  certain  prescribed  bounds,  and  called  ^  a 
district,"  which  included  the  premises  in  question.  That  at 
such  sales,  the  wharves,  piers  and  slips  belonging  to  the  city, 
and  proposed  to  be  leased  within  the  district,  were  designated 
on  maps  prepared  by  the  city  and  exhibited  at  the  sales,  repre- 
senting the  same,  and  that  on  these  maps  the  one-half  of  the 
outermost  ends  of  piers  19  and  20  were  represented  as  belong- 
ing to  the  city,  and  the  whar&ge  accruing  therefrom  as  payable 
to  it  and  its  lessees,  and  that  such  leases  gave  to  the  several 
lessees  the  right  to  collect  the  on^half  of  the  wharfage  accru- 
ing from  the  outermost  ends  of  sud  piers,  as  against  the  city. 

The  court  charged  the  jury  among  other  things,  that  the 
landlord  could  not  be  prejudiced  by  the  acts  of  the  tenants ;  that 
to  establish  a  title  by  prescription,  notice  to  the  owner  that  the 
property  is  held  adversely    necessary. 

The  jury  found  for  the  plamtiffs  on  both  issues  in  the  language 
of  the  issues. 

The  cause  was  brought  to  hearing  at  a  general  term  of  the 
superior  court  in  1851,  on  the  pleadings,  proofis,  and  the  verdict 
of  the  jury,  and  a  decree  was  thereupon  made,  dismissing  the 
biil  of  complaint  with  costs. 

From  this  decree  the  plaintiiSs  appealed  to  this  court.  The 
end^ce  on  the  questions  is  sufficientiy  stated  in  the  opinion. 

A.  L.  Itoberi3ony  for  the  appellants^ 

&  /.  DUbntj  for  the  respondents. 
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Edwabds,  J.  delivered  the  <^iiuon  of  the  court 
The  plamtifiis  in  this  Buil  seek  to  restrun  the  defendn&tsfrom 
collecting  or  receiying  one-half  of  the  wh«r&ge(^theoiikenno9t 
ends  of  the  piers  Nos.  19  and  20,  in  the  East  river.  The 
grounds  upon  which  they  plaoe  their  claim  aroi  Ist,  that  the 
corporation  of  the  city  never  had  any  right  to  the  whar&ge  ; 
and  2d,  that  if  it  ever  had  such  right,  it  has  lost  it  by  the  ad- 
verse nser,  and  enjoyment  of  the  plaintiffs,  and  those  ^hvoagfa 
whom  they  claim. 

It  appears  firom  the  pleadings  and  proo&,  that  pier  No.  19, 
forms  the  easterly  side  of  the  slip  at  the  foot  of  Maiden  lane^ 
formerly  called  Flymarket  slip ;  and  that  pier  No.  20  forms  the 
westerly  side  of  Barling  slip.  A  portion  of  these  piers  waa 
built  in  the  year  1809,  the  corporation  of  the  city  paying  one- 
third,  and  the  adjoining  proprietors  paying  two-thirds  of  the 
expense.  The  remainder  <^  the  piers  was  built  in  the  years 
1889  and  1840,  and  the  expense  was  borne  in  the  same  prop<»«- 
tions  as  it  had  previously  been.  The  Montgomerie  charteri 
which  was  granted  in  the  year  1780,  gave  to  the  mayor,  alder- 
men and  commonalty  of  the  city,  '^  the  right,  benefit  and  advan* 
tage  of  all  dockB,  wharves,  cranes,  and  slips  or  small  docks, 
within  the  city,  with  wharfiige,  cranage,  and  dockage,  and  all 
issues,  rents,  profits,  and  advantages  arising,  or  to  arise,  or  ac^ 
crue  by,  or  from  aU,  or  any  of  them."  {Kenfs  Charter^  143, 
}  87.)  The  same  charter  also  granted  to  the  city  the  land  under 
water,  extendiog  four  hundred  feet  from  low  water  mark  into 
the  East  riverl  This  gave  to  the  city  a  large  number  of  water 
lots,  many  of  which  it  granted  to  individuals.  In  the  year 
1798,  the  corporation  of  the  dty  applied  to  the  legislature  for 
authority  to  run  a  street  seventy  feet  wide,  in  front  of  these 
water  lots,  to  be  known  as  South-street,  which  was  to  form  the 
extreme  boundary  of  the  oily  upon  the  East  river.  The  legis- 
lature granted  the  authority  which  was  asked ;  and,  as  a  part 
of  the  original  plan,  it  also  aathorixed  the  mayor,  aldermen,  and 
commonalty,  to  direct  piers  to  be  sunk  and  completed,  at  such 
distances,  and  in  such  manner,  as  they  in  their  discretion  should 
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think  proper,  in  front  of  South-street,  at  the  expense  of  the  pro- 
prietors of  the  lots  lying  opposite  to  the  places  where  such  piers 
shonld  be  directed  to  be  sunk ;  and,  on  noncompliance,  the  cor- 
poration was  to  be  at  liberty  to  make  the  piers,  and  to  receire 
the  whar&ge  to  its  own  nse.  (2  Kent  ^  Rad.  126,  preamble 
and  hi,  Act  of  1798.    4  ior.  4*  And.  459,  §J  8,  7,  Ad  1801.) 

On  the  Ist  of  Jane,  1801,  the  mayor,  aldermen  and  common- 
alty passed  an  ordinance,  by  which  they  ordered  the  respeotire 
owners  of  lots  fronting  and  bounded  on  South-street,  from  Wall- 
street  slip  to  the  Fly  Market  slip,  to  make  a  pier  on  the  north- 
east side  of  Wall-street,  and  complete  it  according  to  the  direo^ 
ti<ms  therein  given ;  in  doing  which  the  corporation  was  to  grant 
the  pier  to  the  owners  of  the  respective  lots ;  "  reserving  in  the 
grant  the  exclusive  right  to  the  corporation  of  the  city,  of  wharf- 
age, and  slippage  on  the  side  of  the  pier  adjoining  a  public 
slip."  The  proprietors  of  the  lots  denied  the  right  of  the  cor- 
poration to  make  any  such  reservation,  and  they  collected  the 
whole  of  the  wharfage,  including  what  was  called  the  slippage. 
In  order  to  test  this  right,  a  suit  was  brought  against  one  of 
them,  by  the  corporation,  and  it  was  held  that  the  corporation 
had  no  right  to  the  whar&ge.  The  court  in  giving  their  opinion 
say  that  "  the  corporation  can  have  no  such  right,  inasmuch  as 
the  land  on  which  the  pier  is  erected  was  never  granted  to  them, 
nor  was  the  soil  under  the  water  where  the  vessel  lay,  for 
which  this  whar&ge  was  paid.  The  corporation  can  only  grant 
as  attorneys  of  the  public,  in  case  piers  are  sunk.  That  this  is 
to  be  done  under  certain  restrictions  and  regulations,  means,  not 
that  they  shall  have  a  right  to  receive  the  whar&ge  to  them- 
selves, which  is  to  be  theirs  only  in  case  of  de&ult  in  the  own- 
ers of  the  lots,  in  sinking  piers,  but  that  they  are  to  regtdate  in 
what  manner  the  right  to  wharfage  shall  be  enjoy ed*"  (Cor* 
f  oration  v.  Scott^    1  CaineSj  543.) 

After  this  decision  was  announced,  and  in  the  year  1806,  thtf 
legislature  passed  an  act,'  which  provided  that  in  all  cases  where 
the  mayor,  aldermen  and  commonalty  shall  think  it  for  the  pub* 
Be  good  to  enlttt^e  any  of  the  slips  of  the  city,  they  shall  be  alt 
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liberty,  and  have  full  power  to  do  so,  and  upon  paying  one  third 
of  the  expense  of  building,  the  necessary  piers,  and  bridgeSi 
shall  be  entitled,  not  only  to  the  slippage  of  that  side  of  the 
said  piers  which  shall  be  adjacent  to  such  slips  respectiyely,  but 
also  to  one-half  of  the  wharfage, -to  arise  from  the  outermost  end 
of  the  said  piers.    (4  Wd>.  ^  Skin.  514,  i  12.)    It  is  under 
tiiis  provision  of  the  statute  that  the  defendants  contend  that 
they  are  entitled  to  one-half  of  the  whar&ge  of  the  outermost 
ends  of  the  piers  in  question.    The  plaintiffs,  on  the  contrarji 
contend  that  the  building  and  extension  of  the  piers,  did  not 
constitute  an  enlargement  of  a  slip,  and  that  hence,  the  pro- 
prietors of  the  adjoining  lots  are  entitled  to  the  whole  of  the 
wharfage.    There  was  some  question  made  upon  the  argument 
as  to  the  meaning  of  the  word  slip.    The  Montgomerie  Charter 
speaks  of  "  small  docks  or  slips,"  as  if  the  two  terms  were 
synonymous.    In  the  case  above  cited,  the  court  say  that  '^  a 
slip  is  an  opening  between  two  pieces  of  land  or  wharves."    And 
in  the  act  of  1818,  reducing  the  laws  relating  to  the  city  of 
Kew-York  into  one  act,  provision  is  made  for  filling  up  slips. 
(2  R.  L.  1818,  p.  445,  §  267.)    The  word  has  undoubtedly  been 
used  in  two  senses,  that  is,  as  designating  the  docks  which  form 
the  intermediate  space,  and  also  as  designating  the  intermediate 
space  formed  by  the  docks,  but  most  generally  in  the  latter 
sense,  especially  of  late  years,  and  it  is  clearly  so  used  in  the 
act  of  1806.    But  it  is  said  that  there  cannot  be  an  enlargement 
of  a  slip,  unless  the  piers  on  each  side  are  equally  extended  at 
the  same  time.    There  is  nothing  in  the  act  which  shows  that 
the  legislature  intended  that  such  a  narrow  construction  should 
be  adopted,  and  it  would  be  doing  violence  to  language  to  say 
that  the  intermediate  space  is  not  enlarged,  where  one  of  the 
sides  of  a  slip  is  extended,  although  the  other  may  not  be  ex- 
tended in  an  equal  proportion.    Besides,  the  act  was  passed 
after  the  decision  in  the  case  of  The  Corparaiian  v.  Scott^  and 
if  not  passed  in  reference  to  that  decision,  it  was  certainly 
passed  with  knowledge  of  the  claims  which  had  been  set  up,  and 
of  the  questions  which  h^  been  decided  in  that  case.    But  there 
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is  another  reason  why  the  building  of  the  piers  in  question  should 
be  regarded  as  the  enlargement  of  a  slip,  which  seems  to  me 
oonefaisiTe,  and  that  is,  that  the  mayor,  aldermen  and  common- 
alty paid  one-third  of  the  expense  of  making  the  piers.  This 
■hows  that  they  must  have  proceeded  under  the  act  of  1806,  and 
the  adjoining  proprietors  acquiesced  in  their  proceedings.  The 
ground  upon  which  the  state  allowed  piers  to  be  made  upon 
the  outside  of  South-street  was  not  that  individuals  might 
be  benefited,  but  because  the  public  good  required  it.  They 
gave  the  privilege  to  the  proprietors  of  the  adjoining  lots  in  the 
first  instance,  not  on  the  ground  of  any  right  in  them,  but  in 
the  exercise  of  a  spirit  of  fairness  and  equity,  and  of  a  just  lib- 
erality on  the  part  of  the  sovereign  authority  towards  t}ie 
citizens.  In  the  case  above  dted,  it  was  said  by  the  eminent 
counsel  who  represented  the  corporation,  that  the  outside  of  all 
public  slips  had  been  constantly  reserved  in  the  corporation 
grants,  for  the  sake  of  convenience  to  the  city,  that  its  supply  by 
market  boats  might  not  be  ii&peded.  And  this,  undoubtedly, 
explains  the  distinction  which  was  made  by  the  legislature  in 
&vor  of  the  corporation,  between  ordinary  piers  and  piers  which 
enlarged  a  slip.  The  right  to  receive  the  slippage,  and  the  half 
of  the  wharfage  at  the  end  of  the  piers,  was  given  to  the  cor- 
poration, not  for  the  mere  arbitrary  reason  that  it  enlarged  a 
slip,  but  because  it  enlarged  a  slip  which  had  been  granted  to 
the  corporation  by  its  charter,  and  which  it  had  reserved  to 
itself^  and  of  which  it  was  still  the  proprietor. 

The  plaintijBTs  next  contend  that  even  if  the  defendants  had 
become  entitled  to  one-half  of  the  wharfitge  at  the  end  of  the 
piers,  as  having  been  built  under  the  power  of  enlargement  of 
slips,  and  thereby  became  tenants  in  common  with  the  plaintiffs, 
or  those  under  whom  they  claim,  yet  that  they  were  ousted  firom 
such  tenancy  in  common,  or  must  be  presumed  to  have  released  it, 
by  the  adverse  exclusive  receipt  of  the  wharfage  by  the  plaintiffs 
and  their  grantors,  from  the  time  of  the  building  of  the  piers  to 
the  making  of  the  additions,  in  the  years  1889  and  1840. 
Whether  the  right  set  up  by  the  plaintiffs  is  one  of  such  a 
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cliaracter  that  it  can  be  acquired  by  adrerse  user,  and  whether; 
ST  BO,  the  plaintiffs  have  shown  one  adrerse  for  a  sofBcient  length 
of  time  to  bar  the  claim  of  the  defendants,  I  do  not  think  that 
it  is  necessary  to  inquire.    For  the  purposes  of  this  case  I  shall 
assume  the  aflirmative  of  both  propositions.    Sut  it  appears 
fix)m  the  proofs  that  during  the  whole  of  the  period  in  which  the 
whar&ge  was  receired  by  the  plaintiffs,  and  those  under  whom 
ihey  claim,  the  interest  of  the  corporation  in  the  piers  had  been 
leased  to  individuals,  and  there  has  been  no  time,  during 
which  it  was  not  so  leased,  and  there  is  no  evidence  whatever 
from  which  it  can  be  inferred  that  the  corporation  knew  that  any 
person  had  received  wharfage  in  contravention  of  its  rights. 
There  is  no  proof  of  actual  knowledge  on  the  part  of  the  corpo- 
ration, and  the  receipt  of  wharfage  is  not,  of  itself,  an  act  of  such 
^  a  character  as  would  authorize  the  presumption  of  knowledge. 
*s..  When  this  case  was  before  the  special  term  of  the  superior 
^  4^urt,  the  justice  before  whom  it  was  tried  ordered  two  issues 
;  Jy  ^^  framed,  and  tried  by  a  jury.    This  seems  to  have  been 
dpne  for  the  purpose  of  enabling  the  plaintiffs  to  give  further 
'  .t  troof  of  knowledge  on  the  part  of  the  corporation,  than  had 
>  *nbeen  giyen  in  the  trial  before  him.    When  the  issues  came  on 
to  be  tried  the  proof  was  essentially  the  same  as  that  which  had 
been  given  at  the  special  term,  and  the  jury  found  that  the 
plaintiffs  and  those  under  whom  they  claim  had  acquired  an 
exclusive  right  by  prescription  to  the  whole  of  the  wharfage. 
•  It  seems  to  me  that  the  issues  as  framed  were  not  of  such  a 
character  as  should  have  been  submitted  to  a  jury.    They  were 
not  strictly  issues  of  &ct.    But  whether  they  were  or  not,  the 
verdict  of  the  jury  was  not  authorized  by  the  evidence,  and  the 
court  below  very  properly  disregarded  it. 
The  judgment  of  the  superior  court  should  be  affirmed. 

Judgment  accordingly. 
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Bishop  agakut  Bishop. 

Pchi,  med  neccMaiDy  in  cnltiY«tIng  hops,  which  were  talcen  down  fbr  the  pnr- 
poie  of  gathering  the  crop,  and  {rfted  in  the  yard  with  the  intention  of  being 
leplaoed  in  the  aeaaon  of  bop-mising,  are  a  port  of  the  real  estate. 

Action  npon  a  note  executed  by  the  defendant  to  the  plaintiff* 

The  defendant  in  hie  answer  alleged,  that  in  1844,  Lymaa 
Kshop  executed  to  one  Blackman,  a  mortga^  upon  his  farm, 
and  subsequently  planted  upon  it  a  hop-yard,  in  which  the  hop 
poles  thereinafter  mentioned  were  used.  That  in  1849,  Lyman 
Bishop  died  owning  the  fikrm,  hop  yard  and  poles,  and  while  the 
ktter  were  used  in  the  yard  for  growing  hops.  That  the  plun- 
tiff  was  appointed  his  executrix,  and  as  such,  she,  on  the  8th  oj 
Korember,  1849,  sold  the  said  hop-pdes,  as  personal  pro] 
belonging  to  the  estate,  to  the  defendant,  and  that  the  note 
suit  was  given  for  the^rice  thereof;  that  at  the  time  the  poj 
▼ere  so  sold  and  purchased,  <^  they  had  been  taken  down  for 
purpose  of  picking  the  hops  therefrom,  and  were  in  heaps 
the  hop-yard,  and  not  permanently  severed  from  the  freehol 
but  only  with  the  view  of  being  re-set  in  the  season  of  growing 
and  raising  hops,  and  that  they  were  indispensably  necessary 
for  the  growing  and  raising  of  hops ;"  that  after  said  sale,  and 
in  Ifarch,  1850,  the  fiurm  was  sold  under  the  mortgage  to  Black- 
man,  and  purchased  by  one  Nichols,  the  hop-yard  and  poles  then 
being  upon  the  same ;  that  the  poles  were  a  portion  of  the  real 
estate,  and  that  Nichols  by  his  said  purchase  acquired  title  to 
the  same,  and  that  therefore  the  consideration  of  said  note  had 
6fled. 

To  this  answer  the  plamtiff  demurred,  on  the  ground,  that 
upon  the  fiaicts  in  the  answer  stated,  the  hop-poles  were  personal 
property,  and  not  fixtures,  or  attached  to  the  real  estate  as  a 
part  thereof,  and  that  title  to  the  same  passed  by  the  sale  to 
the  defendant,  and  was  not  acquired  by  the  purchaser  of  the  fima. 

The  cause  was  heard  by  Justice  Mas(m  at  special  term,  who 
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oyemded  the  demurrer  and  ordered  judgment  for  the  defendant ; 
the  judgment  was  affirmed  by  the  supreme  court  in  the  sixth 
district.    The  phuntiff  appealed  to  this  court. 

Owrge  W.  Sumner,  for  the  appellant. 

Southworth  4*  Pritchard,  for  respondent 

Gabdiner,  Oh.  J.  The  only  question  presented  in  this  case 
is  whether  the  hop-poles,  at  the  time  of  the  sale  to  the  defend- 
ant, were  personal  property,  or  to  be  deemed  part  of  the  realty. 
This  question,  I  think,  is  settled  by  the  &cts  stated  in  the 
answer,  to  which  the  plaintiff  has  demurred.  If  hop-poles  can 
constitute  a  portion  of  the  real  estate^  the  defendant  acquired 
no  title  to  those  purchased  by  him,  conceding  the  truth  of  the 
answer.  Assuming,  as  we  must,  the  truth  of  the  facts  alleged 
by  the  defendant  in  his  answer,  the  hop-poles  were,  at  the  time 
of  the  sale,  a  part  of  the  realty.  Of  course,  no  title  passed  to 
the  purchaser,  and  the  note  in  question  was  wholly  without 
consideration. 

The  root  of  the  hop  is  perennial,  continuing  for  a  series  of  years. 
That  this  root  would  pass  to  a  purchaser  of  the  real  estate, 
there  can  be  no  question.  The  hop-pole  is  indispensable  to  the 
proper  cultivation  of  this  crop.  It  is  distinctly  averred,  and 
admitted,  that  the  poles  belonged  to  the  yard  upon  these  prem- 
ises, that  they  were  used  for  the  purposes  of  cultivation,  and 
were  removed  from  the  place  where  they  were  set,  in  the  usual 
course  of  agriculture,  with  a  view  to  gather  the  crop,  and  with- 
out any  design  to  sever  them  from  the  freehold ;  but,  on  the 
contrary,  with  the  purpose  of  replacing  them,  as  the  exigency 
of  the  new  growth  required.  In  a  word,  they  were  to  be  per- 
manently used  upon  the  land,  and  were  necessary  for  its  proper 
improvement.  If  the  poles  had  been  standing  in  the  yard  at 
the  time  of  the  sale,  all  admit,  that  they  would  have  formed  a 
part  of  the  realty.  Sut  by  being  placed  in  heaps  for  a  tempo- 
rary purpose,  they  would  not  lose  their  distinctive  character,  as 
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appurtenant  to  the  land,  any  more  than  rails,  or  boards,  from  a 
fence  in  the  same  condition,  would  become  personal  propertjr. 
Indeed,  the  case  cannot  be  distinguished  from  Qoodrichy.  Jones, 
(2  Wly  142,)  irhere  it  was  held  that  manure  in  heaps  in  the  yard, 
sad  that  fences,  constitute  a  part  of  the  freehold ;  and  where 
the  materials  of  which  the  fence  is  composed  were  temporarily 
detached,  without  any  intent  to  divert  them  from  their  original 
use,  it  would  work  no  change  in  their  nature. 

The  opinion,  in  the  case  cited,  was  pronounced  by  Justice 
Cowen,  whowashimself  an  advocate  for  die  doctrine  of  corporeal 
innezation,  as  being  in  general,  the  true  criterion  of  a  fixture. 
( Walker  v.  Sherman,  20  Wend.  655.)  But  all  that  was  claimed 
by  the  learned  justice,  in  his  elaborate  opinion  in  Walker  v. 
Sherman,  was  that  the  chattel  should  be  '^  habitually  attached 
to  the  land,  or  some  building  upon  it."  It  need  not,  he  adds, 
''be  constantly  ftstened."  I  think,  according  to  this  principle, 
that  hop-poles  which  are  put  into  the  ground  every  season,  and 
continue  there  until  they  are  removed  to  gather  the  crop,  and 
which  are  designed  to  be  thus  used,  in  the  same  yard,  for  the 
same  purpose,  until  they  decay  by  lapse  of  time,  may  without 
impropriety  be  considered  as  "  habitually  attached  to  the  land," 
although  ^'not  constantly  fastened  to  it." 

The  judgment  of  the  supreme  court  should  be  affirmed. 

Edwards,  Allen,  Parker  and  Selden,  Js.  concurred. 

Denio,  J.  (dissenting.)  The  only  question  in  this  case  is, 
whether  the  hop-poles  which  formed  the  consideration  of  the 
note  on  which  the  action  was  brought  were  real  or  personal  prop- 
erty. The  owner  of  the  farm  on  which  they  were  used  mort- 
gaged it,  and  died.  The  plaintifi*,  who  was  executrix  of  the 
mortgagor,  sold  the  hop-poles  and  took  the  note  in  question  for 
the  price.  The  mortgage  was  then  foreclosed,  and  on  the  sale 
the  mortgaged  premises  were  purchased  by  a  stranger.  The  de- 
fendant, who  purchased  the  hop-poles  and  gave  the  note,  main- 
tains that  it  was  given  without  consideration,  the  plaintiii^  as  he 
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incdflts,  not  being  the  owner  o^  and  haying  no  axith<»rkj  to  aeifl 
the  hop-poles. 

The  question  yirtnally  arises  between  the  yen^or  end  veiulee 
of  the  land ;  for  the  pnrchaser  under  the  foreelosure  ocenpioB 
the  position  of  a  purchaser  of  the  land  who  has  veoeived  a  ooi^- 
yejance  from  the  owner,  and  the  defendant  as  purchaser  ef  the 
hop-poles  represents  that  owner ;  and  by  his  purchase  he  acquired 
the  same  rights  which  he  had  and  no  others.  This  is  the  most 
unfiE^Yorable  position  in  which  such  a  questi<»i  can  be  pres^ted, 
for  the  party  who  claims  the  property  as  personal  chattels. 
None  of  the  distinctions  which  have  been  allowed  in  &T<Hr  of  ten- 
ants for  a  term  against  their  landlords,  or  tenants  for  life  against 
the  remainder-man,  or  reyersioner,  or  of  executors  against  the 
heir,  where  the  subject  was  erections  made  for  the  purpose 
of  trade  or  manufacture,  preyail  here.  If  the  hop-poles  were 
annexed  to  the  land  in  such  a  manner  as  to  become  fixtures  for 
any  legal  purpose,  the  executrix  had  no  interest  in  or  title  to  them. 
i  We  are  aUowed  to  know  judicially  what  eyery  person  out  of 
court  knows,  that  hop-poles  are  not  permanently  attached  to  the 
land.  The  cultiyator  proyides  himself  with  a  supply  of  them, 
and  when  the  root  of  the  hop,  which  is  perennial,  shoots  fordi  in 
the  spring,  these  poles  are  set  up  perpendicularly  in  the  earth, 
for  the  yine  to  entwine  itself  around.  When  the  crop  is  mature 
the  poles  are  taken  down  and  stripped  of  their  burthen,  and  set 
up  in  stacks,  to  be  again  used  in  the  same  manner  the  next  year. 
The  question  is  whether  this  is  such  an  affixing  to  the  land,  as  to 
change  the  character  of  the  poles  firom  that  of  personal  property, 
which  they  bore  when  brought  into  the  field,  into  real  estate.  To 
conyert  personal  chattels  into  real  property  by  force  of  the  law  of 
fixtures  there  must  in  general  be  a  permanent  corporeal  annex* 
ation  of  the  chattel  to  the  land,  or  to  something  which  is  itself 
annexed  to  the  land.  Without  going  oyer  the  cases,  which  are 
numerous  and  were  elaborately  reyiewed  by  the  late  justice 
Oowen,  in  giying  the  opinion  of  the  supreme  court  in  Walker  y. 
Shermanj  20  W^id.  686,)  I  am  satisfied  with  the  conclusion  at 
which  ibat  court  arriyed,  that  nothing  of  a  natureperaonal  in  it- 
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self  irill  pafls  by  a  conveyance  of  the  land,  unless  it  be  brought 
irithin  the  denomination  of  a  fixture  by  being  in  some  way  perouk 
nently,  at  least  habitually  attached  to  the  land  or  some  building 
upon  it.  {Id.  655]  and  see  Freeland  y.  Sauthworth,  24  id.  191.) 
Now  although  the  ends  of  these  poles  are  annually  inserted  in 
the  ground,  they  are  as  often  taken  out,  and  for  the  greater  part 
of  the  year  they  are  in  no  manner  fastened  to  the  earth,  but  are 
entirely  movable.  The  purpose  for  which  they  are  set  up  is 
temporary  on  each  occasion,  though  it  is  annually  recurring.  It 
seems  to  me  that  they  partake  of  the  character  of  implements  or 
utensils  rather  than  of  permanent  fixtures.  I  am  of  opinion 
therefore  that  they  did  not  become  parcel  of  the  realty  by  actual 
umexation.  If  they  have  acquired  that  character  it  is  on  account 
of  some  other  relation  which  they  bear  to  the  land. 

There  is  a  class  of  cases  in  which  chattels  are  held  to  be  fix- 
tures, without  actual  annexation,  but  they  are  considered  as 
exceptions  to  the  general  rule,  and  depend  upon  peculiar  circum- 
fltaoees  which  do  not  exist  here.  Besides  the  articles  which 
pass  under  the  denomination  of  heir  homsy  it  is  settled  that  the 
doors,  windows,  locks,  keys  and  rings  of  a  house,  the  fences  upon 
&nns  and  the  manure  about  a  bam  yard  will  pass  under  a  con* 
veyance  of  the  land.  (  Walker  v.  Shermanj  supra  ;  Amos  ^ 
Pier,  on  Fixtures^  188;  Middldnrook  v.  Corwin,  15  WeruL 
169 ;  Goodrich  v.  IveSj  2  BiU^  142.)  These  cases  of  construe* 
tive  annexation  are  placed  upon  the  ground,  that  the  inheritance 
CBimot  be  enjoyed  without  the  use  of  the  things  so  considered  as 
annexed ;  and  it  is  said  that  they  are  accessories  necessary  to 
the  enjoyment  of  the  principaL  {See  Lawion  v.  Sedmoiij  1  Hi 
Black.  259,  n.)  I  do  not  think  hop-poles  come  within  the  reason 
of  these  cases.  They  would  doubtless  be  convement  for  the  pur- 
chaser of  the  fireehoH  but  not  more  so  than  the  other  &rming 
implements  in  the  use  of  the  former  proprietor.  They  are  ju0fc 
as  wen  adapted  for  use  upon  another  hop  fiurm  as  on  this;  and 
the  purchaser  can  supply  himself  with  new  ones  as  readily  as 
with  other  necessary  thmgs  fer  carrying  on  the  agricritnnl  epe* 
rations  of  the  fiurm. 
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I  am  of  opinion  that  the  judgment  of  the  supreme  court  should 
be  reversed)  and  that  judgment  should  be  rendered  in  fiivor  of 
the  plaintiff. 

Johnson,  J.  concurred  with  Denio,  J. 

Judgment  affirmed. 


Beal  against  Finch  and  others. 

In  an  action  for  a  tort  against  two  or  more,  each  defendant  is  a  competent  wft> 

nesB  for  his  co-defendant 
As  to  what  matters  he  may  give  eyidence,  discussed.  Per  Parker,  J. 
In  such  an  action  the  damages  are  not  divisible ;  and  should  the  juiy  erroneously 

assess  different  amounts  against  the  defendants,  the  plaintiff  should  have  Judg- 

ment  against  all  who  are  convicted,  for  the  largest  amount  found  against  any 

one.    Per  Denio  and  Parker,  Js. 

The  plaintiff  brought  the  action  against  Zachariah  Finch  and 
five  others,  to  recover  damages  for  an  assault  and  battery  alleged 
to  have  been  committed  by  them  upon  him.  The  defendants 
put  in  separate  answers,  denying  severally  the  complaint  The 
cause  was  tried  in  August,  1851,  at  the  Delaware  circuit,  before 
Justice  Mason  and  a  jury. 

After  the  plaintiff  had  given  evidence,  tending  to  sustain  the 
action  against  all  the  defendants  and  rested,  the  counsel  for  the 
defendants  Finch  and  John  McEinnon,  called  Archibald  McKin- 
non,  another  of  the  defendants,  and  requested  and  offered  that 
he  shoifid  be  sworn  as  a  witness  on  behalf  of  his  said  two  co- 
defendants  above  named.  The  counsel  for  the  plaintiff  objected 
to  his  being  sworn  as  such  witness,  on  the  ground  that  he  was 
one  of  the  defendants  in  the  action ;  the  said  justice  decided 
ihat  he  wa8  hot  a  competent  witness  for  said  two  defendants  or 


ALBANY,  JUNE,  18M.  129 

Beal  iigadngt  Finch. 

fer  either  of  them,  and  excluded  him  from  being  sworn  on 
their  behalf  and  the  counsel  for  said  two  defendants  excepted. 
The  ooimsel  for  the  defendants  respectively  also  offered  each 
of  the  defendants,  with  one  exception,  as  a  witness  for  his  co- 
defendants  ;  they  were  respectiyely  objected  to  by  the  counsel 
fcr  the  plaintiff  on  the  ground  that  they  were  defendants  in  the 
aetioD,  and  excluded  by  said  justice,  and  the  counsel  for  the  de- 
fendants excepted. 

The  jury  found  a  verdict  against  all  the  defendants  except 
<me;  upon  which  judgment  was  entered  A  bill  of  exceptions 
vas  made  and  three  of  the  defendants  appealed  to  the  supreme 
court  at  general  term,  which  sitting  in  the  sixth  district  affirm- 
ed the  judgment ;  they  appealed  to  this  court. 

A.  ^  R.  Parker^  for  appellants. 

Sayre  ^  Banks,  for  respondents. 

Parker,  J.  This  was  an  action  for  an  assault  and  battery. 
On  the  trial  at  the  circuit,  in  August,  1851,  the  defendants  were 
leverally  offered  as  witnesses  for  the  other  defendants,  but  were 
ocluded  by  the  judge,  to  which  decision  the  defendants  sev- 
erally excepted. 

Under  the  late  practice  it  was  a  great  and  aclnowleged  evil, 
that  the  plaintiff  had  it  in  his  power  in  an  action  for  a  tort,  by 
imiting  several  persons  as  defendants  in  one  action,  to  deprive 
each  defendant  of  testimony  to  which  he  would  have  been  en- 
tided,  if  sued  separately.  By  such  means,  a  plaintiff  was  often 
enabled  to  make  out  his  case  and  put  money  in  his  pocket,  when 
he  had,  in  &c);,  no  good  cause  of  action  against  the  persons  sued 
Suppose  two  persons,  concerned  in  committing  a  battery,  and  a 
third  person  standing  by  as  a  chance  spectator  only,  and  taking 
tt>  part  in  the  transaction.  This  spectator  being  a  disinterested 
witness,  his  testimony  might  be  necessary  to  show  who  struck 
the  first  blow ;  and  the  two  engaged  might  be  indispensable 
Kkr.— Vol.  I.  17 
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tritnesses  to  prove  tliat  the  third  person  was  merely  a  spectator 
and  had  nothing  to  do  with  the  afiray.  Now,  by  suing  all  three 
together,  the  defendants  were  cat  off  from  all  such  testimony, 
though  each  might  have  had  a  complete  defense.  The  plaintiff 
might  call  as  a  witness  some  one  concerned  on  his  side  in  the 
affiray,  and  it  would  take  but  little  testimony  to  make  out  a 
prima  fajcie  case  against  the  spectator.  A  supposed  look  or 
word  of  encouragement  was  enough  to  make  him  a  principal : 
fer  the  law  was  ihen  as  it  is  now,  that  the  slightest  evidence 
against  a  defendant  was  enough  to  require  the  question  whether 
the  defendant  was  properly  joined  to  be  submitted  to  the  jury ; 
and  as,  it  could  not  be  separately  passed  upon,  it  was  decided 
by  the  jury  too  late  to  improve  either  defendant  as  a  witness  for 
another.  Many  other  cases  of  great  hardship  might  be  supposed, 
but  it  is  only  necessary  to  state  one  or  two  for  the  purpose  of 
illustration.  Suppose  A.  had  sold  and  delivered  his  horse  to  B. 
and  received  fix>m  him  the  price,  no  other  person  being  present 
except  G.  who  had  come  with  B.  as  a  witness  to  the  transac- 
tion. If,  afterwards,  A.  sued  B.  and  G.  together  in  trover  for 
the  horse,  he  could  have  made  out  a  pHma  facie  case  by  proving 
he  had  owned  and  used  the  horse  for  a  long  time  before,  and 
that  the  defendants  were  seen  coming  together  towards  A.'s 
Btable,  and  soon  after  going  away  together,  B.  leading  away  the 
horse  with  G.'s  assistance.  Before  the  code,  the  defendants 
were  not  permitted,  as  witnesses  for  each  other,  to  explain  the 
true  state  of  the  transaction,  and  the  plaintiff  would  have  re- 
covered. 

Again,  suppose  six  persons,  three  on  a  side,  engaged  in  a  per- 
sonal encounter,  no  other  persons  being  present.  The  question 
to  be  ascertained  on  the  trial  would  be,  who  was  the  first  ag- 
gressor. Under  the  old  practice,  one  person  on  one  side  ooald 
sue  all  three  on  the  other  side,  and  call  his  two  confederates  as 
witnesses,  and  they  were  necessarily  the  only  witnesses  in  the 
cause.  The  plaintiff  in  such  case  had  the  benefit  of  the  testi- 
mony of  his  two  associates,  and  neither  defendant  could  call  hid 
oo^e&ndants  as  witnesses.    The  improbability  of  ascertaining 
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the  troth,  under  such  drcumstances,  and  the  palpftble  injustiee 
of  Qzelttdmg  the  defendants,  are  obvious.  It  was  cruel  injustice 
to  a  party  to  permit  his  adrersary  to  disqualify  his  witnesses  at 
pleasure.  The  law  afforded  a  very  inadequate  protection  to  per- 
sonal rights,  when  it  suffered  a  plaintiff  to  place  himself  in  a  sit- 
uation to  call  all  his  own  witnesses  and  exclude  all  the  witnesscf 
of  ti)e  defendant  Upon  principle,  it  must  be  oonoeded  that 
every  man  ought  to  have  the  ri^t  to  be  tried  upon  his  owa 
esse  alone,  and  to  avail  himself  of  all  the  witnesses  who  have 
any  knowledge  on  the  subject  of  the  controversy. 

It  was  obviously  one  object  of  the  code  to  correct  the  evil  I 
have  pointed  out,  by  enacting  in  k  897,  (code  of  1849,)  as  follows: 
A  party  may  be  examined  on  behalf  of  his  oo-phuntiff  or  a  co- 
defendant,  but  the  examination  thus  taken  shall  not  be  used  on 
behalf  of  the  parly  examined.  The  only  restriction  upon  th]0 
light  was  that  which  excluded  a  parly  from  testifying  to  matters 
m  which  he  bad  a  legal  interest,  and  that  is  still  retained. 
(H  898, 899.)  This  provision  was  generally  regarded  as  having 
effected  the  desired  change,  and  was  almost  universally  acqui- 
esced in  by  the  courts.  (8  Barb.  8.  C.  R.  655;  10  «d.  290; 
6  Hm.  Pr.  12.  296 ;  4  Sandf.  S.  C.  Rep.  616.)  Sut  even 
under  this  broad  and  seemingly  phun  provision,  it  was  held  in 
one  case  that  no  change  had  been  effected,  and  that  i  897  con- 
templated only  a  continuation  of  the  equily  practice.  {Munr 
sm  V.  Hegematij  10  Barb.  112.)  And  it  became  necessary 
to  come  into  this  court  to  correct  the  erroneous  construction 
given  to  the  statute,  whidb  was  done  at  April  term,  1858.  That 
decisbn  of  this  court,  in  which  it  is  established  that,  in  an 
action  for  tort  against  two  or  more  defendants,  each  defendant  ia 
a  competent  witness  for  the  other  defendants,  is  precisely  in 
point  and  decisive  of  the  case  we  are  considering,  unless  the 
law  QXk  this  point  has  been  changed  since  the  adoption  of  the 
code  of  1849. 

The  provision  of  the  code  I  have  quoted  is  as  broad  as  lan- 
guage could  make  it,  and  was,  I  have  no  doubt,  applicable  to 
eveiy  actioui  whether  for  a  wrong  or  on  contract.    It  was  even 
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applicable  to  an  action  on  a  contract  joint  and  not  severil,  if 
there  was  any  separate  defense  of  which  one  of  the  defendants 
might  avail  himself  each  as  in&ncy,  discharge  in  bankmptcv, 
&c.  Bat  as  to  any  defense  not  separate,  that  is,  for  which  a 
separate  jadgment  coald  not  have  been  rendered  in  favor  of  one 
defendant  alone,  the  statute  very  properly  excluded  the  testi- 
mony of  a  co-defendant,  because  as  to  such  matter  the  witness 
would  be  interested  and  therefore  his  testimony  could  not  be 
received.  Upon  a  joint  contract,  therefore,  where  a  defendant 
had  no  separate  defense,  and  where  a  several  judgment  could 
not  be  rendered  without  violating  the  contract,  a  defendant,  if 
called  as  a  witness,  could  prove  nothing  that  would  not  enure  to 
.  his  own  benefit,  as  well  as  to  the  benefit  of  his  co-defendant,  and, 
as  to  such  matter,  he  was  therefore  interested  and  of  course  incom- 
petent But  it  was  decided  by  a  majority  of  the  supreme  court  in 
The  Mechanics^  ^  Farmers'  Bank  v.  Rider,  (5  How.  Pr.  R. 
401,)  that  even  in  an  action  against  two  defendants  on  a  con- 
tract joint  and  not  several,  each  defendant  might  be  a  witness 
fer  the  other  to  a  matter  in  discharge  of  the  entire  contract* 
This  decision  was  made  in  May,  1851,  and  led  to  amending  the 
code  in  July,  1851,  so  that  the  provision  in  question  should  not 
be  applicable  to  an  action  on  a  contract  joint  and  not  several, 
or  in  which  a  separate  judgment  could  not  be  rendered.  The 
897th  section  as  thus  amended  was  as  follows :  "  A  party  may 
be  examined  on  behalf  of  his  co-plaintiff  or  a  co-defendant,  as  to 
any  matter  in  which  he  is  not  jointly  interested  or  liable  with 
such  co-plaintiff  or  co-defendant,  and  as  to  which  a  separate  and 
not  joint  verdict  or  judgment  shall  be  rendered."  The  word 
^  shall "  in  the  line  last  quoted  was  subsequently  changed  to 
'^  can,"  which  certainly  improves  the  reading  of  the  sentence, 
without  materially  affectiug  its  meaning. 

Though  this  section  is  not  expressed  in  very  clear  terms,  it 
seems  to  me  there  can  be  no  doubt  as  to  its  meaning.  Of  course 
it  can  be  applicable  only  when  defendants  are  sued  jointly. 
There  can  be  co-defendants  in  no  other  case ;  and  it  dedares  as 
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to  what  mfttten  a  defendant,  thtui  jointly  «aed  with  otherB,  may 
be  a  witness  for  his  co-defendant.  It  is  as  to  a  matter  in  which 
he  is  not  jointly  interested,  and  as  to  which  a  separate  jndg- 
ment  may  be  rendered.  He  is  a  competent  witness  in  all  cases 
where  sned  jointly,  but  only  as  to  certain  matters.  He  may 
prove  that  his  co-defendant  was  not  present,  or,  if  present,  that 
he  took  no  part  in  the  assault  and  battery,  or  any  other  separate 
defisnee  of  his  co-defendant.  As  to  such  a  matter,  surely,  he, 
the  witness,  has  no  interest,  and  cannot,  therefore,  be  jointly 
interested  with  his  co-defendant ;  and  as  to  such  matter,  a  ver- 
dict or  judgment  which  is  separate  and  not  joint  can  be  render- 
ed ;  and  it  is,  therefore,  within  the  latter  clause  of  the  amend- 
ment of  1851.  It  is  very  plain  that  the  897th  section  applies  to 
every  case  of  a  joint  and  several  contract,  and  to  every  tort, 
which  is  always  joint  and  several,  and  extends  even  further,  viz. 
to  contracts  joint  and  not  several,  where  one  of  the  defendants 
has  a  separate  legal  defense,  as  may  sometimes  happen.  Such 
separate  defense  must  of  course  be  some  matter  in  which  the 
defendant  testifying  is  not  jointly  interested,  and  as  to  which  a 
separate  judgment  may  be  rendered,  such  as  infimcy,  forgery 
of  the  signature  of  the  co-defendant,  &c.  This  section  ad- 
mits of  no  other  construction  than  that  I  have  given  it,  with- 
out utterly  destroying  its  sense  and  rendering  it  of  no  effect 
whatever.  To  say  that  it  applies  only  to  an  action  in  which 
a  joint  judgment  cannot  be  rendered,  would  confine  it  to  a 
case  where  there  is  only  one  defendant,  for  where  there  are 
two  defendants  there  may  be  a  joint  judgment ;  and  it  cannot 
mean  an  action  where  there  is  but  one  defendant,  for  in  such 
case  there  can  be  no  co-defendant,  and  the  section  would  be  in- 
applicable. 

This  court  has  already  put  a  construction  on  this  section  in 
deciding  the  case  of  Munsen  v.  Hegeman  above  referred  to,  in 
which  Judge  Ghurdiner  said  in  regard  to  section  897  in#the  code 
of  1849,  "^  the  language  is  broad  enough  to  embrace  every  case 
where  there  are  co-plaintiffs  and  co-defendants,  and  it  seems  to 
me,  that  die  only  restriction  imposed  by  implication  is  the  one 
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sabstantially  embraced  in  terms  in  ihis  seotion,  as  amended  m 
1851,  namely  that  such  party  shall  not  be  examined  as  to  any 
matter  in  which  he  is  jointly  interested  or  liable  with  such 
co-plaintiff  or  co-defendant,  and  as  to  which  a  separate  and 
not  joint  verdict  or  judgment  cannot  be  rendered."  I  en- 
tirely concar  in  this  opinion  of  the  learned  jadge,  that  th^ 
law  on  this  subject  is  not  at  all  changed  by  the  amendment 
of  1851,  and  that  such  amendment  was  made  only  for  the  pur- 
pose of  expressing  in  terms  what  before  existed  by  necessary 
inq)lieation;  and  this  view  is  fully  sustained  by  die  history  of 
the  legislation  on  this  subject ;  the  fact  being  notorious,  that 
the  amendment  of  1851  was  adopted  for  the  purpose  of  correct- 
ing what  was  deemed  an  erroneous  construction  put  on  the  act, 
in  the  case  of  the  Mechanksf  and  Fartnersf  BankY.  Bider^ 
above  cited.  My  reasons  for  deeming  that  construction  ar* 
roneous  are  fully  set  out  in  the  dissenting  opinion  in  that  case, 
and  need  not  be  here  repeated. 

In  every  action  for  assault  and  battery,  and  in  all  other  cases 
of  tort,  a  verdict  and  judgment  may  be  rendered  in  favor  of 
one  and  against  another  defendant ;  that  is,  in  the  language  of 
the  act,  a  verdict  or  judgment  separate  and  not  joint  may  be 
rendered.  In  such  an  action  then,  a  party  may  be  examined 
for  his  co-defendant,  as  to  any  matter  as  to  which  a  separate 
and  not  joint  verdict  or  judgment  can  be  rendered,  and  as  to 
any  matter  in  which  he  is  not  jointly  interested  or  liable  with 
such  co-defendant.  In  all  actions  a  defendant  is  a  competent 
witness  for  his  co-defendant.  His  admissibility  as  a  witness 
cannot  be  questioned,  but  he  is  restricted  as  to  the  subject  mat- 
ter of  his  examination.  If  any  question  be  asked  tending  to 
establish  a  defense  of  which  the  co-defendant  cannot  separately 
avail  himself,  the  plaintiff  is  at  liberty  to  object  and  the  court 
must  exclude  it.  Where  a  witness  is  called  to  the  stand,  who  is 
competent  to  be  sworn  and  to  testify  to  some  matters,  but  who 
may  not  speak  of  other  matters,  it  is  not  proper  to  object  to  his 
competency  generally  and  exclude  him.  It  will  not  be  presumed 
that  an  improper  question  will  be  asked  bim.    It  is  only  by  ob- 
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jecting  to  improper  questions  when  asked,  that  a  party  can  ex- 
dude  improper  evidence.  A  party  having  a  witness  on  the  stand 
may  be  called  upon  by  his  adversary  to  state  what  he  proposes 
to  prove  and  in  that  case  he  must  state  it.  But  he  need  make 
no  such  statement  unless  called  upon  to  do  so.  It  is  enough 
fiyr  him  to  proceed  and  put  his  questions  to  the  witness,  unless 
desired  to  state  what  he  expects  to  prove. 

There  are  many  things  which  the  witness  excluded  in  this 
ease  might  have  proved,  that  would  have  constituted  a  separate 
defense  for  the  other  defendants,  and  as  to  which  the  witness 
lutd  no  interest.  He  might  have  proved  the  other  defendants 
were  not  present  or  took  no  part  in  the  rencontre,  or  that  the 
plaintiff  struck  first  and  that  they  acted  only  in  self-defense. 
Any  of  these  matters  would  constitute  an  entire  and  perfect  de* 
fense  for  the  other  defendants  for  whom  he  would  have  testified, 
and  would  have  been  entirely  distinct  and  separate  from  the  de- 
fense of  the  witness.  The  witness  might  still  have  been  found 
gail^,  and  the  other  defendants,  on  his  testimony,  might  be 
acquitted.  So  too  the  ifitness  would  have  been  competent  to 
testify  as  to  admissions  of  the  plaintiff,  or  as  to  any  personal 
defense  arising  out  of  subsequent  transactions,  such  as  accord 
and  satis&ction,  &c.  if  it  had  been  put  in  issue  by  the  pleadings. 
So  &Xy  at  least,  I  had  supposed  the  practice  at  the  circuit  to  be 
now  well  settled,  that  a  defendant  might  testify  in  behalf  of  his 
co-defendant.  But  the  question  has  arisen  and  some  doubt  has 
been  expressed,  whether  a  defendant  when  called  to  testify  for 
his  co-defendant,  can  be  examined  to  mitigate  the  amount  of 
damages  as  against  the  defendants  for  whom  he  testifies.  Upon 
the  mere  question  of  mitigation,  where  a  cause  of  action  is  clearly 
made  out  against  all  the  defendants,  I  do  not  see  how  one  de- 
fendant can  be  a  competent  witness  for  his  co-defendant,  for  that 
is  a  matter  as  to  which  he  is  jointly  interested  with  his  co-de- 
fendant, and  it  is  therefore  within  the  exception  made  by  the 
statute.  He  is  jointly  interested,  because  the  damages  are  not 
divisible.  There  can  be  but  one  verdict  and  for  one  amount 
against  all  those  foond  guilty.    In  HdUey  et  al.  v.  Woodruffs 
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(9  Pick.  555,)  the  jury,  in  an  action  of  trespass,  had,  in  their 
verdict,  erroneously  assessed  damages  against  one  defendant  at 
$2  and  against  the  other  at  $75,  and  the  court  gave  judgment 
against  them  for  the  larger  sum.  This  was  clearly  right  The 
damages  not  being  divisible,  each  defendant  was  liable  for  all 
the  damages  sustained,  without  regard  to  different  degrees  or 
shades  of  guilt,  and  he  would  have  been  liable  to  the  same  extent 
if  sued  alone. 

In  trespass  all  are  principals;  and  if,  in  such  an  action, 
against  two  persons,  they  be  proved  guilty,  and  the  plaintiff 
show  that  he  has  sustained  damage  to  $500  by  their  wrongful 
act,  it  would  not  avail  one  of  the  defendants  that  his  co-defendant 
should  testify  in  his  favor  that  he  had  but  little  to  do  in  inflict- 
ing the  injury.  If  proved,  it  would  not  warrant  any  reduction 
of  the  amount  of  damages.  Being  concerned  in  the  act,  no  mat- 
ter to  how  small  an  extent,  each  defendant  would  be  liable  for 
the  whole  injury  done  by  his  confederates.  Such  evidence  ought 
not  therefore  to  be  received.  If  confined  in  its  operation  to  but 
one  defendant,  it  would  be  immaterial,  because  it  could  have  no 
legal  influence ;  and  if  it  had  any  legitimate  tendency  to  dimin 
ish  the  amount  of  damages,  it  would  be  a  matter  as  to  which 
the  witness  was  jointly  interested  with  the  other  defendant,  and 
should  therefore  be  excluded. 

If  however  the  case  made  out  against  the  defendant  who  is 
called  as  a  witness  is  a  doubtful  one,  I  see  no  objection  to  receiv- 
ing his  testimony  to  mitigate  damages  for  his  co-defendants, 
under  proper  instructions  to  the  jury,  to  consider  it  if  they  ac- 
quit the  witness,  and  to  reject  it  if  they  find  him  guilty.  As 
the  court  cannot  anticipate  in  doubtful  cases,  or  in  cases  where 
there  is  a  conflict  of  testimony,  whether  the  defendant  offered 
as  a  witness  will  be  acquitted  or  convicted,  the  course  I  have 
suggested  in  such  case  seems  to  be  necessary  for  the  protection 
of  the  rights  of  the  other  defendants. 

It  is  said  to  be  diflicult  for  a  jury  to  separate,  in  their  minds, 
the  evidence  given  by  a  defendant  for  his  co-defendant  from  the 
other  evidence,  so  that  the  witness  shall  not  himself  be  benefited 
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by  his  own  testimony.  This  would  be  a  proper  consideration 
fi>r  tbe  legislatnre,  but  i^t  for  this  tribunal.  It  may  be  that  in 
some  cases  a  proper  discrimination  will  not  be  made.  The  same 
difficulty  exists  where  a  maker  and  indorser  are  sued  jointly  on 
a  promissory  note,  in  which  case  precisely  the  same  rule  of  eri* 
dence  prevails.  But  the  difficulty  of  discriminating  and  giving 
proper  effect  to  the  evidence  is  quite  trifling,  compared  with  the 
greater  evil  of  depriving  a  defendant  sued  with  others  of  the 
same  privilege  of  calling  witnesses  enjoyed  by  the  plaintiff 

It  was  perhaps  sufficient  for  the  purpose  of  deciding  this  caaei 
to  have  discussed  the  question  whether  one  defendant  in  an ' 
action  for  tort  can  in  any  case  be  a  witness  for  his  co-defendant ; 
and  it  may  have  been  unnecessary  to  inquire  as  to  what  partic- 
ular matters  he  may  be  examined.  But  it  seemed  to  me  appro- 
priate to  the  discussion  and  a  legitimate  argument  in  &vor  of  the 
oonstruction  for  which  1  contend,  to  show  that  it  secures  to  a 
defendant  sued  with  another  all  of  the  rights  of  which  he  had 
been  unjustly  deprived  under  the  late  practice.  His  cause 
may  now  be  tried  so  as  to  give  him  the  benefit  of  all  or  of  nearly 
all  the  testimony  he  would  have  had  if  sued  alone.  A  construe- 
^tion  that  secures  such  a  practical  result  is  in  accordance  with 
the  irell  settled  rule  of  law,  which  requires  a  remedial  statute  to 
be  8a  construed  if  possible,  as  to  effectuate  the  contemplated 
refimn. 

It  is  enough,  however,  that  each  defendant  was  a  cAnpetent 
witness  in  this  case  for  his  oo4efendant ;  and  the  court  below 
liaTing  erred  in  deciding  otherwise,  die  judgment  should  be  re- 
yersed  and  a  new  trial  ordered. 

Johnson,  J.  Sec.  897  of  the  code  of  1849|  provided  that 
"  a  party  may  be  examined  on  behalf  of  his  co-plaintiff  or  a 
co-defendant ;  but  the  examination  thus  taken  shall  not  be  used 
on  behalf  of  the  party  examined."  Although  the  permission 
to  examine  a  co-plaintiff  or  co-defendant  is  given  in  general 
terms,  so  that  standing  alone,  it  would  cover  every  case  of  co- 
plaintiflt  or  co-defendants,  we  held  this  generality  restrained 
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by  the  subsequent  words,  upon  the  general  principle  that  a  stat- 
ute is  not  to  be  construed  to  authorize  the  doing  of  any  thing 
which  by  the  provisions  of  the  same  statute  would  be  ineffectual 
for  all  purposes  when  done.  In  Munson  v.  Hegeman^  (March, 
1853,)  we  •accordingly  held  that  where  the  examination  of  a 
party  by  his  co-plaintiff  or  co-defendant,  could  not  be  used  in 
the  suit  at  all,  without  operating  on  behalf  of  the  party  ezam^ 
ined,  he  could  not  be  examined.  We  further  held,  that  the 
cases  in  which  the  testimony  could  not  be  used  for  the  co-plain- 
tiff or  co-defendant,  without  operating  in  favor  of  the  party  ex- 
amined, were  those  in  which  the  party  examined  and  his 
co-plaintiff  or  co-defendant  were  jointly  interested  or  liable,  and 
separate  judgments  could  not  be  rendered.  Applying  these 
rules  to  the  case  then  before  us,  we  determined  that  one  of  the 
defendants  could  be  examined  by  the  other,  and  reversed  the 
judgment  below  on  the  ground  that  the  judge  at  the  trial  had 
refused  to  allow  the  defendant,  who  was  offered  to  be  examined 
on  behalf  of  his  co-defendant,  to  be  sworn.  That  was  an  action 
against  two  for  the  unlawful  conversion  of  two  canal  boats,  it 
being  alleged  that  one  defendant  sold  them  at  auction,  and  the 
other  bought  them.  The  complaint  charged  that  the  defendants 
acted  in  concert  together,  with  the  purpose  of  appropriating  the 
boats  to  their  own  use,  or  to  the  use  of  one  of  them,  and  that 
they  had  so  converted  them.  Our  decision,  therefore,  neces* 
sarily  involved  the  proposition  that  defendants  sued  jointly 
fcr  a  wrongful  conversion  of  personal  property,  did  not,  necessa- 
rily, come  within  the  rule  of  exclusion  before  stated.  That  of 
defendants  so  sued  it  could  properly  be  said,  that  they  were  not 
jointly  interested  or  liable,  and  that  a  separate  and  not  joint  judg- 
ment could  be  rendered. 

We  are  now  prepared  to  examine  the  provision  on  this  sub- 
ject in  the  code  of  1851,  on  which  the  determination  of  this  case 
depends.  Section  397  says,  '* A  party  maybe  examined  on  be- 
half of  his  co-plaintiff  or  a  co-defendant,  as  to  any  matter  in 
which  he  is  not  jointly  interested,  or  liable  with  such  co-pkintiff 
or  co-defendant,  and  as  to  which  a  separate  md  not  joint  rerdiot 
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or  judgment  shall  be  rendered."  But  the  examination  thus 
taken  shall  not  be  used  in  behalf  of  the  party  examined.  The 
competency  of  a  witness  or  the  admissibility  of  testimony,  must 
be  decided  when  the  question  arises  and  as  the  case  then  stands* 
We  cannot,  therefore,  construe  the  expression  ^^  verdict  or  judg- 
ment shall  be  rendered,"  as  importing  that  the  competency  of 
ihe  witness,  or  the  admissibility  of  the  testimony,  is  to  be  deter- 
mined according  to  the  yerdict  or  judgment  afterwards  to  be 
rendered.  That  makes  nonsense  of  the  provision.  I  think  it 
skould  be  construed  ^  can  be  rendered,"  in  accordance  with  the 
amendment  of  1852.  The  defendants  were  sued  jointly  for  an 
assault  and  battery. '  The  court  refused  to  allow  either  of  them 
to  be  sworn  and  examined  on  behalf  of  the  others,  thus  ja  effect 
determining  that  no  supposable  state  of  the 
one  examinable  for  the  other  or  others,  v 
that  one  defendant  is  not  jointly  interested 
cause  his  interest  is  that  the  others  should  bej 
thereby  if  he  also  is  found  guilty  it  may  be 
will  be  levied  out  of  the  property  of  the  otheJLm''whicS*'casV 
as  there  is  no  contribution  between  wrong-doers,  he  ^ 
escape  altogether ;  nor  are  they  jointly  liable,  because  although  a 
recovery  in  form  joint  may  be  had  against  all  who  are  convicted, 
and  although  the  plaintiff  has  alleged  a  joint  trespass,  he  may 
recoTcr  against  any  one  or  more,  and  the  others  be  acquitted* 
The  liability  is,  therefore,  not  necessarily  a  joint  liability  of  all 
who  are  sued.  A  matter  cannot  be  said  to  be  one  in  which  both 
are  jointly  interested  or  liable,  unless  from  the  nature  of  the 
case,  the  same  event  necessarily  attends  on  the  rights  of  both* 
If  one  may  be  acquitted  and  the  other  convicted,  in  respect  to 
their  original  liability,  Z  cannot  see  the  jointness.  This  is  ob- 
viously true  in  respect  to  persons  charged  as  joint  trespassers) 
and  always  was  the  law.  That  in  such  a  case  a  separate  and 
not  joint  verdict  or  judgment  may  be  rendered,  always  was  and 
itill  is  the  law ;  one  may  be  acquitted  and  the  other  convicted| 
md  if  thai  does  not  constitute  a  capacity  to  have  separate  ver* 
Jids  and  judgments^  I  cannot  conceive  tohat  would 
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It  was  argaed  that  the  statute  should  be  read  "  as  to  which  a 
separate  verdict  or  judgment  can  be  and  a  a  joint  verdict 
or  judgment  cannot  be  rendered."  If  the  statute  were  so 
worded  I  am  ready  to  concede  that  the  consequences  drawn 
firom  that  construction  would  follow.  But  the  difficulty  ia 
that  the  statute  is  not  so  worded,  and  so  to  construe  it  gives  no 
other  force  to  the  language  than  would  have  been  conveyed  if 
the  words  had  stood,  '^  as  to  which  a  joint  verdict  or  judgment 
cannot  be  rendered.''  So  read  it  would  render  the  whole  section 
nugatory,  for  in  every  action  where  there  are  more  defendants 
than  one  there  may  be  a  joint  judgment.  It  is  proposed  to  bor- 
row the  exposition  of  this  statute  from  the  rules  which  gov- 
erned the  examination  of  co-parties  in  suits  in  equity,  and  to 
hold  it  to  be  substantially  an  adoption  of  those  rules,  with  the 
addition  of  those  few  cases  in  which,  by  statute  prior  to  the  codOi 
one  party  could  be  examined  at  law  in  behalf  of  or  against  a  co- 
party.  I  do  not  think  that  the  old  rules  upon  this  subject  form 
any  guide  for  the  construction  of  the  code.  Almost  every  see* 
tion  of  it  is  pregnant  with  an  intention  to  alter  the  law,  and  no- 
where is  that  intention  more  conspicuous  than  where  it  deals 
with  the  subject  of  the  competency  and  examination  of  witnesses. 
There  is  now  but  one  method  of  procedure,  embracing  all  cases, 
both  at  law  and  in  equity,  and  one  set  of  provisions,  which  are 
to  govern  all  cases.  Wherever  the  lawmakers  have  recognised 
in  distinctions  previously  existing,  a  foundation  belonging  to  the 
nature  of  the  subject,  and  not  to  the  artificial  system  in  which 
it  was  included,  and  have  thought  those  distinctions  proper  to 
be  still  preserved,  they  have  so  provided.  How  far  that  course 
was  proper  to  be  pursued,  was  a  matter  as  to  which  their  deter- 
mination was  final  as  their  power  to  act  was  plenary.  If  the 
language  in  which  they  have  conveyed  their  will  does  not  by  its 
own  force  continue  those  rules,  and  preserve  those  distinctions, 
I  am  unwilling  to  strain  its  obvious  import  for  the  sake  of  con- 
formity to  them. 

The  judgment  should  be  reversed  and  a  new  trial  orderecit 
costs  to  abide  the  event. 
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Denio,  J.  In  the  code  of  procedure  enacted  in  1849,  the 
fKmmxm  enabling  parties  to  call  their  associate  plaintiffs  and  de- 
fendants, was  in  these  words :  ''  A  party  may  be  examined  on  be- 
lialf  of  his  co-plaintiff  or  a  co-defendant ;  but  the  examination  thus 
taken  shall  not  be  used  on  behalf  of  the  party  examined."  {Laws 
1849,  p.  692,  §  897.)  Before  this  canse  was  tried  the  provision  had 
been  amended,  by  inserting  at  the  end  of  the  first  branch  of  the 
sentence,  after  the  word  ^'  co-defendant,"  the  following  words : 
^asto  any  matter  in  which  he  is  not  jointly  interested  or  liable 
with  such  co^laintiffor  co^fendaTitj  and  €U  to  which  a  separate 
and  not  joint  verdict  or  jiidgment  shaU  be  renderedJ^  (Laws 
1851,  p.  908,  i  897.)  The  law  stood  thns  at  the  time  of  the 
trial  The  section  was  again  amended  in  1862,  by  changing 
the  word  shall  to  can,  bnt  not  altering  the  provision  in  any 
olher  respect.  (Laws  1862,  p.  662,  i  397.)  This  last  change 
was  made  after  the  trial  of  this  cause ;  and,  if  it  modifies  in 
any  degree  the  construction  of  the  provision,  it  cannot  affect 
the  decision  we  are  now  to  make.  But  I  suppose  the  meaning  was 
not  changed  by  the  substitution  of  can  for  shall.  As  the  ques- 
tion respecting  the  competency  of  a  witness  is  to  be  determined 
when  he  is  offered,  which,  of  course,  is  while  the  trial  is  in  pro- 
gress, and  before  any  verdict  or  judgment  is  pronounced,  it 
would  be  manifestly  absurd  to  enact  that  its  determination 
should  depend  upon  the  subsequent  decision  of  the  jury  or  the 
court,  upon  the  alleged  cause  of  action.  It  was  intended  in  both 
cases  to  refer  to  the  legal  character  of  the  action.  If  it  was  an 
action  in  which  a  separate  and  not  a  joint  verdict  or  judgment 
must  ultimately  be  rendered,  a  defendant  could  call  his  co-de- 
fendant ;  and  in  that  case  only.  The  last  amendment  was  de- 
signed simply  to  render  the  provision  more  rational  and  per- 
spicuous, and  not  to  change  its  meaning. 

The  action  in  this  case  was  for  an  alleged  assault  and  battery. 
It  was  for  a  tort ;  and  it  belongs  to  the  class  of  actions  which 
are  joint  or  several,  at  the  election  of  the  party  injured.  The 
plaintiff  in  this  case  elected  to  deal  with  it  as  a  joint  trespass, 
and  he  sued  all  the  alleged  wrong-doers.    If  he  proved  them  all 
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guilty,  he  was  entitled  to  a  joint  verdict  and  judgment.  Indeed, 
this  is  the  only  judgment  he  could  have  if  he  prevailed  against 
all.  If  the  jury  should  perversely  give  separate  damages,  it 
would  be  illegal,  and  the  plaintiff  would  be  entitled  to  judgment 
against  all,  for  the  largest  amount  of  damages  found  agunst 
any  one.  {Halsey  v.  Woodruffs  9  Pick.  555.)  The  question 
here  arose  after  the  plaintiff  had  proved  a  prima  fcuAs  case 
against  all  the  defendants,  and  had  rested.  The  defendants 
dien  offered  to  call  each  other,  and  the  alleged  enror  is  that  the 
oourt  refused  to  allow  them  all  to  testify  for  the  defense,  in  this 
action  for  a  joint  trespass.  First,  then,  was  each  defendant 
when  called,  ^<  jointly  interested"  with  the  other  defendants  who 
respectively  called  them,  as  to  the  alleged  assault  and  battery? 
That  the  proposed  witness  was  interested^  is  clear,  if  any  person 
was.  The  defendants  were  alike  interested,  one  precisely  as 
much  as  another — ^the  proposed  witness  equally  with  the  defend* 
ant  who  called  him.  Each  defendant  was  interested  to  defeat 
the  action  altogether;  or,  if  this  could  not  be  done,  to  make  the 
damages  as  light  as  possible.  But  was  the  witness  jointly  in- 
terested with  the  defendant  who  called  him  ?  As  the  case  stood, 
he  certainly  was.  It  was  an  action  for  a  joint  wrong,  which|  if 
made  out  as  alleged,  must  be  followed  by  a  joint  judgment;  for 
no  other  could  possibly  be  given.  Then  take  the  next  word  ia 
the  statute,  liable.  Was  it  a  matter  in  which  he  was  jointljf 
liable  with  the  defendant  who  called  him  ?  If  he  was  liable  at 
all,  he  was  jointly  liable,  for  we  have  seen  that  if  the  action  was 
sustained,  there  could  be  no  several  judgment  against  them.  It 
would  be  preposterous  to  say  lliat  perhaps  the  defendant  who 
called  his  co-defendant  was  not  liable  at  all,  that  is,  that  he  was 
not  guilty.  This,  of  course,  could  not  be  ascertained  until  the 
verdict  was  given,  and  the  question  was  to  be  determined  then, 
without  the  light  which  that  verdict  would  afford.  The  legisla- 
ture did  not  suppose  that  when  a  witness  was  called,  the  court 
would  inquire,  in  order  to  determine  upon  his  competency,  how 
the  issue  ought  ultimately  to  be  decided.  The  expressions, 
jwntly  interested  and  jointly  liable,  refer  to  the  nature  of  the 
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action.    If  the  action  sets  up  a  joint  interest  or  a  joint  liability 
in  the  defendants,  they  cannot  be  witnesses  for  each  other.    If 
the  demand  or  liability  sued  on  is  several  as  respects  the  sev- 
eral defendants,  that  is,  if  one  is  sued  for  one  thing,  and  an- 
other for  another  thing,  in  the  same  action,  as  is  often  the  case, 
each  can  call  the  others  as  a  witness.    But  the  remaining  lan- 
guage of  the  statute  is,  if  possible,  still  more  conclusive.    It 
must  be  a  ease,  or  matter,  '^  as  to  which  a  separate  and  not  joint 
verdict  or  judgment"  can  be  rendered.    In  other  words,  it  must 
be  such  a  chum,  demand,  or  cause  of  action,  as  that  a  separate 
judgment  can  be  rendered  against  the  party  calling  the  witness, 
and  it  must,  moreover,  be  such  a  one  that  a  joint  judgment, 
against  such  party  and  the  proposed  witness,  cannot  be  ren- 
dered.   Here  again  the  statute  looks  at  the  theory  of  the  action, 
or  matter  in  controversy.    It  assumes  that  the  plaintiff  may 
prevail,  and  not  that  he  will  be  certainly  defeated.    It  must  be 
a  case  which  if  sustained,  as  alleged,  will  produce  separate  judg- 
ments, and  in  which  a  joint  judgment  cannot  be  given.    This  is 
the  direct  opposite  of  this  case.    Here,  if  the  plaintiff  reoorers 
according  to  the  complaint  he  must  have  a  joint  judgment,  and 
cannot  by  any  possibility  have  separate  ones.    It  is  manifestly, 
therefi>re,  a  case -in  which  the  defendants  cannot,  under  this 
statute,  give  testimony  for  each  other.    If  the  defendants  were 
competent  witnesses  for  each  other,  in  this  action,  co-defendants 
can  be  examined  for  their  associates,  in  every  possible  case.    It 
bia  been  argued  that  the  restriction  in  the  amendment  of  1851| 
18  limited  to  actions  upon  joint  contracts,    formerly,  it  is  true, 
a  plaintiff  suing  on  an  alleged  joint  contract  must  recover  against 
all  the  defendants,  or  fail  altogether  in  the  action.    But  this  is 
otherwise  by  the  code.    If  in  such  an  action  it  appear  that  one 
or  more  of  the  defendants  are  not  joint  contractors,  as  in  the 
case  of  too  many  sued  as  partners,  judgment  passes  against  tihose 
who  are  really  parties  to  the  contract,  and  the  others  are  entitled 
to  judgment  in  their  &vor.    {Code^  i  274.)    In  such  an  action 
separate  judgments  may  be  ^ven,  if  the  proof  inculpates  one 
and  aoquits  &e  other,  precisely  as  in  an  action  for  a  tort.    The 
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action  is  upon  a  joint  liability  in  both  cases,  and  in  both  cases  a 
joint  judgment  may  be  given ;  and  such  a  judgment  must  be 
given,  if  the  plaintiff  proves  his  case.  If  it  be  allowable  to 
strike  out  of  the  statute  the  words,  ^^  and  not  joint  verdict  or 
judgment  can  be  rendered,"  which  is  indispensable  to  enable 
co-defendants  in  actions  of  tort  to  swear  for  each  other,  I  see 
no  difiSculty  in  holding  that  co-defendants,  in  actions  ex  con- 
tractu, are  competent  witnesses  for  their  associates ;  and  thus, 
the  restriction  carefully  incorporated  into  the  section  in  ques* 
tion,  by  the  amendment  of  1851,  becomes  entirely  nugatory. 
These  are  some  of  the  difficulties  which  the  defendants  have  to 
encounter  in  construing  the  statute  so  as  to  meet  their  views. 
I  may  as  well  state  here  that  when  the  words  of  the  statute  are 
plain  and  explicit,  there  is  no  room  for  the  business  of  construc- 
tion. The  duty  of  the  court  is  simply  one  of  obedience.  We 
read  in  the  provision,  that  where  the  matter  in  litigation  is  one 
in  which  a  joint  verdict  or  judgment  cannot  be  rendered  against 
the  defendants,  they  may  call  each  other  as  witnesses ;  and  it 
is  not  pretended  that  there  is  any  other  provision  allowing  them 
to  testify  for  each  other.  How  then  can  it  be  said  that  in  an 
action  against  several  for  a  joint  trespass,  where  a  joint  verdict 
and  judgment  is  a  matter  of  course  if  the  action  is  sustained, 
that  each  defendant  can  be  sworn  for  the  others  ?  To  me  it 
seems  inconsistent  with  any  fair  pretense  of  loyalty  to  the 
statute. 

There  is  a  numerous  class  of  cases  where  the  several  defend- 
ants have  no  joint  interest  or  liability,  and  where  several  judg- 
ments must  be,  and  joint  judgments  cannot  be  rendered.  Actions 
against  the  several  parties  to  bills  of  exchange  and  promissory 
notes,  is  one  instance.  The  holder  may  sue  the  maker  and  in- 
dorsers  of  a  note,  or  the  acceptor,  drawer  and  indorser  of  a  bill 
in  one  action.  Sut  their  liabilities  are  several,  and  no  joint  judg- 
ment can  be  rendered.  The  statute  applies  to  this  case.  Again, 
in  a  great  many  cases  formerly  cognizable  in  courts  of  equity, 
but  which  are  now  dealt  with  under  the  provisions  of  the  code, 
the  defendants'  interests  are  several.    In  suits  by  a  judgment 
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ereditor,  for  instance,  all  the  parties  who  have  his  property  in 
iheir  hands  are  made  defendants,  though  there  is  no  sort  of 
piiyitj  among  them,  and  the  decree  will  be  several  against  each 
according  to  his  individual  liability.  So  in  bills  to  enforce  a 
tnist,  all  the  parties  who  have  interfered  with  the  trust  estate 
are  made  parties ;  and  so  also  in  suits  to  foreclose,  or  redeem 
mortgaged  premises,  separate  and  independent  incumbrancers 
are  proceeded  against  in  the  same  suit.  Then  again  there  may 
be  several  plaintiffs  whose  interests  are  separate  and  distinct,  as 
in  the  case  of  separate  and  independent  creditors,  legatees,  next 
of  kin  and  cesiuis  que  trust,  suing  a  trustee  or  personal  repre- 
sentative of  a  deceased  person.  These  persons  may,  and  when 
not  inconveniently  numerous,  must  join  as  plaintiffs.  It  is  to 
this  class  of  cases,  in  my  opinion,  that  the  section  under  consid- 
eration refers,  as  it  is  to  such  cases,  only,  that  the  language  ap- 
plies. The  section,  it  will  be  observed,  allows  co-plaintifis,  as 
well  as  co-defendants,  to  be  witnesses  for  each  other,  subject  to 
the  same  restrictions ;  but  it  will  be  impossible,  I  think,  to  im- 
agine a  case  where  it  would  not  be  preposterous  for  one  plaintiff 
to  be  a  witness  for  his  associate  plaintiff,  unless  it  be  one  of  the 
class  last  referred  to.  In  all  actions  of  strictly  legal  cognizance, 
the  plaintiffs  where  there  are  several  must  have  a  joint  interest, 
and  there  can  be  no  recovery  unless  all  are  found  entitled  to 
judgment.  Suppose  a  case,  therefore,  where  several  joint  own- 
ers of  real  or  personal  property  have  occasion  to  prosecute  several 
persons  for  an  injury  to  such  property,  upon  the  rule  contended 
finr  by  the  defendants  in  this  case,  all  the  defendants  could  swear 
for  each  other,  while  none  of  the  plaintiffs  could  be  heard  to  say 
a  word  in  their  own  behalf. 

It  is  supposed  by  the  defendants'  counsel  that  the  word  matter 
in  the  section  in  question,  is  used  in  the  sense  of  topicj  feature^ 
or  circumstance.  Thus,  when  the  defendant  J.  McEinnon  called 
the  defendant  A.  McEinnon,  it  is  argued  that  it  was  to  give  evi- 
dence as  to  the  individual  complicity  of  the  former  in  the  assault ; 
and  the  inquiry  is  said  to  be  whether  the  restrictive  words  in 
the  statute  can  be  predicated  of  that  matter.    If  this  were  a 
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jost  criticism  it  would  not  aid  the  defendants,  for  assuredly  a 
joint  verdict  and  judgment  could  and  must  be  rendered  upon 
that  particular  subject,  if  found  in  favor  of  the  plaintiff.  But 
this  is  not  a  correct  exposition  of  the  statute.  The  language  of 
the  restrictive  sentence  is  evidently  taken  in  part  from  the  73d 
rule  of  the  late  court  of  chancery,  which  allowed  the  examination 
of  a  co-defendant  against  the  complainant  '^  as  to  any  matter  in 
which  he  was  not  interested"  The  statute  in  question  super- 
adds the  other  words,  to  make  it  still  more  clear,  that  the  right 
to  examine  was  confined  to  the  case  where  one  of  the  defendants 
was  charged  with  a  distinct  and  separate  liability,  with  which  the 
witness  had  no  connection,  and  to  limit  the  testimony  to  facts 
relating  to  that  separate  liability.  Under  the  rule  prevailing  in 
chai^cery,  a  defendant  could  never  be  heard  as  a  witness  where 
he  and  the  defendant  who  called  him  were  jointly  charged  with 
the  same  matter,  though  the  case  were  such  that  one  might  be 
acquitted  by  the  prooi^  and  the  other  found  responsible.  (  Whip- 
ple V.  Lansings  3  Jhhn.  Ck.  R.  612.) 

Again  it  is  argued  that  the  provision  which  has  been  allowed 
to  remain  in  the  section,  declaring  that  the  testimony  of  a  party 
shall  not  be  used  in  his  own  behalf,  has  an  important  bearing 
upon  the  case.  I  think  it  has  none  at  aD.  When  parties  are 
sued  upon  several  liabilities,  there  are  generally  some  grounds 
of  defense  common  to  them  all.  Take  the  case  of  separate  in- 
dorsers  upon  a  promissory  note.  Usury,  or  payment  by  the 
maker,  would  discharge  all  the  ^rties.  So  persons  prosecated 
in  one  suit  as  separate  and  independent  trustees  of  a  judgment 
debtor,  could  defend  themselves  by  proof  showing  the  judg- 
ment paid,  or  otherwise  discharged.  These  defenses  might  be 
proved  by  one  of  the  defendants,  for  the  benefit  of  the  others, 
and  the  fiatcts  would  be  equally  pertinent  for  the  defense  of  the 
witness ;  but  the  provision  referred  to  would  prevent  him  from 
availing  himself  of  it.  In  fact  the  clause  is  just  as  necessary 
in  the  way  I  read  the  statute,  as  upon  the  constructioa  for 
which  the  defendants  contend.    It  has  no  tendency  to  show  Uml 
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ft  defendant  can  be  a  witness  in  respect  to  a  matter  wherein  ho 
i0  jointly  charged  with  the  party  calling  him. 

It  is  no  necessary  part  of  the  duty  of  a  judge  to  vindicate  the 
policy  of  the  law.  Were  it  otherwise,  it  would  be  easy  to  show 
that  the  maxim  which  forbids  a  party  to  be  heard  as  a  witness 
in  bis  own  case,  is  founded  in  wisdom,  and  ought  not  to  be  changed 
to  smt  any  speculatire  theories  of  the  'nature  of  evidence. 
Men  of  ingenious  minds  have  fiincied  that  the  truth,  which  is  the 
object  of  1^  eontrivances  for  the  investigation  offsets,  would  be 
Qore  likely  to  be  attained,  if  the  parties  were  allowed  to  give 
their  own  account  of  the  disputed  transaction  as  witnesses  upon 
their  oaths.  No  doubt  this  would  sometimes  be  the  case,  though 
my  own  experience,  in  some  instances  where  this  has  been  done 
hj  consent,  would  be  any  thing  but  favorable  to  the  practice  as 
a  means  of  settling  contested  matters  of  fact  But  a  judicious 
lawmaker  will  not  limit  himself  to  a  single  aspect  of  the  ques- 
tion where  a  long  established  rule  is  sought  to  be  changed.  In 
alaige  class  of  litigated  cases,  especially  in  actions  like  the. one 
under  review,  the  parties  come  to  the  trial  with  minds  excited 
by  mterest,  prejudice  and  passion.  A  system,  which  shall  invite 
them  to  take  the  stand  as  witnesses  against  each  other,  will 
offer  a  premium  to  the  practice  of  dissimulation,  craftiness  and 
perjury ;  and  will  in  my  judgment  inflict  an  injury  to  public 
morals,  which  no  fancied  advantage  can  in  any  degree  atone  for. 
The  notion  of  limiting  the  application  of  the  testimony  to  tiie 
case  of  the  other  parties  jointly  charged  with  the  witness,  would 
be  foundrin  most  cases  entirely  illusory.  The  present  action  fur- 
mshes  as  good  an  illustration  of  that  point  as  any  other*  Here 
vere  five  defendants  charged  with  a  joint  assault  and  battery  upon 
an  mdividnal.  Testimony  from  indifferent  witnesses  had  made 
oat  a  prima  facie  case.  It  is  therefore  probable  that  a  personal 
conflict  of  some  character  had  taken  place,  and  that  the  question 
vu  as  to  which  party  was  the  aggressor,  the  plaintiff  or  the  de- 
fendants. Then  it  is  proposed  that  each  defendant  shall  give 
Ins  account  of  the  matter  on  oath,  not  professedly  as  evidence  on 
Ins  own  behali^  but  as  a  witness  for  the  others,  and  the  jury. 
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sitting  without  the  conveniences  for  taking  minutes,  and  not  pos- 
sessing habits  to  qualify  them  for  making  a  discrimi&ating 
analysis  of  the  evidence,  are  expected  to  give  a  Ycrdict  upon  the 
case  of  each  defendant,  not  upon  the  general  merits  of  the  con- 
flict, according  to  all  the  testimony,  but  by  applying  to  each  de- 
fendant, a  history  of  the  occurrence,  of  a  different  character,  it 
may  be,  from  that  which  is  to  be  applied  to  each  of  the  others. 
This  would  be  sufficiently  intolerable  if  the  plaintiff's  account 
was  also  to  be  heard :  but  he,  unfortunately  having  no  associate 
on  the  record,  must  submit  to  be  silent  and  have  the  case  deter- 
mined upon  the  oaths  of  the  very  individuals  whom  he  has  prose- 
cuted for  an  outrage  upon  his  person. 
I  am  in  £stvor  of  affirming  the  judgment  of  the  supreme  court. 

Allbn,  J.  also  delivered  an  opinion  in  &vor  of  affirmance. 

Judgment  reversed. 


RosEVELT  against  Brown. 

The  ownen  of  atock  are  ''  the  penone  oompoeiDg  the  company/'  within  the  ser- 
enth  section  of  the  act  of  1811,  relative  to  incorporations  for  mannftcUiring 
purposes. 

A  person  to  whom  stock  is  transferred  on  the  books  of  the  company  and  who 
upon  BQch  books  iq>pear8  to  be  the  legal  owner,  is  liable  to  creditors  nndor  the 
seventh  section  of  the  act,  though  it  was  tnmsferred  to  and  held  by  him  as  col- 
lateral security  for  a  debt 

Accordingly,  where  P.,  the  owner  of  stock  in  a  company  incorporated  under  the 
act  of  1811,  agreed  with  a  firm  to  transfer  it  to  B.,  one  of  its  members,  as  col- 
lateral security  for  his  indebtedness  to  the  firm,  and  that  the  latter  might  sell 
Buffldent  of  the  stock  to  pay  such  indebtedness  on  a  specified  contingency; 
and  D.  in  peribrmance  of  the  agreement  transferred  the  stock  to  B.  on  the 
books  of  the  company  absolutely,  and  it  was  so  held  by  him  when  the  com- 
pany was  dissolved ;  Held,  that  B.  was  individually  responsible  to  a  creditor 
of  the  company  to  the  amount  of  the  stock. 
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Action  to  recover  of  the  defendant  the  amount  of  a  debt  due 
from  the  Moravia  Cotton  Mill,  a  manufacturing  corporation^  on 
ike  ground  that  he  was  one  of  its  stockholders  at  the  time  of  its 
dissolntion. 

The  suit  was  brought  in  the  superior  court  of  the  city  of  New- 
Tork,  and  tried  before  Justice  Bosworth  and  a  jury. 

The  plaintiff  proved  that  the  company  was  incorporated  on 
the  15th  of  May,  1881,  under  and  pursuant  to  the  act  relative 
to  incorporations  for  manufacturing  purposes,  passed  March  22, 
1811 ;  that  it  carried  on  business  at  Moravia,  Cayuga  county, 
tiD  November,  1850 ;  that  proceedings  were  taken  for  its  dis- 
solution in  January,  1851,  and  it  was  dissolved  by  the  judgment 
of  the  supreme  court  in  May  of  that  year.  He  also  proved 
and  read  in  evidence  a  note  made  by  the  company,  dated  Oct. 
4, 1850,  payable  to  the  plaintiff,  or  order  for  $108.83.  Artemas 
Cady,  a  witness  sworn  on  behalf  of  plaintiff,  testified  that  he 
was  the  agent  of  the  company  to  July,  1850 ;  that  the  book  pro- 
duced by  him  was  the  book  of  the  company  on  which  its  stock 
was  transferred,  and  that  he  saw  Orsamus  Dibble  execute  the 
transfer  of  stock  to  the  defendant  in  said  book  contained,  and 
witnessed  its  execution.  The  said  transfer  was  then  read  in 
evidence  from  said  transfer  book,  as  follows :  "  20  shares.  For 
value  received  I  hereby  transfer  and  assign  to  Silas  Brown 
twenty  shares  of  the  capital  stock  of  the  Moravia  Cotton  Mill  of 
Moravia.    As  witness  my  hand  and  seal,  this  19th  of  June,  1843. 

In  presence  of  A.  Cady.  Orsamus  Dibble,    [l.  s.]" 

The  witness  further  testified  that  he  once  and  in  or  about 
the  year  1847,  called  on  the  defendant  for  a  proxy  to  Dibble  to 
vote  on  this  stock,  and  that  the  defendant  gave  him  such  proxy ; 
that  Dibble  resided  and  did  business  as  a  merchant  at  Moravia. 
The  defendant  in  his  defense  offered  to  prove  and  read  in  evi- 
dence a  contract  of  which  the  following  is.  a  copy,  viz : 

^'  This  agreement  between  Silas  Brown  &  Co.  and  Orsamus 
Dibble  witnesseth — ^That  the  said  Brown  &  Co.  agree  to  sell  the 
said  Dibble,  from  time  to  time  as  he  may  require,  a  further 
supply  of  goods,  so  that  his  indebtedness  to  them  may  amount  to 
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a  sum  not  exceeding  $1000 ;  and  the  said  Dibble  agrees  to 
transfer  to  Silas  Brown  for  the  benefit  of  said  Brown  &  Co.  ag 
collateral  fiecurity  for  his  indebtedness  to  them,  the  stock  which 
he  now  owns  in  the  Moravia  cotton  foctory  amounting  to  about 
the  sum  of  $2000.  And  it  is  understood  between  the  parties, 
that  the  said  Dibble  shall  from  time  to  time  make  such  payments 
on  account  to  the  said  Brown  &  Co.  as  he  may  be  able;  and  the 
said  Brown  &  Co.  agree  to  sell  to  the  said  Dibble,  from  time  to 
time,  an  amount  of  goods  equal  to  the  payments  he  may  make, 
so  that  his  indebtedness  may  at  any  time  remain  at  a  sum  not 
exceeding  $1000 ;  and  it  is  further  understood  and  agreed,  that 
in  case  the  indebtedness,  or  any  portion  of  it  to  the  said  Brown 
&  Co.  shall  remain  unpaid  at  the  end  of  two  years  from  the  date 
of  purchase,  that  they  shall  in  that  case  have  the  right  to  sell 
or  dispose  of  the  said  £aM$tory  stock  to  an  amount  sufficient  to 
pay  any  portion  of  their  claim  which  may  remain  unpaid  at  the 
end  of  two  years  from  the  date  of  purchase. 
New-York,  June  3, 1843.  Silas  Brown  &  Co. 

Orsamus  Dibble  ; 
and  to  prove,  in  connection  with  said  contract  by  said  wit- 
nesS)  A.  Cady,  that  the  firm  of  Silas  Brown  &  Co.  were  mer* 
chants,  doing  business  in  New-York,  composed  of  the  defendant, 
Andrew  A.  Brown,  George  L.  Brown  and  Giles  S.  Ely ;  that  the 
said  transfer  of  stock  to  the  defendant  was  made  in  pursuance 
of  said  contract,  and  that  the  witness  so  knew  at  the  time  of  the 
execution  of  the  transfer  by  Dibble,  which  was  drawn  by  the 
witness  ;  that  such  transfer  was  made  at  Moravia,  in  the  absence 
of  the  defendant,  and  of  all  the  members  of  the  firm  of  Silas 
Brown  &  Co.,  and  that  its  form  was  unknown  to  them ;  that  the 
debt  secured  by  the  transfer  of  stock  had  been  liquidated  by 
Dibble's  note,  which  Brown  &  Co.  held,  and  on  which  a  large 
balance  remained  unpaid ;  that  Dibble  had  from  time  to  time 
received  the  dividends  on  said  stock  and  applied  the  same  in 
payment  of  the  interest  on  the  note  held  by  Brown  &  Co. ;  that 
they  had  never  made  sale  of  the  stock  pursuant  to  the  contract ; 
and  that  on  the  2Tth  of  April,  1848,  Dibble  assigned  to  the  firm 
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of  A.  G.  <3&  H.  Brown,  as  security  for  an  indebtedness  to  them, 
any  balance  he  might  be  entitled  to  on  the  sale  of  the  stock, 
after  paying  the  amount  due  defendant  or  the  firm  of  Brown 
&  Co.  The  counsel  for  the  plaintiiT  objected  to  the  proof  so 
offered  and  the  same  was  excluded,  a^d  the  counsel  for  the  de- 
fendant excepted. 

The  jury  thereupon  under  the  direction  of  the  said  justice, 
rendered  a  verdict  in  &yor  of  the  plaintiff  for  the  amount  of 
said  note.  The  justice  ordered  the  exceptions  taken  on  the 
trial  to  be  heard  at  general  term  before  judgment  on  the  ver- 
dict The  cause  was  heard  at  a  general  term  of  the  superior 
court  on  a  bill  of  exceptions,  and  a  new  trial  denied,  and  judg- 
ment ordered  against  the  defendant ;  he  appealed  to  this  court. 

D.  Lordy  Jr.  for  the  appellant 

S.  P.  NMh,  for  the  respondent. 

Edwards,  J.  The  <' Moravia  Cotton  MilF'  was  organised 
as  a  corporation  on  the  15th  of  May,  1881,  under  and  in  pur- 
suance of  the  "  act  relative  to  incorporations  for  manufaoturing 
purposes,"  (1  R.  L.  1818,  p.  247 ;  8  R.  S.  220.)  On  the  4th 
day  of  October,  1850,  it  gave  the  note  upon  which  this  action 
was  brought,  and  on  the  6th  day  of  May,  1851,  it  was  dissolved 
by  a  judgment  and  decree  of  the  supreme  court  The  seventh 
section  of  the  act  under  which  the  corporation  was  cveated,  pro»- 
vides,  tbat  '^  for  all  debts  which  shall  be  owing  by  the  company  at 
the  time  of  its  dissolution,  the  persons  then  composing  such 
company  shall  be  individually  responsible,  to  the  extent  of 
their  respective  shares  of  stock  in  said  company."  (1 R.  L.  1818, 
p.  247,  §7;  3  12.  iS'.  222^ }  7.)  This  acticm  is  brought  against 
the  defendant  as  one  of  the  persons  composing  the  company 
known  as  the  "  Moravia  Cotton  Mill.^  • 

It  was  proved  upon  the  trial  that  on  the  19i^  of  June,  184S^ 
Orsamus  Dibble  transferred  upon  the  books  of  the  eompany, 
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twenty  shares  of  the  capital  stock  to  the  defendant,  and  it  is  not 
pretended  that  any  subsequent  entry  was  made  in  the  transfer 
books,  in  reference  to  those  shares.  The  defendant  offered  to 
prove  an  agreement  between  Dibble  and  the  firm  of  Silas 
Brown  &  Co.,  bearing  date  on  the  thii-d  day  of  June,  1843,  for 
the  purpose  of  showing  that  the  transfer  of  the  stock  to  the  de- 
fendant was  merely  by  way  of  pledge.  This  evidence  was  re- 
jected by  the  judge  before  whom  the  action  was  tried,  upon  the 
ground,  as  I  suppose,  that  the  absolute  transfer  upon  the  books 
of  the  company  could  not  be  explained  or  controlled  by  any 
separate  and  distinct  agreement  entered  into  between  the  parties 
to  such  transfer. 

A  corporation,  although  it  is  an  artificial  existence,  must  be 
composed  of  natural  persons  who  manage  and  administer  its  affairs 
and  receive  its  benefits.  These  persons  are  not  generally  named 
in  the  charter  of  incorporation,  and  there  must  be  some  way  of 
ascertaining  who  they  are.  In  a  joint  stock  company  they  are, 
and  they  necessarily  must  be,  those  who  hold  the  evidence  that 
they  are  the  owners  of  the  stock ;  they  are  called  the  stock- 
holders, and  not  the  stock  owners,  and  they  are  generally  those 
who  appear  upon  the  transfer  books  of  the  company  to  be  stock- 
holders. This  must  be  so  in  the  case  of  corporations  which  are 
subject  to  the  provisions  of  the  revised  statutes.  (1  R.  S,  604, 
$  8.)  As  between  himself  and  third  parties,  the  person  who  ap- 
pears upon  the  transfer  books  to  be  a  stockholder,  may  have 
parted  with  all  his  interest  in  the  stock,  but  as  between  himself 
and  the  corporation,  such  person,  and  he  only,  is  treated  as  a 
stockholder.  This  is  his  relation  as  regards  the  management  of 
the  company,  and  the  benefits  to  be  derived  from  it ;  and  the 
question  is  presented  here,  whether  he  is  so  as  regards  the  lia- 
bilities of  the  company.  In  the  case  of  Adderly  v.  Starm^ 
(6  Hill^  624,)  stock  had  been  transferred  to  the  defendants  as 
security  for  a  debt,  with  J;he  right  to  sell  at  any  time,  although, 
they  were  restricted  to  a  particular  price,  in  case  that  they  sold 
before  their  debt  became  due.  The  debt  was  duly  paid,  and 
they  gave  a  power  of  attorney  authorizing  a  transfer  of  the  stock 
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to  the  person  from  whom  they  had  received  it  After  this  had 
been  done,  and  before  any  transfer  had  been  made  on  the  books 
of  the  company,  the  debt  for  which  the  company  was  sued,  had 
been  contracted.  The  court  held,  that  although  the  defendants 
had  but  the  mere  formal  title  to  the  stocky  yet  that  they  were 
liable  as  stockholders,  and  the  court  say,  that  ^^  they  might  re- 
ceive dividends,  vote  at  elections,  and  enjoy  all  the  other  rights 
appertaining  to  the  ownership  of  the  property,  and  with  the 
privileges  they  must  take  the  burthen  of  the  stockholders." 
The  court  further  say  that  "after  the  defendants  had  once 
become  the  legal  owners,  they  could  only  throw  off  the  liabilities 
incident  to  that  relation  by  transferring  the  stock.  Until  this 
was  done  they  continued  to  be  stockholders  within  the  meaning 
of  the  statute.  If  we  depart  from  the  terms  of  the  law,  and  in- 
quire into  the  equities  which  may  exist  between  the  stockholders 
and  some  third  person,  it  cannot  fail  to  embarrass  creditors  in 
seeking  a  remedy  for  the  wrongs  which  may  be  done  by  the 
corporation.  If  creditors  must  look  beyond  the  legal  title,  they 
never  can  know  against  whom  to  proQced."  It  seem^to  me  that 
this  reasoning  is  sound,  and  that  according  to  every  principle 
of  justice  they  should  be  liable  as  stockholders  for  the  debts  of 
the  company  who  are  entitled  to  manage  its  affairs.  Xn  the 
case  of  WarraU  v.  Judsorij  (5  Barb.  210,)  the  defendant  had 
sold  his  sto<^,  and  transferred  to  the  vendee  his  certificate  of 
stock,  with  his  name  indorsed  thereon,  but  the  stock  continued 
to  stand  upon  the  books  of  the  company  in  the  name  of  the  de- 
ftndant^  and  it  was  held  that  he  was  liable  as  a  stockholder  for 
a  debt  contracted  by  the  company.  These  decisions  were  made 
in  the  supreme  court,  and  are  not  binding  as  authority  upon 
tins  court ;  but  they  have  hitherto  been  acquiesced  in,  at 
least  they  have  not  been  reversed,  and,  in  mj  judgment,  they 
are  based  upon  sound  principles. 

It  is  said,  however,  that  there  is  a  distiBction  between  thime 
cases,  and  the  one  before  the  court.  The  statute  applicable  to 
the  oases  cited  provides,  that  the  stockholders  ^  ihs  o^rffirdjion 

Kbb.— Vol.  I.  20 . 
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shall  be  personally  liable,  and  the  statute  under  which  this  action 
is  brought  provides,  that  the  persons  composing  the  company 
at  the  time  of  its  dissolution  shall  be  liable.  There  is  un- 
doubtedly a  difference  in  the  language  of  the  two  statutes.  But 
I  think  that  the  distinction  is  not  favorable  to  the  defendant. 
The  persons  who  are  liable  in  the  latter  case,  are  those  who 
composed  the  company  at  the  time  of  its  dissolution.  But  who 
are  the  persons  who  can  properly  be  said  to  compose  the  com* 
pany  at  the  time  of  its  dissolution  ?  It  seems  to  me  that  there 
is  but  one  answer  to  be  given  to  this  question,  and  that  is,  that 
they  are  those  who  are  entitled  to  the  management  of  its  affairs. 
Other  persons  may  have  an  interest  in  the  property  of  the  cor- 
poration, but  they  do  not  compose  the  company.  But  it  is  said 
that  the  agreement  which  was  offered  in  evidence  shows  that  the 
stock  was  pledged,  and  not  sold  to  the  defendant,  and  that  as  the 
pledgee  is  not  tlie  owner  of  the  thing  pledged,  the  pledger  never 
ceased  to  be  the  owner  of  the  stock.  That  may  be  so,  but  he 
has  ceased  to  hold  the  evidence  that  he  is  the  owner  of  it.  He 
has  transferred  that  to  another,  and  this  made  him  the  stock- 
holder. The  usual,  though  not  the  universal  way  in  which  stock 
is  pledged,  is  by  delivery  of  the  certificate  of  the  company  by 
the  pledger,  with  a  power  of  attorney  to  the  pledgee  to  make  a 
transfer  upon  the  books  of  the  company.  If  the  defendant  had 
pursued  this  course,  he  would  have  had  no  difficulty.  But  he 
chose  to  pursue  a  different  course,  and  although  he  may  have  be- 
eome  but  a  pledgee,  still,  he  became  the  pledgee  of  a  thing  which 
gave  the  person  who  held  it,  in  the  manner  in  which  he  did,  cer- 
tiun  rights  and  privileges,  and  at  the  same  time  rendered  him 
subject  to  certain  liabilities.  It  is  said  by  the  defendant's  coun- 
sel that  in  the  present  case  the  defendant  had  only  a  lien  upon 
the  stock ;  but,  in  the  cases  above  cited,  he  had  not  even  that. 
He  had  but  a  mere  formal  title,  that  is,  his  name  was  on  the 
transfer  books  of  the  company  as  a  stockholder ;  the  ownership 
was  in  another  person.  I  think  that  the  agreement  which  was 
offered  in  evidence  was  properly  excluded,  and  that  the  judg- 
ment should  be  affirmed. 


ALBANY,  JUNE,  1864.  155 


Roseyelt  against  Brown. 


Johnson,  J.  The  7th  section  of  the  act  relative  to  incor- 
porations for  manufactuijiig  purposes,  passed  March  22, 1811, 
(3  R,  S.  2d  ed.  222,)  provides  "that  for  all  debts  which  shall 
be  due  and  owing  by  the  company  at  the  time  of  its  dissolution, 
the  persons  then  composing  such  company  shall  be  individually 
responsible  to  the  extent  of  their  respective  shares  of  stock  in 
the  said  company,  and  no  further."  Upon  the  evidence  admitted 
at  the  trial,  the  defendant  appears  to  have  been  within  the  de- 
scription of  the  persons  responsible  for  debts  of  the  company 
owing  at  the  time  of  its  dissolution.  The  question  before  us, 
therefore,  is,  whether  the  evidence  excluded  at  the  trial,  taken 
m  connection  with  the  other  facts  in  the  case,  would  have  shown, 
or  tended  to  show,  that  the  defendant  was  not  within  the  mean- 
ing of  the  above  section,  one  of  the  persons  composing  the  com- 
pany. On  looking  at  the  different  sections  of  the  act,  the 
persons  composing  the  company  appear  to  be  the  stockholders 
therein ;  and  this  too  is  the  obvious  cowtruction  of  the  terms 
onployed.  The  act  furnishes  no  other  test  for  determining  who 
the  persons  composing  the  company  are.  I  am  entirely  satisfied 
with  the  determination  in  Adderly  v.  Storm,  (6  HUl,  624,)  and 
with  the  reasons  assigned  for  that  judgment.  In  that  case  the 
beneficial  interest  of  the  defendants  in  the  stock  had  ceased  by 
the  payment  of  the  debt  as  security  for  which  they  held  it,  and 
yet,  although  they  had  given  a  power  of  attorney  to  re-transfer 
the  stock,  as  it  had  not  been  actually  re-transferred  when  the 
debt  was  contracted  by  the  company  for  which  they  were  sought 
to  be  charged,  they  were  held  responsible.  It  is  true  that  in  that 
case,  the  stockholders  at  the  time  when  the  debt  was  contracted, 
were  held  to  be  those  upon  whom  under  the  statute  personal 
liability  for  the  debts  of  the  corporation  attached,  while  under 
the  act  now  in  question,  stockholders  at  the  time  of  the  dissolu- 
tion of  the  company  alone  are  personally  responsible.  Upon 
this  difference  in  the  two  statutes  it  was  argued,  that  the  decision 
in  Adderly  v.  Storm  might  be  sustained,  upon  the  ground  that 
credit  would  be  deemed  to  have  been  given  to  the  company,  on 
the  faith  of  the  responsibility  of  the  persons  appearing  to  be 
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stockholders,  and  that  thej  therefore  might  be  held  respon* 
stble  on  the  same  principle  upon  which  ostensible  partners,  who 
are  not  actually  partners,  are  charged  with  the  debts  of  the  part- 
nership in  which  they  allow  themselyes  to  appear  to  be  partners. 
The  court  however  refused  to  put  Adderly  v.  Storm  upon  that 
ground.  {See  p.  629.)  After  stating  the  argument  upon  that 
view  of  the  case  they  say,  as  the  defendants  were  in  fact  stock- 
holders they  must  answer  to  the  plaintiff,  although  he  may  not 
have  known  at  the  time  he  trusted  the  company  that  the  de- 
fendants could  be  reached. 

But  if  Adderty  v.  Storm  had  been  put  upon  that  ground,  it 
would  not,  I  think,  have  aided  the  defendant  in  this  case.  For 
although  it  would  not  necessarily  follow,  that  those  who  were 
shareholders  at  the  time  of  the  making  of  the  contract,  would 
continue  to  be  so  until  the  dissolution  of  the  company,  if  that 
event  should  happen,  yet  the  character  and  responsibility  of 
those  who  were  members  of  the  compwny  and  the  probability  of 
their  continuing  members,  might  &irly  and  would  naturally  in- 
^.  fluence  the  credit  of  the  comi>any,  in  the  estimation  of  one  about 

to  deal  with  it.  Such  a  person  might  well  say,  these  are  the 
persons  who  would  be  personally  responsible  if  the  company 
should  now  be  dissolved,  and  I  will  trust  the  company  upon  my 
estimate  of  the  probability  of  their  continuing  to  be  stockholders. 
,  So  thought  the  supreme  court  of  Maine,  in  Stanley  v.  Stanley ^ 

JH'  '/)  ^^^  'S'Aep.  191,)  where  they  say  "it  is  important  that  any  one 
llO^fl  ^'  giving  credit  to  a  corporation  should  at  the  time  be  able  to  ascertain 
who  the  individuals  are,  who  may  become  ultimately  responsible 
to  him ;"  and  they  therefore  held  that  so  far  as  creditors  w^pe 
concerned,  a  person  appearing  to  be  a  stockholder  on  the  trans- 
fer books,  was  liable  as  such. 

In  the  case  now  before  us,  by  the  agreement  between  Silas 
Brown  &  Co.  and  Dibble,  the  stock  was  to  be  /transferred  to 
Brown  individually,  as  collateral  security  for  Dibble's  debt  to 
S.  Brown  &  Co.,  and  they  in  the  case  provided  for  in  the  con* 
tract  were  to  have  the  right  to  sell.  This  agreement  was  per- 
formed on  Dibble^s  part^  by  the  absolute  transfer  of  the  title  to 
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tli6  stock  to  Brown.  He  thereupon  became  a  shareholder  in  the 
company,  and  as  such  is  liable  in  this  suit.  Any  other  rule 
would  in  my  opinion  conflict  with  the  policy  of  the  law,  for  un- 
der no  other  rule  could  a  dealer  with  the  company  ascertain  with 
certain^,  the  individuals  to  whom  in  the  event  of  the  dissolu- 
tion of  the  corporation  he  may  have  recourse.  The  judgment 
should  be  affirmed. 

fiuoGLBs,  Denio,  Allen  and  Parker,  Jb.  concurred. 

Selden,  J.  dissented. 

Judgment  affirmed. 


Waterman  and  others  against  Whitney  and  others. 

Upon  a  question  of  revocation  of  a  will,  no  dedarations  of  the  testator  are  compe- 
tent evidence  except  those  which  accompaoy  the  alleged  act  of  revocation. 
Per  Selden,  J. 

They  are  received  as  a  part  of  the  res  ^estee  and  to  show  the  intent  with  whi(ii 
the  act  was  done.    Per  Selden,  J 

Where  a  win  is  disputed  on  the  ground  ofiJ:aad,  dnrem,  imposition  or  other  like 
cause  not  drawing  in  question  the  testator's  mental  capacity  at  the  tune  of  its 
'execution,  neither  his  prioiKor  subsequent  declarations  are  evidence.  Per 
Selden,  J.  * 

'  But  where  the_will  is  resisted  on  the  ground  that  the  testator  ^vas  not  of  sound 
mind,  or  that  it  was  procured  by  undue  influence  which  involves  his  mental  con- 

^  ditionatthe  time  it  was  executed,  his  subsequent  statements  tou<Aing  the  dispo- 
sition of  his  property  and  inconsistent  with  the  will,  w  connection  with  other 
evidence  tending  to  prove  a  want  of  mental  capacity,  are  competent 

SemhUj  that  on  these  issues  his  declarations,  made  before  the  will  was  executedj_ 
are  evidence  under  the  same  restrictions  and  for  the  same  purpose. 

Siidi  prior  <Hr  subsequent  declarations  are  competent  evidence  on  these  questions, 
only  as  tending  to  prove  the  testator's  mental  condition  when  the  will  was 
executed. 

When  from  the  remote  period  at  which  the  declarations  were  made,  or  other 

.  oanse,  they  do  not  legitimately  bear  upon  the  state  of  the  testator's  mind  when 
the  wm  was  made,  th^  should  be  ezduded.    Per  ^slnoh^  J' 


^^ 
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In  July,  1846,  the  surrogate  of  Broome  county  made  an 
order  refusing  to  admit  to  probate,  the  will  of  Joshua  Whitney, 
late  of  Binghamton,  in  said  county,  who  died  in  April,  1845. 
The  respondents,  Waterman  and  others,  appealed  from  the 
order  of  the  surrogate  to  the  circuit  judge  of  the  sixth  circuit ; 
who  in  1847  reversed  the  order,  and  directed  feigned  issues  to 
be  made  and  tried  at  the  next  circuit  court,  to  be  held  in  the 
county  of  Bropme. 

Issues  were  afterwards  settled  as  follows  :  1.  Was  the  instru- 
ment propounded  by  Thomas  G.  Waterman  and  others,  before 
J.  K.  Dickinson,  Esq.  late  surrogate  of  the  county  of  Broome, 
bearing  date  on  the  26th  day  of  February,  1844,  and  purport- 
ing to  b©  the  last  will  and  testament  of  Josfiua  Whitney,  de- 
ceased, late  of  the  town  of  Chenango,  county  of  Broome,  duly 
made  and  executed  by  the  said  Joshua  Whitney  as  his  last  will 
and  testament?  2.  Was  the  said  Joshua  Whitney,  deceased, 
at  the  time  of  making  and  executing  the  said  paper  writing 
bearing  date  the  26th  day  of  February,  1844,  purporting  to  be 
his  last  will  and  testament,  of  sound  mind,  and  capable  of 
making  a  valid  disposition  of  his  property,  real  and  personal, 
by  last  will  and  testament  1 

8.  Was  there,  on  the  day  of  executing  the  said  paper  writing, 
purporting  to  be  the  last  will  and  testament  of  the  said  Joshua 
Whitney,  deceased,  or  at  any  time  previous,  any  undue  influence, 
fBMid  or  deception  used  or  practiced,  by  any  person  or  persons 
whatever,  to  cause  or  induce  the  said  Joshua,  deceased,  to 
make  or  execute  the  said  instrument,  propounded  by  the  said 
Thomas  G.  Waterman  and  others  for  proof,  as  the  last  will  and 
testament  of  the  said  Joshua  Whitney,  deceased? 

Upon  the  trial  of  these  issues,  at  the  circuit,  before  Justice 
Mason,  after  several  Witnesses  had  been  called  and  examined  on 
the  part  of  the  defendants,  to  prove  the  mental  incapacity  of  the 
testator,  all  of  whom  had  testified  to  facts  tending  to  show  that 
the  mind  and  memory  of  the  testator,  who  had  been  a  man  of 
vigorous  intellect,  were  impaired  at  and  previous  to  the  time  of 
the  execution  of  the  will,  and  that  he  had  not  mental  capacity 
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to  make  a  will,  the  defendants  called  one  Emory  as  a  witness, 
by  whom,  they  offered  to  prove  that  the  testator  after  the  exe- 
cution of  the  will,  had  stated  to  the  witness  how  he  had  disposed 
of  his  property  in  his  will,  which  was  in  a  manner  entirely  differ- 
ent from  the  actual  disposition,  of  it  by  the  will  in  question. 
This  evidence  was  objected  to ;  the  court  sustained  the  objec- 
tion, and  the  defendants'  counsel  excepted.  The  defendants 
further  offeiced  to  prove  that  deceased  ''  made  similar  declarar 
tions  to  others /rom  the  time  of  the  execution  of  the  icill,  up  to 
the  time  of  his  death."  This  was  also  objected  to  and  ex- 
cluded, and  the  defendants'  counsel  excepted. 
/  The  will  contained  among  others  the  following  clause,  viz : 
"I  give  and  bequeath  to  the  heirs  of  William  Whitney,  de- 
ceased, all  advances  made  him  in  his  lifetime,  and  also  two 
thousand  acres  of  land  on  St.  John^s  river,  Florida,  formerly 
owned  by  said  William." 

Upon  the  trial,  the  defendants  offered  in  evidence  an  exempli- 
fied copy  of  a  deed,  from  the  United  States  marshal  of  the  dis- 
trict of  Florida,  dated  February  19th,  1832,  contireying  the  two 
thousand  acres  of  land  to  William  Whitney.  This  evidence  was 
objected  to  by  the  plaintiffs'  counsel,  on  the  ground  "  that  the 
defendants  must  first  show  from  the  statute  of  the  state  of  Flor- 
ida, that  the  deed  is  executed  and  acknowledged  according  to 
the  laws  of  that  state."  The  evidence  was  excluded,  and  the 
defendants'  counsel  excepted.  The  defendants  aliso  offered  to 
prove,  that  the  testator  always  spoke  of  the  Florida  lands  as 
William's.  This  was  objected  to  and  excluded,  and  the  de- 
fendants' counsel  excepted.  The  jury  found  for  thfe  plaintifis 
upon  all  the  issues,  the  effect  of  which  was  to  establish  the 
irill.  Upon  application  to  the  supreme  court  for  a  new  trial, 
npon  a  bill  of  exceptions,  the  motion  was  denied ;  and  fi:t)m 
thiq  decision  the  defendants  appealed  to  this  coart. 

Z>.  S.  Dickinson^  fi>r  the  appellants. 

B.  D.  Noxon^  for  the  respondents. 
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Selden,  J.    The  principal  question  presented  by  the  bill  of  - 
exceptions  in  this  case  is,  as  to  the  admissibility  of  the  declara* 
tions  of  the  testator  made  after  the  execution  of  the  will. 

The  subject  to  which  this  question  belongs  is  of  very  consid- 
erable interest,  and  one  upon  which  the  decisions  are  to  some 
extent  in  conflict.  Much  of  the  difficulty,  however,  has  arisen 
from  the  omission  to  distinguish  with  sufficient  clearness,  be- 
tween the  different  objects  for  which  the  declarations  of  testators 
may  be  offered  in  evidence,  in  cases  involving  the  validity  of 
their  wills.  It  will  tend  to  elucidate  the  subject  to  consider  it, 
under  the  following  classification  of  the  purposes  for  which  the 
evidence  may  be  offered,  viz :  1..  To  show  a  revocation  of  a  will 
admitted  to  have  been  once  valid.  2.  To  impeach  the  validity 
of  a  will  for  duress,  or  on  account  of  some  fraud  or  imposition 
practiced  upon  the  testator,  or  for  some  other  cause  not  involv- 
ing his  mental  condition.  3.  To  show  the  mental  incapacity  of 
the  testator,  or  that  the  will  was  procured  by  undue  influence. 
The  rules  by  which  the  admissibility  of  the  evidence  is  gov- 
erned, naturally  arrange  themselves  in  accordance  with  this  clas- 
sification. They  have,  however,  been  considered  in  most  of  the 
cases  without  regard  to  it ;  and  hence  much  of  the  apparent 
eonflict  among  them  will  disappear,  when  the  proper  distinctions 
are  taken. 

To  show  the  state  of  the  authorities,  therefore,  and  what  the 
differences  really  are  between  them,  it  is  necessary  to  arrange 
the  cases  according  to  this  arrangement  of  the  objects  for  which 
the  evidence  is  given.  In  referring,  however^  to  those  belong- 
ing to  the  first  of  these  divisions,  it  is  proper  to  premise,  that 
the  revocation  of  a  valid  will,  is  a  matter  which  not  only  in 
England,  bat  in  this  state,  and  in  most  if  not  all  the  other 
states,  is  regulated  by  statute:  and  these  statutes  are  sub- 
stantially the  same ;  those  in  this  ooantry  being  for  the  most 
part  taken  firom  the  English  statute  of  frauds.  Most  if  not 
all  these  statutes  require  either  a  written  revocation  executed 
iridi  the  same  fiirmalitieB  as  the  will  itself  or  some  act 
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amounting  to  a  yirtual  destruction  of  the  will,  such  as  burning, 
tearing,  obliterating,  d&c.  accompanied  by  an  unequiyocal  in- 
tention to  revoke  it.  Mere  words  will  in  no  case  amount  to  a 
revocation. 

Under  these  statutes,  therefore,  the  only  possible  purpose  for 
which  evidence  of  the  declarations  of  the  testator  can  be  given, 
upon  a  question  of  revocation,  is  to  establish  the  animo  revo- 
candiy  in  other  words,  to  show  the  intent  with  which  the  act 
rehed  upon  as  a  revocation  was  done.  The  cases  on  this  subject 
are  in  the  main  in  harmony  with  each  other,  and  in  general  en- 
tirely accord  with  the  view  here  presented.  I  will  refer  to  a  few 
ofihe  most  prominent.  Bibb  v.  Thomas^  (2  W.  Black.  1044,) 
was  a  case  of  revocation  by  throwing  the  will  on  the  fire. 
The  -will  was  not  consumed,  but  fell  off  the  fire,  and  was  taken 
up  and  saved  by  a  bystander  without  the  knowledge  of  the 
testator.  The  court  held  the  revocation  complete.  The  case 
was  held  to  depend  upon  the  intent  with  which  the  will  was 
thrown  upon  the  fire ;  and  to  establish  this  intent,  the  decla- 
rations of  the  testator,  both  at  the  time  of  the  transaction  and 
qfierwcarda  were  received.  So  far  as  regards  the  declara-  j 
tions  which  accompanied  the  act,  this  was  in  accordance  with 
general  principles,  and  with  all  the  other  cases :  but  I  appre- 
hend that  the  declarations  of  the  testator  made  after  the  trans- 
action was  over,  could  not  in  such  a  case  be  properly  received. 
This  distinction  however  was  not  taken,  and  the  question  did 
not  arise.  Doe  v.  Perkes  artd  others,  (3  Bam.  ^  Aid.  489,)  v 
was  a  similar  case,  in  which  the  declarations  of  the  testator 
showed  that  he  had  abandoned  the  intention  to  destroy  the  will, 
before  the  work  of  destruction  was  complete.  No  declarations 
were  proved  in  this  case  except  those  which  were  clearly 
a  part  of  the  res  gestm.  In  the  case  of  Dan  v.  Brown,  (4 
Ccwen,  483,)  it  was  insisted  by  the  counsel  that  upon  a  questidi 
of  revocation  the  declarations  of  the  testator  made  either  before 
or  after  the  act  relied  upon,  were  admissible,  as  well  as  those 
which  accompanied  the  act  itself:  but  the  court  held,  that  decla- 

Keb.— Vol.  I.         21 


162  OASES  m  THE  COURT  OF  APPEAI^. 


Waterman  againgt  Whitney. 


J 


rations  accompanying  the  act,  such  as  were  a  part  of  the  res 
gestce,  were  admissible  for  the  purpose  of  sViO^ving  the  qtio 
animo ;  but  that  no  others  could  be  received.  In  Jackson  v. 
Betts,  (6  Cowetiy  377,)  the  main  question  was,  whether  a  will 
proved  to  have  been  once  properly  executed,  but  which  could  not 
be  found  after  the  death  of  the  testator,  had  been  canceled  or  de- 
stroyed and  thus  revoked,  or  whether  it  continued  in  force :  and 
evidence  was  offered  of  the  declarations  of  the  testator,  during 
his  last  sickness,  as  to  the  existence  of  his  will,  and  the  place 
where  it  would  be  found.  The  supreme  court  held  the  evidence 
not  admissible.  The  case  ultimately  went  to  the  court  of  errors, 
and  the  chancellor  there  expressed  doubts  as  to  the  correctness 
of  the  decision  of  the  supreme  court  upon  the  point,  but  did 
not  overrule  it.     (See  6  Weiid,  173.) 

I  consider  these  cases  as  establishing  the  doctrine  that  upon 
a  question  of  revocation,  no  declarations  of  the  testator  are  ad- 
missible except  such  as  accompany  the  act  by  which  the  will  is 
revoked ;  such  declarations  being  received  as  a  part  of  the  res 
gestcBy  and  for  the  purpose  of  showing  the  intent  of  the  act. 

The  only  direct  decision  to  the  contrary  which  has  fidlen  un- 
der my  observation  is  the  case  of  Durant  v.  Ashnumy  (2  Rich. 
JS.  Car.  R.  184.)  This  case  however  is  in  conflict  with  author- 
ity as  well  as  with  principle.  The  fact  to  be  proved  in  such 
cases  is,  the  act  claimed  as  a  revocation,  together  with  the  in- 
tent with  which  it  was  done ;  and  all  declarations  of  the  testator 
which  do  not  accompany  the  act,  are  to  be  regarded  as  mere 
hearsay,  and  should  be  treated  as  such. 

In  regard  to  the  second  class  of  cases,  viz.  where  the  validity 
of  a  will  is  disputed  on  the  ground  of  fraud,  duress,  mistake  or 
some  similar  cause,  aside  from  the  mental  weakness  of  the  tes- 
tator, I  think  it  equally  clear  that  no  declarations  of  the  testator 
himself  can  be  received  in  evidence  except  such  as  were  made 
at  the  time  of  the  execution  of  the  will,  and  are  strictly  a  part 
of  the  res  gestce.  Jackson  v.  Kniffen,  (2  Johfu  31,)  is  a  lead- 
ing case  on  this  subject.    In  that  case  the  plaintiff  claimed 
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as  heir  at  law ;  the  defendant  under  the  will  of  David  Knif- 
fen.  The  plaintiff  gave  evidence  tending  strongly  to  show, 
that  the  will  was  obtained  by  duress,  and  offered  to  follow  this 
up  by  proof  of  the  testator's  declarations,  some  of  them  made  in 
extremis^  that  the  will  had  been  extorted  from  him  by  threats 
and  duress.  The  court  held  the  evidence  inadmissible.  Thomp- 
son, J.  says :  '^  This  will  might  have  been  executed  under 
circumstances  which  ought  to  invalidate  it,  but  to  allow  it  to 
be  impeached,  by  the  parol  declarations  of  the  testator  himself 
would  in  my  judgment  be  eluding  the  statute,  and  an  infringe- 
ment upon  well  settled  and  established  principles  of  law." 
In  Smith  v.  Fenner,  (1  GaUistmj  170,)  one  of  the  questions' 
was,  whether  the  will  of  Arthur  Fenner  had  been  obtained  by 
fraud  and  imposition,  and  the  plaintiffs  offered  to  prove  declara- 
tions of  the  testator  to  that  effect,  made  before  and  at  the  time 
of  making  the  will  and  immediately  afterwards.  He  also  offered 
to  prove  similar  declarations  made  afterwards  at  different  times 
during  the  last  years  of  his  life.  The  court  held  that  the  decla- 
rations made  before,  as  well  as  at  or  so  near  the  time  as  to  be  a 
part  of  the  res  gestce  were  admissible,  but  not  those  made  after- 
wards. So  far  as  this  case  seems  to  justify  the  reception  of 
declarations  made  before  the  execution  of  the  will  to  prove  fraud 
or  duress,  I  think  it  inconsistent  with  principle,  as  well  as  op- 
posed to  the  best  considered  of  the  modem  cases.  In  other 
respects  it  is  in  accordance  with  both.  In  the  case  of  Stevens 
V.  Vandeve,  (4  Wash.  C.  C.  R.  262,)  it  was  made  a  ques- 
tion, whether  a  will  had  been  duly  executed :  and  as  bearing 
upon  that  question,  the  defendants'  counsel  offered  to  prove 
that  the  uniform  declarations  of  the  testator  in  favor  of  the 
defendant  who  was  the  devisee,  had  been*  consistent  with  the 
disposition  made  by  the  will,  from  the  year  1820  to  the  execu- 
tion of  the  will  in  1817.  The  evidence  was  rejected.  '  Wash- 
ington, J.  said,  '^The  declarations  of  a  party  to  a  deed  or 
will,  whether  prior  or  subsequent  to  its  execution,  are  nothing 
more  thaa  hearsay  evidence,  aind  nothing  could  be  more  danger- 
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ous  than  the  admission  of  it,  either  to  control  the  constmctitii 
of  the  instrument,  or  to  support  or  destroy  its  validity.  In 
Moritz  V.  Brought  (16  Serg,  ^  Rawle,  403,)  the  supreme . 
court  of  Pennsylvania  held  the  declarations  of  the  testator, 
whether  made  before  or  after  the  execution  of  the  will,  inadmis- 
sible for  the  purpose  of  proving  firaud  or  coercion,  although  it  is 
there  conceded  that  for  the  purpose  of  showing  the  mental  im^ 
becility  of  the  testator  such  evidence  might  be  received.  It  was 
also  unanimously  decided  by  the  court  of  errors  of  Connecticut, 
in  the  case  of  Comatock  v.  Hadlyme^  (8  Ccnn,  254,)  that  the 
declarations  of  the  testator,  unless  a  part  of  the  res  gest<Bj  were 
not  admissible  for  any  purpose  except  to  prove  his  mental 
condition  at  the  time  of  executing  the  will.  The  same  doc< 
trine  is  held  bj  the  English  courts.  In  Proms  v.  Reed^ 
(5  Bing.  485,)  it  was  sought  to  impeach  the  validity  of  the 
will  by  proving  the  declarations  of  the  testator  made  after 
its  execution.  The  evidence  was  rejected.  Best,  Ch.  J.  said, 
''  It  has  been  insisted  that  declarations  of  the  testator  were  ad- 
missible in  evidence,  to  show  that  the  will  he  had  executed  was 
not  valid :  but  no  case  has  been  cited  in  support  of  such  a  posi- 
tion, and  we  shall  not  for  the  first  time  establish  a  doctrine, 
which  would  render  useless  the  precaution  of  making  a  will." 

These  cases  must,  I  think,  be  sufficient  to  establish  the  posi- 
tion, that  declarations  of  a  testator,  made  either  before  or  after 
I  the  execution  of  the  will,  are  not  competent  evidence  to  impeach 
\  its  validity,  on  the  ground  of  fraud,  duress,  imposition  or  other 
like  cause.  In  one  of  Cowen  4*  ISWs  Notes  to  PhiUipps  on 
Evidence^  {see  note  481,  p.  257,)  it  seems  to  be  insisted  that 
the  declarations  of  a  devisor  are  admissible  against  the  devisee, 
upon  the  same  principle  with  those  of  an  ancestor  against  the 
heir,  or  of  a  grantor  against  his  grantee.  Perhaps  they  may 
be,  where  the  declaration  is  in  regard  to  the  estate:  but 
where  it  has  reference  to  the  validity  of  the  will,  the  case 
is  entirely  different.  Declarations  of  an  ancestor  grantor,  &a 
are  admitted,  because  they  are  against  the  interest  of  the 
party  making  them,  and    might  when  made  have  been  used 
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igainst  him.  Bat  these  reasons  do  not  apply  at  all  to  the 
declarations  of  a  testator  in  regard  to  his  wilL  Helias  no  inter-  % 
est  in  the  matter,  and  the  declaration  oonld  never  nndcr  any  cir- 
ciuDStances  be  used  against  him  personally.  The  distinction  is 
obyioas  and  material.  There  are  one  or  two  cases  in  the  re- 
ports of  the  state  of  North  Carolina,  which  might  seem  to  hold 
a  contrary  doctrine  to  that  here  advanced,  viz :  Reel  v.  Reel^ 
(1  Hawks,  248,)  and  BmeU  v.  Barden,  (3  Dev.  462.)  But 
the  decision  in  the  first  of  these  cases  is  entirely  reconcilable 
with  the  view  here  taken,  although  cUl  that  is  said  by  the  court 
may  not  be. 

I  have  referred  thus  particularly  to  these  numerous  cases, 
in  which  the  declarations  of  testators  have  been  held  inadmis- 
sible upon  contests  respecting  the  validity  of  their  wills,  for  the 
purpose  of  showing  that  they  all  apply  to  one  or  the  other  of 
the  first  two  of  the  three  classes  into  which  I  have  divided  the 
cases  on  the  subject.  None  of  them  have  any  application  tol 
cases  in  which  the  will  is  assailed  on  account  of  the  insanity,  on 
mental  incapacity  of  the  testator  at  the  time  the  will  was  exeJ 
cuted,  or  on  the  ground  that  the  will  was  obtained  by  unduJ 
influence.  ' 

The  difierence  is  certainly  very  obvious  between  receiving 
the  declarations  of  a  testator,  to  prove  a  distinct  external  fact, 
such  as  duress  or  fraud  for  instance,  and  as  evidence  merely  of 
the  mental  condition  of  the  testator.  In  the  former  case,  it  is 
mere  hearsay,  and  liable  to  all  the  objections  to  which  the  mere 
declarations  of  third  persons  are  subject ;  while  in  the  latter  it 
18  the  most  direct  and  appropriate  species  of  evidence.  Ques- 
tions of  mental  competency  and  of  undue  influence  belong  in  this 
respect  to  the  same  class :  because  as  is  said  by  Jarman,  in  his 
)Work  on  wills,  "  The  amount  of  undue  influence  which  will  be 
sufficient  to  invalidate  a  will,  must  of  course  vary  with  the 
strength  or  weakness  of  the  mind  of  the  testator."  (1  Jarman 
on  Wills,  86.)  So  the  mental  strength  and  condition  of  the  tes- 
tator 10  directly  in  issue  in  every  case  of  alleged  undue  influence ; 
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and  the  same  evidence  is  admissible  in  every  such  case,  as 
in  cases  where  insanity  or  absolute  incompetency  is  alleged. 
It  is  abundantly  settled  that  upon  either  of  these  questions, 
the  declarations  of  the  testator,  made  at  or  before  the  time  of 
the  execution  of  the  will,  are  competent  evidence.  The  only 
doubt  which  exists  on  the  subject  is,  whether  declarations  made 
subsequent  thereto  may  also  be  received. 

Clear  and  accurate  writers  have  been  led  into  confusion  on 
this  subject,  by  not  attending  to  the  distinctions  growing  out  of 
the  different  purposes  for  which  the  evidence  may  be  offered. 
Mr.  Greenleaf,  in  his  work  on  evideneoj  in  treating  of  the  invar 
lidity  of  wills,  in  consequence  of  the  insanity,  or  mental  imbe- 
cility of  the  testator,  says :  "  In  the  proof  of  insanity,  though 
the  evidence  must  relate  to  the  time  of  the  act  in  question,  yet 
evidence  of  insanity  immediately  before  or  after  the  time  is  ad- 
missible. Suicide  committed  by  the  testator  soon  after  making 
his  will  is  admissible  as  evidence  of  insanity,  but  it  is  not  con- 
clusive." And  in  the  same  section  he  adds :  ''  Ths  declarations 
of  the  testator  himself  are  admissible  only  when  they  were 
made  so.  near  the  time  of  the  execution  of  the  will  as  to  become  a 
part  of  the  res  gestce^^  and  he  refers  for  the  last  proposi- 
tion to  Smith  Y^  Fenner,  supra.  {See  2  Gfreen.  Ev.  i  690.) 
Nothing  could  be  more  incongruous  than  the  different  branches 
of  this  section.  To  say,  that  the  insanity  of  the  testator,  sub- 
sequent to  the  making  of  the  will,  may  be  proved,  but  that  the 
declarations  of  the  testator  are  inadmissible  for  the  purpose  of 
proving  it  i9  not  a  little  extraordinary.  It  admits  the  ho%  but 
excludes  the  most  common  and  appropriate  evidence  to  estab- 
lish it. 

This  incongruity,  and  the  citation  of  the  case  of  Smith  v. 
FennsTy  where  the  declarations  were  offered  not  to  prove  insan- 
ity or  mental  imbecility,  but  firaud  and  circumvention,  shows  that 
the  attention  of  the  learned  author  was  not  directed  to  the  dis- 
tinction I  have  alluded  to.  The  first  position  advanced  by  Mr. 
Greenleaf  in  this  passage,  viz :  that  the  insanity  or  incapacity 
of  the  testator  after  the  execution  of  the  will  may  be  proved| 
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not  as  important  in  itself,  but  as  a  means  of  arriving  at  his  con- 
dition when  the  will  was  executed,  seems  to  be  sustained  byau- 
thority.  {Dickinson  v.  Barber,  9  Mass.  225;  Grant  v. 
Thompson^  4  Conn.  R.  203  ;  Irish  v.  Smith,  8  Serg.  ^  Rawle, 
573.)  But  tbe  latter,  that  this  cannot  be  established  by  the 
Gonyersation  or  declarations  of  the  testator  himself,  is  in  conflict 
with  numerous  cases.  In  Stevens  v.  Van  Cleve,  (4  Wash.  C.  C. 
R  262,)  the  question  arose,  and  Washington,  J.  said,  "  The 
only  point  of  time  to  be  looked  at  by  the  jury,  at  which  the  capa- 
dty  of  the  testator  is  to  be  tested,  is  that,  when  the  wilt  was  exe- 
cuted. He  may  have  been  incapable  to  make  a  will  at  any  time 
before  or  after  that  period,  and  the  law  permits  evidence 
of  such  prior  and  subsequent  incapacity  to  be  given.  But  unless 
it  bear  upon  that  period,  and  is  of  such  a  nature  as  to  show 
incompetency  when  the  will  was  executed,  it  amounts  to  nothing." 
In  Rambler  v.  Tryon,  (7  Serg.  4*  Rawle,  90,)  upon  a  ques- 
tion of  mental  imbecility,  the  plaintiff  was  permitted  to  prove 
that  the  testator,  in  the  abselice  of  his  wife,  to  whom  he  had  de- 
vised his  property,  "  told  the  witness  that  his  father-in-law  and 
wife  plagued  him  to  go  to  Lebanon :  that  they  wanted  him  to  give 
her  all,  or  he  would  have  no  rest,  and  that  he  did  not  wish  to  go 
to  Lebanon."  The  court  held  this  proof  admissible  as  evidence 
of  weakness  of  mind,  operated  upon  by  excessive  and  undue  im- 
portunity. It  does  not  distinctly  appear  from  the  report  of  this 
case,  whether  the  declaration  was  prior  or  subsequent  to  the  making 
of  the  will ;  but  in  the  subsequent  case  of  McTaggart  v. 
Thompson,  (14  Pennsyl.  R.  149,)  it  is  dictinctly  asserted  by 
the  court,  that  the  declaration  was  after  the  execution  of  the 
will  Rogers,  J.  says,  ''  It  is  expressly  ruled  in  Rambler  y. 
Tryon,  (7  Serg.  ^  Rawle,  90,)  that  the  declarations  of  the 
testator,  although  after  the  execution  of  the  will,  are  evidence 
of  imbecility  of  mind." 

The  offer  in  the  case  of  McTaggart  v.  Thompson  was,  to 
prove  declarations  of  the  testator  after  the  execution  of  the  will 
as  to  the  disposition  of  his  property,  "  that  he  had  rained  his 
&mily,  and  that  he  had  been  deceived  and  imposed  upon  by 
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persons  who  procured  him  to  make  his  will."  The  conrt  held 
the  evidence  admissible.  The  case  of  Reel  v.  Reely  (1  Hawksj 
247,)  is  a  leading  case  on  this  subject,  and  one  which  has  been 
supposed  to  conflict,  and  was  supposed  by  the  court  which 
decided  it  to  conflict  with  several  of  the  cases  I  have  cited, 
especially  Jackson  v.  Ehiffeuy  (2  John.  31,)  and  Smith  y. 
Fenner  (1  GcUlis.  170;)  but  which  when  viewed  in  the  light 
of  the  arrangement  of  the  cases  which  is  here  adopted,  will 
be  seen  to  be  in  entire  harmony  with  them.  The  offer  in  Reel 
Y.  Reel  was  to  prove  repeated  declarations  of  the  testator, 
made  after  the  execution  of  the  will,  in  which  he  stated  its  con- 
tents to  be  materially  and  utterly  different  firom  what  they 
were.  These  declarations  wei?fe  offered  in  connection  with  con- 
flicting testimony  upon  the  point  of  testamentary  capacity. 
The  evidence  here  offered  bore  exclusively  upon  the  ques- 
tion of  the  competency  of  the  testator :  and  of  course  did  not 
fall  within  the  principle  of  those  cases,  which  exclude  declara- 
tions bearing  upon  questions  of  fraud,  duress,  &c.  unless  a  part 
of  the  res  gestte.  Hence  there  was  no  necessity,  as  the  court 
seemed  to  suppose,  for  overruling  the  cases  of  Jackson  v.  Knif^ 
fen  and  Smith  v.  Fenner,  in  order  to  admit  the  evidence  offered 
in  this  case.  The  decision  of  the  court  in  holding  the  evidence 
admissible,  is  not  in  conflict  so  far  as  I  have  been  able  to  dis- 
cover with  any  adjudged  case,  either  in  this  country  or  in  Eng- 
land, and  on  the  other  hand  is  in  entire  harmony  with  what 
seems  to  be  the  established  doctrine,  that  the  insanity  or  imbe- 
cility of  the  testator  subsequent  to  making  the  will,  may  be 
proved,  in  connection  with  other  evidence,  with  a  view  to  its 
reflex  influence  upon  the  question  of  his  condition  at  the  time  of 
executing  the  will.  Indeed,  if  the  latter  doctrine  is  sound  it 
necessarily  follows  that  the  decision  is  right. 

This  conclusion  is  of  course  decisive  of  the  present  cafie,  which 
is  identical  in  principle  with  that  of  Reel  v.  Red.  Here  as  in 
that  case  the  offer  was  to  prove  declarations  of  the  testator. 
Stating  the  contents  of  the  will  to  be  entirely  different  firom 
what  they  were  in  fiust :  and  these  declarations  were  offered  in 
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eonnection  with  other  evidence  bearing  upon  the  competency 
of  the  testator  at  and  before  the  execution  of  the  will.  If 
eyidence  of  the  mental  eondition  of  the  testator  after  the  execu- 
tion of  the  will  is  admissible  in  any  case,  as  to  his  capacity  when 
the  will  was  executed,  and  the  competency  of  such  proof  seems 
to  be  sustained  by  ]|any  authorities  and  contradicted  by  none ; 
then  it  is  dear  that  the  testimony  offered  here  should  have  been 
admitted. 

It  does  not  follow  from  this,  that  eTidence  of  this  hature  is  . 
necessarily  to  be  received,  however  remote  it  may  be  in  point ' 
of  time  from  the  execution  of  the  wilL  The  object  of  the  evi- 
dence is  to  show  the  mental  state  of  the  testator  at  the  time 
when  the  will  was  executed.  Of  course,  therefore,  it  is  admissi- 
ble only  where  it  has  a  legitimate  bearing  upon  that  question : 
and  of  this  the  court  must  judge  as  in  every  other  case  where 
the  relevancy  of  testimony  is  denied.  If  the  judge  can  see  that 
the  evidence  offered  cannot  justly  be  supposed  to  reflect  any 
light  upon  the  mental  condition  of  the  testator,  at  the  time  of 
making  the  will,  he  has  an  undoubted  right  to  exclude  it.  In 
the  present  case  it  was  impossible  for  the  judge  to  say  this  in 
advance  of  any  information  as  to  the  precise  period  when,  and 
the  circumstances  under  which  the  declarations  proposed  to  be 
proved  were  made. 

There  is  no  conflict  between  the  doctrine  here  advanced  in 
regard  to  the  admissibility  of  the  species  of  evidence  in  ques- 
tion, and  the  rule  before  adverted  to,  which  excludes  it  wh^ 
the  issue  is  as  to  the  revocation  of  a  will.  The  ^fference  be- 
tween the  two  cases  consists  in  the  different  nature  of  the 
inquiries  involved.  One  relates  to  a  voluntary  and  conscious 
act  of  Ihe  mind ;  the  other  to  its  involuntary  state  or  c<mditioa* 
To  receive  evidence  of  subsequent  declarations  in  the  formerV 
case,  would  be  attended  with  all  the  dangers  which  could  grow 
oat  of  changes  of  purpose,  or  of  external  motives  operating  upon 
an  intelligent  mind.  No  such  dangers  wodd  attend  the  evidence 
upon  inquiries  in  relation  to  the  sanity  or  capacity  of  tiie  tes- 
Utor. 

Kbb.— Vol.  I  22 
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It  is  unnecessary  to  notice  the  other  points  in  the  case.  It 
may  however  be  proper  to  say  that  the  testimony  offered  and 
rejected,  in  regard  to  the  two  thousand  acres  of  land  in  Florida^ 
was  wholly  immaterial,  as  it  would  not  if  given  have  been  in  the 
least  inconsistent  with  the  will,  which  in  terms  admitted  that  the 
land  had  formerly  belonged  to  William.     • 

The  judgment  of  the  supreme  court  must  be  reversed,  and 
there  must  be  a  new  trial  of  the  issues. 

Denio,  Johnson,  Parker,  Allen  and  Edwards,  Js., 

concurred. 

Gardiner,  0.  J.,  dissented. 

Judgment  of  the  supreme  court  reversed  and  new  trial 
ordered. 


LecKWooD  and  others  against  TflORJ7E  and  others. 

An  aooonnt  stated  to  ccmclnsiYe  upon  the  parties,  imless  impeached  ftit  fhiud  or 

mtotake. 
To  makean  aocoont  stated,  it  is  snfSdent  that  the  aocoant  has  been  ««»iw<tw>^ 

and  assented  to  as  correct  by  both  parties.    This  assent  may  be  express,  or 

implied  from  circnmstances. 
Whether  on  a  given  state  of  fiicts  the  transaction  constitntes  a  stated  aooount  is 

a  question  of  law. 
As  a  general  role,  where  an  aoconnt  showing  a  balance  to  dniy  Tendered,  he  to 

whom  it  to  rendered  to  bound,  within  a  reasonable  time,  to  examine  the  sazne 

and  olject  if  he  dispute  its  correctness. 
If  he  omit  to  do  so,  he  wiU  be  deemed,  firom  hto  silence,  to  hate  acquiesced,  and 

be  bound  by  it  as  an  account  stated. 
Aooordbgly,  where  T.  &  Co.,  a  firm  m  New-Tork,  on  the  first  of  February,  1847, 

pursuant  to  custom,  rendered  to  L.  d&  Co.,  a  firm  in  Ulster  county,  an  aooounft 

of  their  mutual  dealings,  containing  a  chaiige  against  the  latter  of  9880.48, 

•ndsbowfaigabakmoedue  them  of  $5,628^;  azidlK^  Go.  on  the  17th  of 
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Febmaiy  drew  on  T.  &  Co.  for  ao  amonnt  oorreflponding  with  this  bobmoe, 
which  was  paid,  and  made  no  objection  to  the  account  till  November  following, 
when  they  brought  a  suit  to  recover  the  amount  of  the  $880.48,  claiming  that 
itwu  improperly  charged  to  them ;  Heldf  that  they  could  not  recover  without 
proving  afSrmatively  mistake  or  ttwad  in  the  aooount  renderod. 

Appeal  from  the  judgment  of  the  supreme  court  sitting  in 
the  third  district  The  action  was  tried  before  referees.  On 
the  trial  it  appeared  that  the  plaintiffs,  who  were  tanners  in 
Ulster  county,  and  the  defendants,  being  leather  merchants  do- 
ing business  in  New-Tork,  entered  into  a  contract  in  March, 
1844,  by  which  the  plaintiffs  agreed  to  receive  from  the  defend- 
ants, hides,  and  return  them  tanned  into  leather,  at  a  specified 
price  per  pound,  to  be  paid  by  defendants ;  among  other  things, 
the  plaintiffs  agreed  that  the  hides  should  "be  tanned  in  a  good 
and  workmanlike  manner,  and  made  to  gain  in  weight  as  much 
as  good  tanners  make  from  the  same  description  of  hides ;" 
that  the  plaintiffs  received  hides  and  returned  the  leather  under 
the  contract,  down  to  January,  1847 ;  that  defendants  on  the 
first  of  February,  in  each  year,  were  accustomed  to  make  up  the 
accounts  between  the  parties,  and  transmit  the  same  to  the 
plaintiffs,  and  that  on  or  about  the  first  of  February,  1847,  they 
made  up  an  account  between  them  and  the  plaintiffs,  of  the  trans- 
actions of  1846,  and  sent  a  copy  to  the  latter  by  mail.  In  this 
account  the  plaintiffs  were  charged,  for  *'  deficiency  in  gain  of 
weight  in  tanning"  sundry  hides  a  certain  number  of  pounds,  at 
a  price  per  pound  specified,  the  sum  of  $880.48,  as  one  item ; 
the  account  contained  a  large  number  of  debits  and  credits,  and 
showed  a  balance  due  the  plaintiffs  of  $5623.41.  After  receiv- 
ing this  account,  and  on  the  17th  of  February,  1847,  the  plain- 
tiffs made  their  draft  on  the  defendants,  payable  at  sight  to  the 
order  of  Jos.  S.  Evans,  cashier,  for  the  sum  of  $5623.41,  being 
the  same  as  the  balance  shown  by  said  account,  which  draft  was 
paid  by  the  defendants.  The  plaintiffs  made  no  objection  to  the 
account,  or  any  item  of  it,  at  or  prior  to  drawing  the  draft,  or  at 
any  time  prior  to  commencing  the  suit.  The  draft  did  not  refer 
to  the  account  \xi  terms,  and  by  it  the  defendants  were  requested 
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to  charge  the  amotint  thereof  to  the  account  of  the  plamtiffB* 
In  November,  1847|  this  suit  iras  commenced :  the  declaration 
oentained  C(rantB  upon  die  contract,  and  also  the  common  counts 
for  work  and  labor.  The  only  matter  in  dispute  upon  the  trial 
was,  whether  the  plaintifis  were  properly  chargeable  under  the 
contract,  with  the  said  sum  of  $880.48,  for  deficiency  in  weight. 
Each  party  gave  a  good  deal  of  evidence  on  this  point. 

The  defendants  also  insisted  that  the  plaintiffs  could  not  re- 
cover, on  the  ground  that  the  account,  including  the  item  in 
question,  had  been  stated  and  settled  between  the  parties,  and 
that  it  could  not  be  opened  without  proof  of  fraud  or  mistake. 
The  referees  made  a  report  in  &vor  of  the  plaintiffs  for  the 
amount  of  said  sum  of  $880.48,  with  interest.  The  supreme 
court,  on  a  case  made  by  the  defendants,  denied  a  motion  to  set 
it  aside,  and  gave  judgment  for  the  plaintiffs.  A  statement  of 
facts  found  by  the  court  was  incorporated  with  the  case,  in  th# 
judgment  roll,  and  the  defendants  appealed  to  this  court. 

Zr.  Tremainj  for  the  appellants. 

H  HogAoom^  for  the  respondents. 

Parker,  J.  By  the  contract  between  the  parties,  the  plain- 
tiffs agreed  that  th^  hides  received  from  the  defendants  should 
not  only  ''be  tanned  in  a  good  and  workmanlike  manner,"  but 
also  that  they  should  be  ''made  to  gain  in  weight  as  much  as 
good  tanners  make  from  the  same  description  of  hides."  The 
defendants  allege  that  the  plaintiffs  failed  to  keep  the  latter  part 
of  this  stipulation,  and  that  the  referees  erred  in  not  finding 
against  the  plaintifis  on  that  issue.  However  preponderating 
may  be  the  weight  of  evidence  against  the  finding  of  the  referees 
on  this  point,  and  I  think  it  was  so,  it  is  not  a  matter  subject  to 
review  in  this  court.  It  was  a  question  of  &ct,  and  if  it  has 
been  erroneously  determined  by  the  referees,  the  defendants  can 
have  no  redress  beyond  the  power  of  the  supreme  court  to  aet 
aside  the  report  as  against  the  weight  of  evidence. 
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The  second  point  made  by  the  defendants  is  that  the  refereei 
erred  in  not  giving  legal  effect  to  an  account  stated  and  settled 
between  the  parties,  and  in  permitting  the  same  to  be  opened 
without  proof  of  fraud  or  mistake :  and  this  presents  properly  a 
question  of  law  for  our  decision :  for  'vdiether  on  a  given  state 
<^&3t8  the  transaction  amounts  to  an  account  stated  is  a  ques- 
tion of  law  and  not  of  faot.  {Tolcmd  y.  Sprague,  12  Peters^ 
880.)  In  accordance  with  the  established  custom  of  the  defend* 
tuts  to  make  up  the  accounts  between  them  and  the  plaintiib 
m  the  first  day  of  February  in  each  year,  and  to  transmit  the 
same  to  the  plaintiffs,  an  account  between  the  parties  was  made 
up  and  sent  to  the  plaintiffs  by  mail  on  or  about  the  first  day  of 
February,  1847,  showing  a  balance  due  to  the  plamtiffs  from  the 
defendants  amounting  to  the  sum  of  $5,628.41.  In  that  account 
the  plaintifb  were  charged  for  deficieni^  in  gain  of  weight  on 
certain  hides  particularly  referred  to,  the  sum  of  $880.48.  After 
receiving  said  account  and  on  er  about  the  17th  day  of  Febru- 
ary, 1847,  the  plaintiffs  drew  upon  the  defendants  at  sight  for 
the  amount  of  the  said  balance  shown  by  the  account,  without 
objection  to  any  part  thereof,  and  their  draft  for  the  same  was 
duly  paid  by  the  said  defendants.  The  matter  thus  rested  till 
November,  1847,  when  the  plaintiffs  brought  this  action  to  re- 
cover the  $880.48  charged  in  the  account  for  the  deficiency  in 
weight. 

It  is  not  necessary  in  order  to  make  a  stated  account  that  it 
should  be  signed  by  the  parties.  It  is  sufficient  if  it  has  been 
examined  and  accepted  by  both  parties.  And  this  acceptance 
need  not  be  express ;  but  may  be  implied  from  circumstances. 
(1  Story^s  Eq.  Jur,  §  526.)  Keeping  4t  any  length  of  time 
without  objection  binds  the  person  to  whom  it  is  sent.  (  Willis 
V.  Jemegan^  2  Atk.  251.)  Between  merchants  at  home,  an  ac- 
count which  has  been  jHresented  and  no  objection  made  thereto 
after  the  lapse  of  several  poets,  is  treated,  under  ordinary  cir- 
cumstances, as  being  by  aequioecence  a  stated  account.  (JSher- 
man  v.  Shennan,  2  Vem.  276 ;  1  Sim-.  Eq.Jwr.  h  526.)  Be- 
tween merchants  in  different  countries  a  lon^r  time  is  given, 
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but  if  no  objection  be  made,  after  several  opportunities  of  writ- 
ing have  occurred,  it  is  considered  an  acquiescence.  (2  Atk. 
262;  2  Ves.  239 ;  3  John.  Ch.  R.  560,  575;  7  Cranch,  147.) 
What  is  a  reasonable  time  is  to  be  judged  of  by  the  habits  of 
business  at  home  and  abroad.  (1  Story's  Eq.  Jur.  §  526.)  The 
law  was  very  fully  stated  by  Collier,  Ch.  J.  in  Langdon 
V.  Roan^s  Adm%  (6  Ala.  R.  518,)  as  follows :  "  It  is  said  to  hh 
a  general  rule,  that  where  an  account  is  made  up  and  rendered,  he 
who  receives  it  is  bound  to  examine  the  same  or  to  procure  some 
one  to  examine  it  for  him.  K  he  admits  it  to  be  correct,  it  be- 
comes a  stated  account  and  is  binding  on  both  parties — the  bal- 
ance being  the  debt  which  may  be  sued  for  and  recovered 
at  law  upon  the  basis  of  an  insimul  computassent,'^  ^^  So 
if,  instead  of  an  express  admission  of  the  correctness  of  the 
account,  the  party  receiving  it  keeps  the  same  by  him  and 
makes  no  objection  within  a  reasonable  time,  his  silence  will  be 
construed  into  an  acquiescence  in  its  justness,  and  he  will  be 
bound  by  it  as  if  it  were  a  stated  account.  {Philips  v.  Belden^ 
2  Edw.  Ch.  1.)  In  fact,  the  rule  as  laid  down  by  the  authori- 
ties would  seem  to  be,  that  if  one  does  not  object  to  a  stated  ac- 
count which  has  been  furnished  him,  within  a  reasonable  time, 
he  shall  be  bound  by  it,  unless  be  can  show  itd  incorrectness. 
{Murray  v.  Tolandj  3  John  Ch.  569 ;  WUde  v.  Jenkins^  4 
Paige,  481.)"  In  stating  the  law  as  above  extracted,  the  learn- 
ed chief  justice  followed  the  decision  in  the  case  of  Philips  v. 
Bdden^  (2  Edw.  Ch.  1,)  where  the  same  principles  of  law  are 
clearly  stated. 

If  this  case  rested  upon  the  question  of  reasonable  notice,  I 
cannot  doubt  but  the  lapse  of  nine  months  afler  the  receiving  of 
the  account  before  the  commencement  of  the  action,  there  hav- 
ing been  made  in  the  mean  time  no  objection  or  complaint,  would 
have  been  abundant  to  authorize  the  legal  inference  of  acquies- 
cence ;  particularly  as  the  proximity  of  the  parties  to  each  other 
secured  them  a  daily  opportunity  of  communication  by  mail,  and 
the  nature  of  their  business  transactions  must  have  brought  tl^^ 
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plaintiffs  frequently  daring  that  time  to  the  city,  where  the 
bnsiness  of  the  defendants  was  transacted. 

But  this  case  does  not  rest  on  mere  inference  or  acquiescence 
from  lapse  of  time.  There  is  affirmative  eyidence  of  such  acqui- 
escence. Within  a  few  days  after  the  account  was  received  by 
the  plaintiffs  they  drew  on  the  defendants  for  the  balance  stated ; 
not  a  general  draft  in  round  figures,  but  a  draft  for  $5623.41, 
the  precise  balance  of  the  account  as  rendered.  There  being 
BO  other  accounts  between  the  parties,  a  draft  in  that  form  is  as 
clearly  indicative  of  an  intention  to  draw  the  balance  as  such, 
as  if  those  terms  had  been  inserted  in  the  draft.  Here  is  then 
affirmative  and  I  think  conclusive  evidence  that,  with  the  account 
before  them,  in  which  among  other  items  the  deduction  for  loss 
of  weight  was  particularly  stated,  the  plaintiffs  agreed  to  it  as  a 
stated  account,  by  drawing  for  and  receiving  the  precise  balance 
admitted.  We  are  not  without  authority  in  deducing  such  a 
legal  assent  from  the  act  of  the  plaintiffs.  This  precise  question 
arose  in  Tcland  v.  Spragtie,  (12  Peters,  300-834,)  and  Mr. 
Justice  Barbour,  in  giving  the  opinion  of  the  court,  said,  ^'  We 
agree  that  the  mere  rendering  an  account  does  not  make  it  a 
stat^  one ;  but  that  if  the  other  party  receives  the  account,  ad- 
mits the  correctness  of  the  items,  claims  the  balance  or  offers  to 
pay  it,  as  it  may  be  in  his  favor  or  against  him,  then  it  becomes 
a  stated  account.  The  plaintiff  having  received  it,  having  made 
no  complaint  as  to  the  items  or  the  balance,  but  on  the  contrary, 
having  claimed  that  balance,  thereby  adopted  it  and  by  his  own 
act  treated  it  as  a  stated  account."  {See  also  Murray  v.  Tol- 
and,  3  John.  Ch.  R.  569.) 

The  transaction  then  being  an  account  stated,  is  conclusive 
upon  the  parties  unless  the  plaintiff  affirmatively  shows  fraud  or 
mistake.  The  law  is  stated  in  Philips  v.  Belden,  (2  Edw.  Ch. 
JR.  1,)  that  if  either  party  attempts  to  impeach  >the  settlement 
and  to  open  the  accounts  for  re-examination,  either  wholly  or 
in  part,  and  which  can  only  be  done  upon  the  ground  of  fraud, 
mistake  or  error,  the  burthen  of  proof  rests  upon  the  party  im« 
peaching,  and  he  must  prove  the  fraud  or  point  out  the  error  or 
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mistake  on  which  he  relies.  Here  no  fraud  or  mistake  was  pre- 
tended. It  was  merely  an  attempt  to  litigate  an  item  once  set- 
tled, without  a  shadow  of  pretence  that  there  had  been  any  thing 
unfair  in  the  settlement^  or  any  misapprehension  in  regard  to  it. 

It  was  well  said  by  Ohief  Justice  Marshall,  in  Chappdanie 
y.  Dechenaux^  (4  Cranch^  806,)  where  an  attempt  was  made  to 
open  an  account  stated,  ^'  No  practice  could  be  more  dangerous 
than  that  of  opening  accounts  which  the  parties  themselves  have 
adjusted,  on  suggestions  supported  by  doubtful  or  by  only  prob^ 
able  testimony." 

On  the  evidence  before  the  referee^  therefore,  the  defendants 
were  entided  to  judgment,  and  the  judgment  of  the  supreme 
court  ought  to  be  reversed  and  a  new  trial  ordered. 

Johnson,  J.,  also  delivered  an  opinion  for  reversal. 
Gabdiner,  Ch.  J.,  Denio  and  Edwards,  Js.,  concurred. 
BuGGLES,  J.,  was  in  favor  of  affirmance. 

Judgment  reversed. 


Shoemaker  against  Benedict,  ez'r,  impleaded,  &c 

Payments  made  l^  one  of  tlie  joint  and  seyeral  makers  of  a  note  and  indoraed 
upon  it,  before  an  action  upon  it  is  barred  by  the  statate  of  limitations,  and 
within  six  years  before  suit  brought,  do  not  affect  the  defense  of  the  statute 
as  to  the  other. 

Accordingly,  where  three  made  a  Joint  and  several  note  payable  in  Febmaiy , 
1889,  and  payments  were  made  by  one  and  indorsed  upon  it,  in  1889, 1840, 
December  J 1848,  and  January  and  September,  1849,  and  a  suit  was  commenced 
upon  it  in  July,  1850,  to  which  one  of  the  others  pleaded  the  statute  of  limita- 
tKns;  j&Utf,  that  the  action  was  barred  as  against  him. 

Appeal  from  a  judgment  of  the  supreme  court    The  action 
in  the  court  belov  "wm  by  Shoemaker  against  Thomas  A.  Paine, 
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Thomas  Paine  and  Chester  Paine.  Chester  Paine  only  answer- 
ed. He  set  np  the  statute  of  limitations.  The  action  was 
upon  a  promissory  note  in  the  following  words : 

^  By  the  first  day  of  February  next,  we  or  either  of  us  prom- 
ise to  pay  James  Norton,  or  bearer,  three  hundred  and  twenty* 
two  dollars  and  sixty-six  cents,  with  use,  for  value  received. 

Paine's  Hollow,  March  80, 1888.  Thomas  A.  Paine, 

Thomas  Painei 
Chester  Paine." 

There  were  five  indorsements  on  the  back  of  the  note,  as  follows : 
February  4, 1889,  *<  Received  interest  up  to  this  date  by  note ;'' 
February  4, 1840,  '^  Received  interest  to  this  date ;"  December 
19, 1843,  '^  Received  thirty*three  -^  dollars ;"  January  17, 1849, 
*' Received  twenty-five  dollars  for  interest,  left  with  my  family  f 
September  18, 1849,  ^  Received  fifty  dollars  in  a  check  on  Mo- 
hawk Valley  Bank.''  The  action  was  commenced  the  80th 
July,  1850. 

On  the  trial  before  the  Hon.  Wm.  F.  Allen,  a  justice  of  the 
supreme  court,  at  the  Herkimer  circuity  in  December,  1850,  the 
note  was  proved,  and  the  defendant's  counsel  admitted  that  the 
several  amounts  appearing  to  be  indorsed  were  paid  on  the  note 
by  the  defendant,  Thomas  A.  Paine,  at  the  several  times  when 
said  indorsements  bear  date,  and  that  said  indorsements  were 
made  at  the  times  when  they  are  respectively  dated. 

The  counsel  for  the  defendant  insisted  that  the  action  was 
barred  by  the  statute  as  against  Chester  Paine,  who  alone 
defended,  and  moved  for  a  nonsuit  The  plaintiff's  counsel 
relied  upon  the  payments  so  made  and  indorsed  to  take  the  case 
out  of  the  statute.  The  judge  held  that  the  statute  applied  and 
that  the  action  was  barred  as  to  Chester  Paine ;  and  as  to  him 
he  nonsuited  the  plaintiff,  who  excepted. 

The  supreme  court,  sitting  in  the  fifth  district,  affirmed  the 
judgment  rendered  at  the  circuit,  and  the  plaintiff  appealed  to 
this  court. 

The  defendant  Chester  Paine  died  pending  tiie  aotioDi  and 
the  respondent  Benedieti  as  his  ezeentor,  was  anbititiited, 

XsB.-^yoi..  L  88 
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The  opinion  of  the  supreme  court  was  written  by  Justice 
Allen,  and  consisted  of  a  reference  to  the  opinion  of  the  same 
court  in  the  case  of  Dunham  v.  Dodge^  which  is  reported  in 
10  Barb.  S.  C.  R.  566. 

F.  Keman,  for  the  appellant.  I.  Part  payment  of  a  joint  note 
by  one  of  the  makers  and  indorsed  upon  it,  before  the  note  is  bai^ 
red  by  the  statute  of  limitations,  and  within  six  years  before  suit 
brought,  takes  the  note  out  of  the  statute  as  to  all  the  makers. 
(1.)  This  is  and  long  has  been  the  settled  lav  in  England.  {Per- 
ham  V.  Reynaly  2  Bing.  S06 ;  Burleigh  v.  Stott^  8  Bam.  4* 
Cress.  36 ;  Pease  v.  Hirst^  10  id.  122 ;  Chippendale  v.  Thurs- 
ion^  4  Car.  ^  Payne,  98 ;  Wt/att  v.  Hodsan,  8  Bing.  809.) 
(2.)  The  law  is  so  settled  in  Massachusetts.  {Hunt  y.  Bridge 
ham^  2  Pick.  581 ;  Frye  v.  Barker,  4  id.  382  ;  Sigoumey  r. 
Dewey,  14  id.  387.)  (3.)  This  is  the  law  in  Connecticut. 
{Bound  V.  Lathrap,  4  Conn.  iJ.  336 ;  8  id.  268 ;  9  id.  496.) 
(4.)  This  is  the  law  in  most  of  the  other  states.  {Joslyn  y. 
Smith,  13  Verm.  R.  353  ;  Real  Estate  Bank  v.  Hartjield,  6 
Pike,  651 ;  Pike  v.  Warren,  3  Ship.  390 ;  Dinsmore  v. 
Dinsmore,  8  id.  433;  Shipley  v.  Waterhouse,  9  id.  497; 
S.  C,  Dudley,  100, 138 ;  Mclntire  y.  Oliver,  2  Hawks,  209 ; 
Walton  Y.  Robinson,  6  Iredell,  341;  Beitz  y.  Puller,  1 
McCord,  541.)  (5.)  The  law  is  not  decided  otherwise  by  the 
supreme  court  of  the  United  States.  The  case  of  BeU  y. 
Morrison  does  not  conflict  with  the  law  as  it  is  claimed  to  be 
by  the  plaintiff  in  this  suit ;  upon  the  facts  of  that  case,  the 
decision  was  right.  In  that  case  the  partnership  was  dissolYed 
and  the  debt  barred  by  the  statute  before  the  alleged  acknow- 
ledgment by  one  of  the  partners.  (Bell  y.  Morrison,  1  Peters^ 
852,  368,  371,  373.)  Again,  in  that  case  there  was  no  new 
promise,  nor  any  such  acknowledgment  of  the  debt  by  either 
partner  as  would  revive  it.  (1  Peters,  357, 8,  9,  361, 5, 6  and  7.) 
The  decision,  too,  was  based  upon  the  local  laws  and  decisions  of 
the  state  of  Kentucky.  (6.)  In  this  state  the  law  has  been 
bug  and  uniformly  held  to  be  as  claimed  andreUed  upon  by  tha 
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plaintifil  Prior  to  tho'case  of  Van  Keuren  v.  Parmelee^  there 
was  not  a  case  or  dictum  raising  a  doubt  as^to  this  being  the 
law.  Whatever  of  fluctuation  there  has  been  in  the  decisions, 
or  doubts  expressed  by  judges,  has  been  as  to  the  character  of 
the  promise  or  acknowledgment  which  would  continue  or  revive 
the  debt,  and  as  to  the  power  of  one  joint  debtor  to  revive  it 
against  the  other  after  it  had  ceased  to  be  a  valid  demand* 
(6  John,  267 ;  6  John.  Ch,  260-291 ;  15  John.  3 ;  5  Wend.  257 ;  7 
id. 441;  15  Sarft,  168;  VanKeurenY.Parmeleey2Comst.52S.) 
DL  The  case  of  Van  Keuren  v.  Parmelee  was  entirely  dif- 
ferent from  this ;  it  does  not  in  fact,  and  docs  not  assume  to, 
change  the  law  as  settled  and  understood  in  reference  to  a  case 
like  the  one  now  before  the  court ;  and  it  is  submitted  that  there 
are  good  reasons  for  distinguishing  this  case  from  that 
(2  Comst.  529.)  (1.)  In  that  case  the  partnership  had  been  dis- 
solved, and  the  debt  was  barred  by  the  statute  before  the  promise 
by  one  of  the  partners,  relied  upon  to  revive  the  debt  as  to  the 
other,  was  made.  {Id.  523, 524.)  (2.)  There  is  a  wide  and  well 
founded  distinction  upon  authority  between  allowing  the  acts 
and  promises  of  one  joint  contractor  to  affect  the  other  while 
the  debt  is  obligatory  on  all  of  them,  and  allowing  them  to  do 
so  after  the  debt  is  barred,  and  when  in  truth  they  are  no  longer 
jointly  indebted.  (2  Id.  526.  Brewster  v.  Hardeman^  Dud- 
leyy  Geo.  138 ;  Fellows  v.  Oaimarin,  id.  100 ;  Steele  v.  Jenr 
ningSj  1  McMidlan,  297 ;  Muse  v.  Donaldson,  2  Hump.  166.) 
(3.)  Again,  part  payment  by  one  of  two  joint  debtors,  has  al* 
ways  been  regarded  as  more  eatis&ctory  to  keep  it  in  full  force 
as  to  both  than  a  mere  promise  to  pay.  ( Wyatt  v.  Hodson,  8 
Bing-.  309 ;  Lord  Tenterden^s  act,  9  Oeo.  ^th,  ch.  14;  Laws 
of  1849,  638,  §  110;  2  Comst.  527.)  (4.)  Upon  principle  this 
case  is  clearly  distinguishable  from  that  of  Van  Keuren  v.  Par* 
melee,  and  the  plaintiff  entitled  to  recover  upon  the  note.  The 
acts,  declarations  and  promises  of  one  joint  debtor  are  evidence 
against  the  other,  on  the  ground  of  their  join/  liability  for  and 
interest  in  the  debt,  when  such  acts,  declarations  and  promises 
were  made;  they  are  not  evidence  to  prove  or  create  the  joint 
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obligation,  but  after  this  has  been  established  by  other  proo^ 
and  while  it  is  in  force,  the  acts  and  admissions  of  either  are 
evidence  against  alL  When  the  debt  is  barred  by  the  statute 
and  ceases  to  exist,  there  is  no  longer  this  joint  interest  between 
those  who  were  once  joint  debtors,  and  the  acts  or  admissions  of 
one  should  no  longer  be  evidence  against  the  other ;  to  alloir 
them  to  be  so  would  in  effect  be  permitting  one  to  create  a  debt 
against  the  other.  But  until  the  note  is  paid  or  barred  by  the 
statute  the  joint  interest  between  the  joint  makers  exists,  and 
the  acts  or  admissions  by  one  are  eyidence  against  all.  (1  GreenL 
m  Ev.  i  111,  174,  176,  177,  179 ;  1  Cawen  ^  HUPs  Notes, 
p.  174,  n.  177 ;  Joslyn  y.  Smithj  13  Verm.  R.  858, 858 ;  Whit- 
comb  ▼.  WhUing,  2  Dmg.  652.)  ^ 

V.  OweUf  for  respondent.  1.  The  plamtiff  cannot  recoyer, 
because  the  cause  of  action  accrued  more  than  six  years  before 
the  suit  was  commenced*  2.  The  action  was  upon  the  new 
promise,  which  was  made  by  Thomas  A.  Paine  only,  and  cannot 
bind  Chester  Paine,  or  his  representatives.  ( Van  Keuren  y, 
Parmeleef  2  Camsi.  528,  and  the  cases  cited;  Bell  v.  Mar- 
risanj  1  Peters^  881 ;  10  Barb.  566,  and  cases  tliere  cited.) 
8.  After  the  dissolution  of  a  copartnership  the  agency  of  one,  for 
his  fellows,  ceases,  except  to  dispose  of  property,  adjust  and  pay 
debts,  dsc,  but  he  can  make  no  new  promise,  changing  the  prior 
obligation.  (  Van  Keuren  v.  Parmelee^  2  Camst.  525,  6.)  4.  A 
joint  debtor  never  has  any  agency  for  the  other  at  all,  and  can- 
not change,  or  enlarge  the  contract ;  indeed,  if  the  contract,  or 
if  a  note  be  altered  in  any  material  part,  it  vitiates  the  note,  or 
contract,  in  respect  to  any  one  not  assenting  thereto.  {Chit,  an 
Bills,  181, 186, 10/A  Anj^  ed.  Se$  cases  cited  2  Cams.  580, 1.) 
Should  a  joint  debtor  add  to  a  note  words  extending  the  time  of 
payment  one  or  two  years,  it  would  undoubtedly  vitiate.  {Chit, 
an  Bills,  181,  10/A  Am.  ed.)  If  he  cannot  enlarge  the  time 
directly,  he  cannot  do  it  indirectly.  Payment,  or  acknowledg- 
ment, is  only  evidence  of  a  promise.  {Artwld  v.  Doumingj  11 
Barb.  654 ;  Watkins  r.  Stevens,  4 id.  171-178;  10  id.  666.) 
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The  reasoning  of  Justice  Bronson  has  been  approred  by  Justice 
Allen,  in  the  opinion  in  this  case,  reported  10  Barb.  566,  and  in 
10  id.  825y  Justice  Edwards  declares  the  reasoning  nnanswera- 
ble,  and  considers  that  the  case  overroles  the  case  of  WhUcamb 
T.  Whiting,  (Doug.  652,)  and  Patterson  y.  Choate,  Smith  r. 
LudloWf  and  other  cases  cited  for  the  appellant 

The  following  is  the  opinion  in  Dunham  r.  Dodge,  adopted 
by  the  supreme  court  as  the  opinion  in  this  case. 

Allen,  J.  The  plaintiff  in  this  action  relies  upon  payments 
by  one  of  seyeral  makers  of  a  promissory  note,  made  befire  the 
statute  of  limitations  had  barred  an  action  upon  it,  to  take  the 
case  out  of  the  statute  as  to  all  the  makers,  and  continue  the 
joint  liability  of  all  for  six  years  from  the  time  of  the  last  of 
such  payments. 

Before  the  decision  of  Van  Keuren  v.  ParmeUe,  (2  Comst 
523,)  it  would  have  been  considered  very  well  settled  upon 
authority  that  such  payments  did  operate  to  prevent  the  statute 
of  limitations  from  attaching  to  the  demand ;  that  by  the  joint 
contract,  there  was  a  unity  of  interest,  by  which  a  quasi  agency 
was  created  between  the  contractors,  so  that  the  admission  or 
promise  of  one  would  have  bound  all.  (  Whttcomb  v.  Whiting, 
^Doug.  652 ;  Patterson  v.  Choate,  7  Wend.  441 ;  Hammon  v. 
Huntlejfj  4  Cowen,  493 ;  Johnsoti  v.  Beardsley^  15  John.  3 ;  6 
John.  Ch.  291 ;  Sigourney  v.  Drury,  14  Pick,  387 ;  Perkins  v. 
Raynalj  %  Bing.  306 ;  Burleigh  v.  Stott,  8  £.  4*  C.  36 ;  Pease 
Y.  Hurst,  10  id.  122 j  Wyatt  v.  Hudson,, S  Bing.  309;  Prye 
V.  Barker,  4  Pick.  382 ;  Hunt  v.  Bridgham,  2  id.  581 ;  White  r. 
EbU,  8  id.  291  \  Channel  y.  Ditchbum,  bM.^W.  494 ;  Grif- 
faiY.  Ashley,  1  Ckar.  ^ P.  139 ;  Rew  y.  Petet,  lA.^E.  196 ; 
Oreenleaf  y.  Quincey,  3  Fair/.  R.  11 ;  Pike  v,  Warren,  15 
Maine,  893 ;  Jodyn  y.  Smith,  13  Verm.  356 ;  Shdton  v.  Cocke^ 
Munf.  311 ;  Besley  y.  Fuller,  1  McCord,  541 ;  2  Bay,  533.) 

While  the  decision  of  Van  Keuren  y.  Parmdee  does  not  de- 
cide the  preeLie  point  presente4  by  the  case  before  us,  it  inyolyed 
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principles  which  were  necessarily  decided,  and  which  have  an 
important  bearing,  if  not  a  controlling  influence,  upon  the  decis- 
ion of  this  cause.  The  judge  who  pronounced  the  opinion  of  the 
court  in  that  case,  refers  to  the  distinctions  supposed  to  exist 
between  that  case  and  this,  but  did  not  profess  to  lay  much  stress 
upon  them.  He  did  not,  however,  undertake  to  decide  whether 
there  were  or  were  not  distinctions  between  the  two  cases  which 
would  influence  the  decision,  and  bring  them  within  different  rules. 
His  argument  was  adapted  to  the  settlement  of  general  princi- 
ples, and  the  application  of  those  principles  to  the  case  then  un- 
der consideration ;  and  he  designedly  left  the  question  open  as 
to  what  other  cases  those  principles  should  govern,  and  what 
&cts  and  circumstances  would  operate  to  place  a  case  in  other 
respects  similar  to  that  decided,  without  the  rule  then  established. 
But  the  court  in  that  case,  as  the  court  of  last  resort  in  the  state, 
reviewed  a  series  of  decisions  of  the  courts  of  this  state  and  of 
others  and  of  England,  and  established  as  the  law  of  this  state, 
principles  inconsistent  with  many  of  the  cases  which  have  been 
followed  by  our  courts  as  law,  and  has  in  some  respects  made 
the  law  more  self-consistent.  They  have  adopted,  to  a  great  ex- 
tent, the  views  of  Mr.  Justice  Story,  as  expressed  in  Bell  t. 
Morrison,  (1  Peters,  351,)  which  the  supreme  court  of  this  state, 
acting  upon  the  principle  of  stare  decisis,  had  not  considered 
proper  to  do.    {Dean  v.  Hewit,  5  Wend,  257.) 

,  The  cases  cited  above,  in  which  it  has  been  held  that  the 
promise  of  one  joint  debtor  was  sufficient  to  take  the  case  out  of 
the  statute  of  limitations  and  revive  or  continue  the  debt  as 
against  all,  have  followed  the  decision  of  Whitcomb  v.  Whitings 
and  have  merely  applied  the  principle  of  that  case  to  cases  sub- 
stantially the  same,  or  supposed  to  be  so,  and  only  differing  in 
circumstances.  They  have  depended  upon  the  presumed  agency 
of  one  to  do  an  act  to  bind  the  other  debtors,  growing  out  of  the 
joinder  in  the  contract  and  unity  of  interest  The  leading  case 
was  decided  at  a  time  when  the  statute  of  limitations  was  looked 
upon  with  disfavor  by  the  courts,  and  when  any  acknowledgment, 
evoA  the  slightest,  of  the  existence  of  a  debt,  was  sufficient  to 


ALBANY,  JUNE,  1864.  183 

Bhoemaker  against  Benedict. 


deprive  the  party  of  the  benefit  of  the  statute,  although  the  ac- 
knowledgment was  made  under  circumstances  showing  that  the 
debtor  did  not  intend  to  recognize  or  admit  an  existing  intention 
or  liability  to  pay.  {Freeman  v.  Fentaii^  Cowp.  548  ;  Bryan 
y.  Horseman^  4  East^  599  ;  Lawrence  v.  WorraU^  Pea/ce,  93 ; 
Beecher  v.  Hannay,  4  East,  599,  n.  c ;  Clark  v.  Bradshallf 
3  Esp.  155.)  The  courts  were  willing  to  lay  hold  of  any  cir- 
cumstance which  tended  to  show  the  existence  of  a  demand,  or 
that  a  demand  once  existing  had  not  been  paid,  to  take  the  case 
out  of  the  statute ;  and  hence  perhaps  they  were  the  more  ready 
to  imply  an  agency  which  would  not  have  been  implied  for  any 
other  purpose  or  under  any  other  circumstances,  and  bind  one 
person  by  the  acts  of  another,  whom  he  never  designed  to  consti- 
tute his  agent  for  any  purpose,  and  to  hold  that  a  partial  pay- 
ment by  one,  as  it  negatived  to  some  extent  the  presumption  of 
a  prior  payment  of  the  debt,  was  evidence  against  all  that  the 
debt  had  not  been  paid  and  was  an  existing  liability.  The  stat- 
ute was  treated  as  raising  a  presumption  of  payment,  and  that 
presumption  being  rebutted,  the  statute  was  treated  as  no  bar. 
The  early  cases  in  England  upon  this  subject  have  not  been  gen- 
eially  followed  in  this  country,  and  are  no  longer  considered  as 
law  in  that  country ;  but  the  statute  of  limitations  has  been 
treated  not  as  merely  raising  a  presumption  of  payment,  but  atf 
a  statute  of  repose.  It  has  been  held  that  a  circumstance  or  ex- 
pression firom  which  a  probable  or  possible  inference  could  be 
drawn  of  the  acknowledgment  of  a  debt  was  not  sufficient  to 
overcome  the  defense  under  it.  {Sands  y.  Oelston^  15  John^ 
511 ;  WetzeU  y.  Bussard,  11  Wheai.  309 ;  Bangs  y.  HaU^  2 
Pick,  368.)  It  is  now  held  that  there  must  be  an  express  prom- 
ise or  a  clear  recognition  of  the  present  existence  of  die  demand, 
from  which  a  promise  may  be  implied.  {Stafford  v.  Richardr 
son,  15  Wend.  302.)  There  must  be  an  admission  that  there  i0 
a  subsisting  debt,  which  the  debtor  is  willing  to  pay. 

It  needs  no  authority  that  an  admission,  to  be  operative,  must 
be  made  by  the  party  to  be  affected,  or  by  an  authorized  agent. 
It  18  substantially  a  new  contract,  upon  which  the  action  is 
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brought  when  it  is  songht  to  be  sustained  by  evidence  of  a  new 
promise,  when  but  for  such  new  promise  it  would  have  been 
barred  by  the  statute  c^  limitations.  {Oreen  v.  Crane^  2  Ld. 
Raym,  1101 ;  Bell  v.  Morrison^  supra;  Thompson  v.  Peier^ 
12  Wheat.  565 ;  Dean  v.  Hemt^  supra;  Tompkins  v.  Qard- 
nerj  1  Denio^  247.) 

The  only  question  then  is,  whether  the  joint  contract  creates 
an  agency  in  one  of  several  joint  debtors  to  continue  a  debt  or 
renew  a  debt  already  barred  against  all,  and  prevent  the  statute 
of  limitations  from  attaching  by  a  new  promise,  express  or  im* 
plied ;  or  in  other  words,  whether  such  joint  debtor  is  authorized 
in  virtue  of  his  relation  to  the  parties,  to  make  such  new  con* 
tract  which  shall  bind  them  all.  The  cases  in  'England,  and  in 
this  state  prior  to  Van  Keuren  v.  Parmelee^  have  followed  the 
case  of  Whitcomb  v.  Whitings  and  held  that  such  agency  did 
exist  But  the  decisions  were  made  without  adverting  to  the 
&ct  that  the  decision  of  Whitcomb  v.  Whitings  while  it  was 
perhaps  not  inconsistent  with  the  principles  upon  which  the 
courts  proceeded  at  the  time  it  was  pronounced,  as  to  the  con- 
Btruction  to  be  put  upon  and  the  effect  to  be  given  to  the  statute 
of  limitations,  was  inconsistent  with  the  more  modern  decisioAs 
imder  the  statute  upon  the  subject,  and  with  the  case  of  Cfreen 
T.  Crane,  and  other  authorities  to  the  same  effect.*  The  decis- 
ion of  the  court  in  Van  Keuren  v.  Parmelee,  without  reference 
to  the  reasoning  of  the  judge  by  whom  the  opinion  was  deliver- 
ed, necessarily  decides  or  recognizes  as  law :  Ist.  That  the  action 
is  substantially,  though  not  in  form,  upon  the  new  promise,  and 
that  such  promise  is  not  a  mere  continuation  of  the  original  prom- 
ise, but  a  new  contract  springing  out  of  and  supported  by  the  origi- 
nal consideration ;  2d.  That  to  continue  or  renew  the  debt,  there 
must  be  an  express  promise  to  payor  an  acknowledgment  of  the  ex- 
istence of  the  debt,  with  the  admission  or  recognition  of  an  exist- 
ing liability  to  pay  it  from  which  a  new  promise  may  be  inferred ; 
8d.  That  such  acknowledgment  or  promise,  to  take  a  debt  out 
of  the  statute,  must  be  made  by  the  party  to  be  charged  or  by 
Mne  penen  authorised  by  him ;  and  4tL  That  there  is  no 
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mutual  agency  between  joint  debtors  by  reason  of  the  joint  con* 
tpict,  which  will  ^nthorize  one  to  act  for  and  to  bind  the  others 
in  a  manner  to  rary  or  extend  their  liability.  These  questions, 
with  the  exception  perhaps  of  the  first,  were  directly  involved  in 
the  case  and  necessarily  decided,  and  the  decision  of  the  court 
was  unanimous. 

Do  the  points,  in  which  this  case  differs  from  that  decided  by 
the  court  of  appeals,  take  it  without  the  principles  decided  and 
without  the  statute  of  limitations  1    I  think  not. 

First.  One  point  of  difference  is,  that  in  this  case  partial 
payments  and  not  a  promise  or  naked  acknowledgment  of  the 
existence  orthe  debt,  are  relied  upon  to  take  the  case  out  of  the 
statute.  But  partial  payments  are  only  available  as  facts  from 
which  an  admission  of  the  existence  of  the  entire  debt  and  a  pres- 
ent liability  to  pay  may  be  inferred.  As  a  fact  by  itself,  a  pay- 
ment only  proves  the  existence  of  the  debt,  to  the  amount  paid, 
but  from  that  fact  courts  and  juries  have  inferred  a  promise  to 
pay  the  residue.  In  some  cases  it  is  said  to  be  an  unequivocal 
admission  of  the  existence  of  the  debt ;  and  in  the  case  of  the  pay- 
ment of  money  as  interest,  it  would  be  Such  an  admission  in 
respect  to  the  principal  sum.  Again,  it  is  said  to  be  a  more 
reliable  circumstance  than  a  naked  promise,  and  the  reason  as- 
signed is  that  it  is  a  deliberate  act,  less  liable  to  misconstruction 
and  misstatement  than  a  verbal  acknowledgment.  So  be  it.  It 
is  nevertheless  only  reliable  as  evidence  of  a  promise^  or  from 
which  a  promise  may  be  implied.  Any  other  evidence  which 
establishes  such  promise  would  be  equally  efficacious,  and  moat 
assuredly  a  deliberate  written  acknowledgment  of  the  existence 
of  a  debt  and  promise  to  pay,  is  of  as  high  a  character  as  evi- 
dence of  a  partial  payment  to  defeat  the  statute  of  limitations. 
In  either  case  the  question  is  as  to  the  weight  to  be  given  to 
evidence,  and  if  a  new  promise  is  satisfactorily  proved  in  either 
method,  the  debt  is  renewed ;  and  without  a  promise  express  or 
implied,  it  is  not  renewed.  The  question  still  recurs,  who  is 
authorized  to  make  such  promise  ?  If  one  joint  debtor  could 
hind  his  co-debtors  to  a  new  contract  by  implication,  as  by  a 
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payment  of  a  part  of  a  debt  for  which  they  were  jointly  liable, 
he  could  do  it  directly  by  an  express  contract.  The  law  will 
hardly  be  charged  witli  the  inconsistency  of  authorizing  that  to 
be  done  indirectly  which  cannot  be  done  directly.  If  one  debtor 
could  bind  his  co-debtors  by  an  unconditional  promise,  he  could 
by  a  conditional  promise,  and  a  man  might  find  himself  a  party 
to  a  contract  to  the  condition  of  which  he  would  be  a  stranger. 

Second*  Another  fact  relied  upon  to  distinguish  this  case 
from  Van  Keuren  Y^Parmeleeis,  that  the  payments  were  made 
before  the  statute  of  limitations  had  attached  to  the  debt,  and 
while  the  liability  of  all  confessedly  existed.  In  some  cases  in 
Massachusetts,  this,  as  well  as  the  fact  that  the  reviral  or  con- 
tinuance of  the  debt  was  effected  by  payments  from  which  a 
promise  was  implied  rather  than  by  express  promises,  were  ootn- 
mented  upon  by  the  court  as  important  points.  But  I  do  not 
understand  that  the  cases  were  decided  upon  the  ground  that 
those  circumstances  really  introduced  a  new  element  or  brought 
the  cases  within  a  different  principle.  The  decisions  in  truth 
were  based  upon  the  authority  of  the  decisions  of  the  English 
courts,  and  prior  decisions  in  the  courts  of  that  state.  That  s 
promise  made  while  the  statute  of  limitations  is  running,  is  to 
be  construed  and  acted  upon  in  the  same  ^manner  as  if  made 
after  the  statute  has  attached,  is  decided  in  Dean  v-  Hewit^ 
and  Tompkins  v.  Gardner^  supra.  If  the  promise  is  0(m- 
ditional,  the  condition  must  be  performed  before  the  liability 
attaches  so  as  to  authorize  an  action.  It  does  not,  as  a  reco^ 
nition  of  the  existence  of  the  debt,  rerive  it  absolutely  from  the 
time  of  the  conditional  promise.  And  in  principle,  I  see  not 
why  a  promise  made  before  the  statute  has  attached  to  a  debt^ 
should  be  obligatory  wiien  made  by  one  of  several  joint  debtors, 
when  it  would  not  be  obligatory  if  made  after  the  action  was 
barred.  .  The  statute  operates  upon  the  remedy.  The  debt 
always  exists.  An  action  brought  after  the  lapse  of  six  years 
upon  a  simple  contract,  must  be  upon  the  new  promise,  whether 
the  promise  was  before  or  after  the  lapse  of  six  years,  express  or 
implied,  absolute  or  conditional.    The  same  authority  is  required 
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to  make  the  promise  before  as  after  the  six  years  have  elapsed. 
Can  it  be  said  that  one  of  several  debtors  can  on  the  last  day 
of  the  sixth  year,  by  a  payment  small  or  large,  or  by  a  new 
promise,  either  express  or  implied,  so  affect  the  rights  of  his  * 
oo-debtors  as  to  continue  their  liability  for  another  space  of  six 
years,  without  their  knowledge  or  assent,  or  any  authority  from 
them,  save  that  to  be  implied  from  the  fact  that  they  are  at  the 
time  jointly  liable  upon  the  same  contract^  and  yet  that  on  the 
very  next  day,  without  any  act  of  the  parties,  such  authority 
ceases  to  exist?  If  so,  I  am  unable  to  discover  upon  what 
principle.  And  may  the  debt  be  thus  revived  from  six  years  to 
six  years  through  all  time,  or  if  not,  what  limit  is  put  to  the 
authority  ?  If  any  agency  is  created,  it  continues  until  revoked. 
The  decision  of  Van  Keuren  v.  Parmelee,  is  upon  the  ground 
that  no  agency  ever  existed,  not  that  an  agency  once  existing  . 
had  been  revoked.  .N^ 

The  debt  in  this  case  is  joint  and  severaL  The  several  lia-  . 
bility  of  the  party  making  the  payments  is  doubtless  continued 
by  his  own  acts  ;  but  as  against  the  others,  I  cannot,  without 
disregarding  Van  Keuren  v.  Parmelee,  or  drawing  distinctions 
for  which  I  can  find  no  reason,  come  to  any  conclusion  other 
tiian  that  the  action  is  barred  by  the  statute.  See  also  Lewis 
V.  Woodworth^  (2  Comst.  512.)  In  this  latter  case  it  was  held 
that  one  of  two  joint  contractors  could  not  be  deprived  of  a  de- 
fense by  the  admission  of  the  other ;  that  one  had  not  power  to 
mcrease  or  extend  the  liability  of  the  other  beyond  the  terms  of 
the  contract.  To  hold  that  one  joint  debtor  could  by  his  acts 
deprive  his  co-debtors  of  a  defense  under  the  statute  of  limitsr 
tions,  and  could  renew  and  extend  his  liability  by  a  new  con- 
tract, would  be  directly  inconsistent  with  the  principles  decided 
m  this  case. 

Gardiner,  Ch.  J.,  and  Selden,  Parker,  Edwards  and 
Allen,  Js.,  for  the  reasons  given  in  the  foregoing  opinion,  were 
in  favor  of  affirming  the  judgment  of  the  supreme  court. 
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Denio,  J.  (dissenting.)  It  does  not  appear  that  the  relation 
of  principal  and  surety,  or  that  of  partners,  at  any  time  existed 
among  the  makers  of  this  note,  nor  that  there  has  been  anj 
change  in  their  situation  inter  sese  since  it  was  made,  whatever 
that  situation  then  was.  There  has  been  no  period  of  six  years 
during  which  a  payment  was  not  made  and  indorsed,  from  the 
giving  of  the  note  to  the  time  of  the  commencement  of  the 
action.  There  is  no  evidence  whether  the  payments,  which  are 
admitted  to  have  been  all  made  by  Thomas  A.  Paine,  were  made 
with  or  without  the  knowledge  or  concurrence  of  the  other  de* 
fendants,  unless  the  fact  that  the  plaintiff  omitted  to  give  any 
proof  upon  that  point  establishes  the  want  of  such  concurrence. 
If  the  defense  in  this  action  is  made  out,  it  follows  that  in  the 
case  of  a  note  past  due,  made  by  several  persons,  where  the 
holder  has  received  regular  annual  or  other  periodical  payments 
of  interest  or  regular  instalments  of  principal  by  the  hands  of 
one  of  the  debtors,  he  will  lose  his  remedy  against  the  others  for 
any  balance  which  may  remain,  after  the  lapse  of  six  years, 
unless  he  is  able  to  show  an  agency  in  the  party  so  paying,  for 
his  co-debtors,  other  and  beyond  what  may  be  implied  from  the 
fact  of  their  joint  indebtedness.  With  the  conviction  which  I 
entertain  that  such  an  adjudication  would  be  contrary  to  the 
generally  received  understanding  of  the  legal  profession  and  the 
community,  as  it  would  certainly  be  inconsistent  with  a  great 
many  adjudged  cases,  both  in  England  and  in  this  country,  I 
am  of  opinion  that  this  court  should  not  confirm  it,  unless  con* 
strained  to  do  so  by  precedents  which  it  has  no  right  to  disre- 
gard. The  defendant's  counsel  of  course  relies  upon  the  decis- 
ion of  this  court  in  Van  Keuren  v.  Parmelee^  (2  Comst.  523.) 
That  was  an  action  on  a  note  made  by  a  copartnership  firmi 
consisting  of  three  persons,  which  was  dissolved  about  a  year 
after  the  note  became  payable.  About  nine  years  after  the  dis- 
solution, and  four  years  after  an  action  on  the  note  had  been 
barred  by  the  statute  of  limitati(ftis,  one  of  the  former  copartners 
acknowledged  the  existence  of  the  debt  and  promised  to  pay  it. 
The  action  was  against  the  three  joint  makers,  and  the  two  who 
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had  not  made  any  promise  pleaded  the  statute  of  limitations ; 
and  this  conrt  adjudged  that  the  action  was  barred.  Unless 
there  is  a  distinction  founded  upon  principle  between  that  case 
and  the  present,  the  judgment  of  the  supreme  court,  which  was 
made  in  professed  obedience  to  the  former,  is  right  and  ought  to 
be  affirmed.  The  plaintiff's  counsel  seeks  to  distinguish  the 
cases  by  referring  to  two  particular  circumstances  in  which 
they  differ.  First,  the  evidence  to  avoid  the  statute  in  the 
former  case  in  this  court  was  a  parol  promise,  while  in  the  one 
under  review  it  consisted  of  payments  by  one  of  the  debtors, 
which  are  claimed  to  be  more  authentic  acts  and  to  be  entitled 
upon  this  question  to  a  different  consideration;  and  second, 
that  in  this  case  there  was  never  a  lapse  of  six  years  without  a 
payment,  which  is  at  least  equivalent  to  a  new  promise,  and 
that,  therefore,  the  demand  was  never  barred,  if  a  promise  by 
one  joint  debtor  is  an  answer  to  the  statute  in  any  case.  It 
was  also  remarked  that  the  decision  in  Van  Keuren  v.  Parmelee 
proceeded  very  much  upon  the  revocation  of  the  authority  of  the 
several  partners  to  bind  their  associates,  which  was  effected  by 
the  dissolution  of  the  copartnership ;  and  it  is  correctly  said 
that  no  such  feature  exists  in  the  case  now  before  the  court 

That  the  act  of  making  a  partial  payment  on  account  of  a 
moneyed  demand,  in  the  ordinary  course  of  business,  is  a  more  satis- 
factory recognition  of  the  continued  existence  of  such  demand, 
than  evidence  of  declarations  respecting  it,  cannot  be  denied ; 
and  for  that  reason,  it  is  seen  that  in  the  recent  acts  which 
require  a  promise  to  avoid  the  statute  to  be  in  writing,  the 
effect  of  partial  payments  is  left  unaltered.  {StcU.  1849,  p. 
638,  i  110 ;  Stat.  9  Geo.  4,  ch.  14.)  All  the  cases  agree  that 
a  payment  is  equivalent  to  a  new  promise  to  pay  the  residue  of 
the  debt  Upon  that  point  there  is  no  controversy ;  but  the  ques- 
tion here  is  as  to  the  authority  of  T.  A.  Paine  to  affect  the 
rights  of  his  co-debtors  by  any  thing  which  he  could  do.  It  is 
unimportant  whether  the  act  b^  a  promise  in  terms  or  a  pay- 
ment of  part  of  the  debt.  If  he  was  unable  from  want  of  au- 
thority to  change  the  situation  of  the  others,  it  cannot  be  affected 
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by  any  act  of  his,  however  authentic  -it  may  be.  So  as  to  the 
absence  of  any  partnership  relation  in  this  case.  Partners  have 
a  certain  authority  to  affect  the  rights  of  their  copartners  by 
acts  within  the  scope  of  the  common  business,  which  ceases 
when  the  company  is  dissolved.  There  having  never  been  any 
copartnership  among  the  makers  of  this  note,  their  relation  to 
each  other  is  substantially  the  same  as  that  of  partners  who 
have  dissolved  their  connection  after  contracting  a  debt  In 
both  cases  they  are  simply  joint  debtors,  without  any  other  author- 
ity in  respect  to  each  other  than  what  results  from  that  relationship. 
It  remains  to  consider  whether  there  is  a  distinction  in  prin- 
ciple between  payments  or  promises  made  by  one  of  several 
joint  debtors  at  a  time  when  the  demand  was  unaffected  by  the 
statute,  and  such  as  are  made  after  it  has  attached.  The  emi- 
nent judge  who  delivered  the  published  opinion  of  the  court,  in 
Van  Keuren  v.  Parmelee,  though  he  does  not  lay  great  stress 
OA  the  distinction,  is  yet  careful  to  point  out  that  the  promise  in 
that  case  was  made  after  the  demand  had  been  barred  by  the 
operation  of  the  statute.  He  refers  prominently  to  it  in  the 
statement  of  facts,  and  remarks  that  it  must  strike  one  with 
astonishment  that  promises  by  one  of  the  debtors  '^  made  at  such 
a  time,  and  under  such  circumstances,"  should  bind  them  all.  In 
alluding  to  this  difference  further  on,  he  says,  that  if  it  should 
be  held  a  sound  distinction,  the  defense  in  that  case  would  be 
sustained,  "  for  the  statute  had  run  upon  the  claim  long  before 
the  new  promise  was  made."  In  distinguishing  the  case  before 
him  from  Whitcomb  v.  Whitings  {Doug.  652,)  he  remarks 
that  ^^  it  does  not  appear  in  that  case  that  the  action  was  barred 
prior  to  the  payment."  Now,  although  much  of  the  reasoning 
of  the  learned  judge  would  be  &tal  to  the  plaintiff  in  the  case 
now  under  review,  and  it  is  perhaps  probable  that  he  would  have 
considered  the  demand  barred  though  the  promise  had  been 
made  before  the  statute  had  run ;  yet  it  cannot  be  affirmed  that 
such  would  have  been,  the  opinion  of  the  court.  There  was 
another  opinion  delivered  which  the  reporter  has  not  published ; 
and  it  may  be  that  the  judge  who  prepared  it,  and  a  majori^ 
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of  the  court  placed  the  decision  upon  the  very  distinction  under 
examination.  They  clearly  might  have  done  so.  The  case  of 
Whilcomb  y.  Whiting  was  adjudged  more  than  seventy  years 
ago,  and  its  authority  is  not  weakened  in  my  estimation  by  ,the 
consideration  that  it  was  made  by  that  very  eminent  judge,  Lord 
Mansfield.  It  decided  that  in  the  case  of  joint  debtors,  if  one 
make  a  payment  or  a  promise  to  pay  the  debt  within  six  years 
before  the  commencement  of  the  suit,  it  avoids  the  bar  of  the 
statute  as  to  all ;  the  one,  as  Lord  Mansfield  observed,  acting 
virtually  as  the  agent  for  the  rest.  This  case  has  been  steadily 
followed  in  the  English  courts  to  the  present  day ;  for  though 
some  cases  which  might  be  considered  as  embraced  by  its 
principle  have  been  distinguished,  as  Brandram  v.  Whartonj 
(1  Barn.  ^  Aid.  463,)  and  Atkins  v.  Tredgold,  (2  Barn.  ^ 
Cress.  23,)  yet  it  has  maintained  its  ground  and  is  at  this  day 
considered  as  the  settled  law.  {Perham  v.  Raynal^  2  Bing. 
806 ;  Pritchardv.  Draper,  1  Bus.  ^  Myl.  191.)  In  this  state 
the  case  of  Whitcomh  v.  Whiting  has  been  repeatedly  acted 
upon,  and  was  never  questioned  until  the  decision  in  Van  Keufen 
V.  Parmelee.  The  doctrine  of  that  judgment  was  affirmed  and 
followed  in  the  following  cases  in  the  late  supreme  court  and  the 
court  of  chancery :  Smith  v.  Ijudlota,  (6  John.  267  ;)  Jbhn- 
son  V.  Beardslee,  (15  id.  3  ;)  Ham/mon  v.  Huntley,  (4  Cowen, 
493 ;)  Patterson  v.  Choate,  (7  Wend.  441 ;)  Roosevelt  v.  Mark, 
(6  John.  Ch.  266,  291.)  In  the  three  earliest  of  these  cases, 
the  one  in  Douglass  was  referred  to  by  the  court  as  an  authority 
for  its  decision,  and  the  later  cases  were  based  upon  the  author^ 
ity  of  those  which  had  preceded  them  in  this  state.  In  none  of 
them  was  the  distinction  now  attempted  to  be  maintained  ad- 
verted to,  nor  does  the  attention  of  the  court  seem  to  have  been 
called  to  it.  It  is  certainly  competent  for  a  court  of  ultimate 
resort  to  reconsider,  and  for  good  reasons  to  overrule  any  course 
of  decision  of  the  subordinate  tribunals ;  and  if  we  could  regard 
this  court  in  Van  Keuren  v.  Parmelee  as  having  passed  such 
a  judgment  upon  this  series  of  adjudications,  it  would  be  our 
duty  to  carry  into  effect  and  apply  it  to  this  and  to  all  future 
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cases.  But  in  my  opinion  the  more  j  ast  conclusion  is  that  the  doc- 
trine of  Whitcomb  v.  Whiting  has  only  been  limited  in  its  appli- 
cation so  as  to  exclude  cases  like  that  of  Van  Keuren  y.  Pamielee^ 
when  the  promise  relied  on  was  made  after  the  demand  had  been 
barred  by  the  statute  of  limitations.  There  are  weighty  reasons 
for  thus  restricting  the  doctrine.  When  six  years  have  elapsed 
without  an  acknowledgment  or  promise  to  pay,  there  is  a  pre- 
sumption-of  fact  of  considerable  strength  that  the  demand  has 
been  satisfied.  The  statute  declares  that  this  presumption 
shall  be  conclusive  against  the  creditor  unless  the  case  is  within 
some  of  the  exceptions.  There  is  in  such  a  case  a  substantial 
reason  for  holding  that  a  new  contract  is  necessary  to  enable 
the  creditor  to  get  rid  of  the  bar  of  the  statute  ;  and  if  a  new 
contri^ct  is  required  all  the  parties  to  be  charged  should  concur 
in  making  it.  When  the  statute  has  run,  the  privity  which  ex- 
isted between  the  co-debtors  is  extinguished,  and  there  is  not  in 
principle  any  reason  why,  after  that,  one  should  be  able  to  bind 
the  others  by  an  acknowledgment,  a  payment  or  an  actual  prom- 
ise. In  very  many  contracts,  while  the  obligation  of  the  debtors 
is  joint  as  it  regards  the  creditor,  as  between  the  debtors  them-, 
selves,  one  of  them  ought  to  pay.  The  others  have  a  right  to 
know  when  the  statute  has  worked  an  extinguishment  of  their 
liability,  and  to  rely  upon  the  discharge  wrought  by  it.  When 
they  find  that  the  time  of  limitation  has  elapsed  without  any 
thing  having  taken  place  which  assumed  the  continued  obligation 
of  the  contract,  it  is  fit  that  the  discharge  which  the  law  has  pro- 
vided should  not  be  liable  to  be  defeated  by  the  subsequent  act. 
of  another,  in  which  they  did  not  participate  and  which  they  could 
not  control.  This  idea  was  glanced  at  in  Atkins  v.  Tredgold^ 
already  referred  to.  One  of  the  joint  debtors  had  died,  and 
afterwards  and  after  the  time  of  limitation- had  passed,  the  sur- 
vivors made  payments,  and  the  creditor  brought  an  action  against 
the  executors  of  the  deceased,  relying  upon  the  payments  made  by 
the  survivor  as  a  promise  to  take  the  case  out  of  the  statute. 
Chief  Justice  Abbot  said  that  a  decision  in  favor  of  the  plaintiff 
would  introduce  great  difficulty  in  administering  the  affidrs  of 
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testators.  "  Suppose,"  said  he,  "  an  executor  to  hare  waited 
nz  years  and  then,  no  claim  having  been  made,  to  dispose  of  the 
assets  in  payment  of  legacies.  He  might,  if  the  plaintiffs  were 
allowed  to  prevail,  be  subsequently  rendered  liable  to  the  payment 
of  demands  to  any  amount  by  the  acknowledgment  of  a  person 
originally  joint  debtor  with  the  testator.  The  inconvenience  and 
hardship  arsing  from  such  a  liability  satisfies  me  that  the 
principle  of  Whitcamb  v.  Whitinff  ought  not  to  be  extended  to 
this  case/'-  Bailey,  J.,  placed  his  opinion  in  part  upon  the  very 
distinction  upon  which  I  am  insisting.  ''Here,"  he  says,  "  the 
statute  appears  to  have  attached  before  the  payment  was  made 
by  ^bert  Tredgold,  [the  survivor ;]  and,  therefore,  John  Tred- 
gold,  [the  testator,]  being  at  that  time  protected  could  not  be 
subjected  to  any  new  obligation  by  the  act  of  Robert."  There 
is  a  manifest  incongruity  in  a  rule  which  shall  hold  a  debtor 
entirely  discharged  at  one  time,  and  consider  him  liable  at  a 
subsequent  period,  on  account  of  an  act  or  declaration  to  which 
he  was  not  privy.  On  this  ground  I  entirely  concur  in  the 
judgment  in  Van  Keuren  v.  Parmelee.  It  is  right  upon  prin- 
ciple and  consistent  with  sound  policy ;  and  it  can  be  sus- 
tamed  moreover  without  entirely  overturning  a  series  of  adjndi- 
cations  almost  coeval  with  the  political  existence  of  the  state. 
We  have  only  to  say  that  when  the  principle  of  Whiicomb  v. 
Whiting  has  been  applied  to  cases  where  the  payment  or  prom- 
ise was  made  after  the  demand  was  barred,  it  was  misapplied^ 
and  the  attention  of  the  court  not  having  been  called  to  the  dia- 
tinctions  referred  to,  it  cannot  be  said  that  it  would  not  have 
been  recognised  had  it  been  insisted  on.  The  report  in  Doug- 
lass does  not  show  whether  the  payment  was  before  or  after  the 
statute  had  ran.  In  Atkins  v.  TVedgoldy  just  referred  to^ 
BaUey,  J.  and  Holroyd,  J.  understood  it  to  have  been  made  be- 
fore the  statute  had  attached  and  while  all  the  parties  remained 
liable  on  the  original  undertaking.  There  is  no  case  in  Eng- 
land or  in  this  state  where  the  distinction  upon  which  I  proceed 
has  been  repudiated.  In  Bell  v.  Morrisonj  (1  Peters^  852,) 
which  is  a  case  muoh  relied  upon  by  the  court  in  V&n  Keurm 
Keb.— Vol.  I.  25 
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V.  Parmelee,  and  by  the  defendant's  counsel  here,  Judge  Story 
ifas  particularly  careful  to  apply  his  reasoning  to  the  case  of  a 
demand  barred  by  the  statute.  "  When  the  statute  has  run^^ 
he  says,  "  against  a  joint  debt,  the  reasonable  presumption  is 
that  it  is  no  longer  a  subsisting  debt ;  and  therefore  there  is 
no  ground  on  which  to  raise  a  virtual  agency  to  pay  that  which 
is  not  admitted  to  exist."  Again,  "  The  question  is  not,  how- 
ever, as  to  the  authority  of  a  partner  after  the  dissolution  to 
adjust  an  admitted  debt ;  we  mean  admitted  by  the  whole  part- 
nership or  unbarred  by  the  statute  ;  but  whether  he  can  by  his 
sole  act,  after  the  action  is  barred  by  the  lapse  of  time,  revive 
it  against  all  the  partners,  without  any  new  authority  commu- 
nicated  to  him  for  this  purpose."  "When  the  statute  of  limita- 
tions has  once  run  against  a  debt  the  cause  of  action  against  the 
partnership  is  gone.  The  acknowledgment  if  it  is  to  operate  at  all 
is  to  create  a  new  cause  of  action ;  to  revive  a  debt  which  is  extinct, 
and  thus  to  give  an  action  which  has  its  life  from  the  new  prom- 
ise implied  by  law  from  such  an  acknowledgment,  and  operating 
and  limited  by  its  purport.  It  is  then  in  its  essence  the  crea- 
tion of  a  new  right  and  not  the  enforcement  of  an  old  one." 

Having  thus  shown  that  in  all  the  cases  where  the  efficacy  of 
a  new  promise  by  one  of  several  joint  debtors  to  take  a  case  out 
of  the  statute  of  limitations,  has  been  denied,  the  period  of 
limitation  had  elapsed  before  the  promise  was  made,  and  that 
the  circumstance  that  the  statute  had  attached  has  been  relied 
on  in  each  of  these  cases,  it  is  not  incumbent  on  me  to  explain 
the  nature  of  the  agency  by  which  such  a  promise  by  one  debtor 
is  held  effectual  when  made  within  the  period  of  limitation.  It 
is  enough  to  vouch  the  uniform  and  consistent  course  of  adjudi- 
cations by  which  that  principle  has  been  established.  Should  it 
be  said  that  the  relation  of  joint  debtors  does  not  enable  one  of 
them  to  modify  the  joint  contract  without  the  concurrence  of  the 
others,  the  answer  is  that,  if  it  be  a  modification,  it  is  settled 
law  that  one  joint  debtor  is  competent  to  effect  it.  The  law  of 
limitations  is  peculiar.  Its  object  is  to  protect  parties  against 
stale  demands  where  the  defense  has  become  unavailable  by  lapse 
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of  time.  It  is  a  brancli  of  that  law  as  well  settled  by  authority, 
ss  it  is  reasonable  and  just  in  principle,  that  where  one  of  the 
joint  debtors  has  made  a  payment  or  a  fresh  promise  to  pay, 
within  the  period  of  limitation,  a  new  date  is  assigned  to  the 
cause  of  action  for  the  purpose  of  reckoning  the  time  of  limita- 
tion. But  the  same  general  principle  exists  in  many  other  cases, 
where  an  acknowledgment  by  one  of  several  who  are  jointly  con 
cemed  is  binding  on  the  others.  It  has  l)ecn  applied  to  the 
case  of  co-trespassers,  the  joint  trespass  being  first  established ; 
{The  King  v-  The  Inhabitants  of  Hardwlc/c,  11  East,  578 ;)  to 
cases  of  conspiracy  and  other  like  cases ;  (Perham  v.  Raynal^ 
supra;  Crary^,  Spra,^ue,  12  Wend.  41.)  There  is  a  privity 
of  a  certain  kind  between  joint  debtors  while  the  original 
obligation  remains  in  force.  Either  has  a  right  to  pay  the 
debt  or  any  part  of  it,  and  such  payment  does  something  more 
than  extinguish  the  joint  demand.  It  creates  a  new  cause  of 
action  in  fevor  of  the  party  paying,  against  the  other  debtors 
for  contribution,  or  for  the  whole  amount  paid  in  the  case  of 
payment  by  a  surety. 

I  have  not  examined  the  late  cases  in  the  supreme  court  on  the 
principal  question,  because  they  are  not  in  harmony  with  each 
other,  and  are  too  recent  to  have  been  extensively  acted  upon. 
{Soger t  V.  Vermilya^  10  Barb.  82 ;  Dunham  v.  Dodge,  id. 
566 ;  Reid  v.  McNaughton,  15  id,  168.)  Much  able  reasoning 
and  a  reference  to  many  authorities  which  I  have  not  thought  it 
necessary  to  notice  will  be  found  in  the  opinions  of  the  learned 
judges. 

In  conclusion,  I  think  it  right  to  say  that  where  a  principle 
of  law  of  frequent  application  and  of  extensive  influence  in  the 
profession  and  among  business  men,  has  been  constantly  and 
frequently  held  for  a  long  course  of  years,  it  is  eminently  indis- 
creet and  unsafe,  to  depart  fjrom  it,  upon  any  notion  that  it  is 
inconsistent  with  some  other  supposed  theoretical  principle.  We 
ought  not  to  forget  that  upon  a  great  variety  of  legal  questions, 
including  the  one  under  consideration,  the  only  resort  of  the  cit- 
izen is  to  precedents  afforded  by  the  judgments  of  the  courts. 
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If  they  cannot  rely  upon  these,  they  are,  for  aught  I  can  pee^  ia 
no  better  condition  than  the  subjects  of  a  conntry  whose  laws 
esdst  in  the  unlimited  discretion  of  the  magistrate.  If  a  legal 
rale  is  found  to  be  inconvenient,  or  otherwise  impolitic,  the  legis* 
lature  has  ample  power  to  change  it,  and  such  change  will  neces* 
sarily  be  prospectiTe ;  but  if  this  be  done  by  the  courts,  the  new 
rule  is  at  once  applied  to  transactions  which  have  passed,  and 
which  were  entered  into  when  the  law  was  understood  to  be 
different. 

I  am  therefore  in  &Tor  of  reversing  the  judgment  of  iiie  8«- 
preme  court. 

Johnson,  J.,  concurred  with  Denio^  J. 

Judgment  affirmed. 


Stanton  against  Kline  and  others. 

In  ibredotiiig  a  martgs^  hy  adTertisement  .paraoant  to  the  statoto,  it  ia  noC 
reqniflite  that  oopiea  of  the  notice  of  sale  shonld  be  served  on  the  parties  enti- 
tled thereto  personally,  or  by  leaving  the  same  at  their  dwellings,  though  ikey 
reside  in  the  same  pUus  with  the  party  fbreclosing,  or  his  attorney. 

In  such  case,  it  is  a  oomplianoe  with  the  statate,  if  copies  of  the  noUce  are  depos- 
ited in  the  poet  oflloe  at  the  place  where  the  parties  reside,  dkected  to  them 
respectively  at  sach  place,  twenty-eight  days  prior  to  the  time  specified  for 
the  sale. 

Action  to  recover  the  possession  of  real  estate  situate  in  the 
city  of  Syracuse.    The  cause  was  tried  before  a  referee. 

The  plaintiff  claimed  title  under  and  by  virtue  of  a  sale  and 
purchase  of  the  premises,  upon  the  foreclosure  by  advertisement 
pursuant  to  the  statute  of  a  mortgage  upon  the  same  executed 
by  John  B.  Kline.  The  defendants  were  grantees  from  Kline, 
the  mortgagor,  subsequent  to  the  mortgage  and  before  its  fore- 
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dosure^of  the  premises.  When  the  mortgage  was  foreclosed 
the  owner  of  it  and  the  defendants  resided  in  Syracuse. 

On  the  trial  the  plaintiff  offered  in  endence  an  affidavit  made 
hj  the  person  owning  the  mortgage  when  it  was  foreclosed,  stating 
that  he  resided  at  Syracnse ;  that  on  the  18th  of  March,  1849, 
(whidi  was  more  than  28  days  before  the  day  of  sale)  he  seryed 
copies  of  the  published  notice  of  sale  on  the  defendants  respec- 
tively, by  depositing  the  same  in  the  post  office  at  Syracuse, 
properly  folded  and  directed  to  them  respectively  at  the  city  c^ 
Syracuse,  where  they  respectively  then  resided.  This  evidence 
was  objected  to  by  the  counsel  for  the  defendants,  on  the  ground 
that  all  the  parties  resided  in  Syracuse,  and  that  where  the  par- 
ties resided  in  the  same  place  the  service  of  a  notice  by  deposit- 
ing it  in  the  post  office  at  such  place  was  not  a  com.pliance  with 
Ihe  statute.  The  referee  sustained  the  objection  and  excluded 
the  evidence,  and  the  counsel  for  the  plaintiff  excepted.  No 
further  proof  was  offered  or  given  of  service  of  notice  of  the 
foreclosure  on  the  defendants,  the  grantees, of  the  mori^gor. 

The  referee  ordered  judgment  in  &vor  of  the  defendants.  The 
plaintiff  appealed  to  the  supreme  court,  which,  sitting  in  the 
fifth  district,  affirmed  the  judgment.    He  appealed  to  this  court. 

B.  Davis  NoxoHj  for  the  appellant. 

Oeo.  F.  Comstoekf  for  the  respondents. 

G-ARDiNER,  Ch.  J.  There  was  but  one  exception  taken  be- 
fore the  r^eree,  or  discussed  by  the  supreme  court  in  the 
qnnion  before  us.  This  exception  was  to  the  decision  of  the 
referee  rejecting  the  affidavit  of  the  service  of  notice  of  the 
fiirecloeure  and  sale  of  the  mortgaged  premises,  upon  the  ground 
that  the  notices  were  served  by  a  deposit  in  the  post  office  at 
Syracuse^  where  the  defendants,  or  the  parties  to  be  affected  by 
ihem  resided.  The  objection  was  specific,  and  sustained  for 
the  reason  assigned,  and  for  no  other.  The  question  therefore 
presented  involves  merely  the  construction  to  be  given  to  the 
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8d  section  of  the  act  of  1844  (chap.  346,)  providing  for  the  fore- 
closure of  mortgages.  That  section  declares  that  notice  may- 
be served  upon  the  mortgagor,  his  grantees  and  subsequent  in- 
cumbrancers, personally,  or  by  leaving  the  same  at  the  dwell- 
ing house  of  the  person  to  be  charged  therewith,  fourteen  days 
at  least,  prior  to  the  time  therein  specified  for  such  sale,  "or  by 
serving  a  copy  of  such  notice  upon  such  persons  at  least  28  days 
prior  to  the  time  therein  specified  for  the  sale,  by  depositing 
the  same  in  the  post  office,  properly  folded  and  directed  to  the 
said  persons,  at  their  respective  places  of  residence."  There  is 
no  ambiguity  in  this  language.  The  legislature  have  not  made 
the  validity  of  the  notice  to  depend  upon  the  location  of  the 
post  office,  but  upon  a  deposit  therein  of  a  notice  properly  folded 
and  directed  to  "  said  persons  at  their  respective  places  of  resi- 
dence." This  was  literally  performed  in  this  case.  The  par- 
ties resided  within  the  bounds  of  Syracuse ;  and  notices  properly- 
folded  and  directed,  were  deposited  for  them  in  the  post  office 
at  that  place. 

It  is  not  denied,  that  if  regard  is  had  merely  to  the  language 
of  the  statute,  legal  notice  was  given  in  this  case ;  but  it  is 
said  that  acts  of  the  legislature  may  be  restrained,  enlarged, 
and  the  letter  disregarded,  by  construction.  This  may  be  true 
where  the  intent  of  the  makers  of  the  law  is  ma-nifest,  or  where 
the  construction  according  to  the  terms  of  the  act  would  be  un- 
reasonable or  absurd.  But  this  doctrine  has  no  application  to 
this  statute,  that  I  can  perceive.  There  is  nothing  more  un- 
reasonable in  directing  notice  by  depositing  it  in  the  post  office 
according  to  the  provisions  of  this  statute,  than  in  making  pub- 
lication in  a  newspaper,  and  posting  upon  the  door  of  a  court 
house,  equivalent  to  a  personal  notice.  Such  was  the  former 
law  in  relation  to  this  subject.  The  legislatpre  by  this  act 
have  superadded  to  the  requirements  of  the  law  then  existing, 
personal  notice,  or  as  its  equivalent,  a  notice  of  the  same  facts, 
deposited  in  a  post  office,  in  the  manner  prescribed  in  the  statute. 
The  mortgagee  has  his  election  as  to  the  mode  in  which  the 
notice  shall  be  given.    There  is  nothing  therefore  in  the  previ- 
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ous  law  or  in  the  nature  of  the  proceedings,  to  induce  the  sup- 
position that  the  legislature  intended  any  thing  more  than  it 
has  said.  The  statute  in  relation  to  notices  to  indorscrs  by 
mail,  which  has  been  referred  to,  recognizes,  in  terms,  the  exist- 
ing law  upon  that  subject,  which  required  personal  notice, 
where  the  parties  resided  in  the  same  place.  It  only  professes 
to  regulate  notices  "  where  the  same  may  be  given,  by  sending 
the  same  by  mail,''  and  of  course,  only  applies  to  cases  where 
the  residences  of  the  holder  and  indorser  are  different. 

Again,  the  construction  claimed  for  this  law  by  the  respond- 
ent, instead  of  avoiding  an  absurdity,  leads  in  practice  to  one. 
In  this  case,  if  the  plaintiff  had  gone  to  an  adjoining  town  and 
deposited  the  same  notice,  with  the  same  direction,  the  service 
would  have  been  perfect.  The  notic.e  as  it  is  urged,  would  then 
have  been  transmitted  by  mail ;  yet  the  chances  of  its  recep- 
tion by  the  mortgagor  or  his  grantees  would  be  less,  obviously, 
than  if  it  had  been  deposited  at  Syracuse,  where  both  parties 
resided.  The  truth  is,  that  a  letter  deposited  in  an  office,  is  in 
every  reasonable  sense  "  transmitted,"  whether  the  person  ad- 
dressed resides  in  the  same  place  or  at  a  different  one.  The 
parties  in  both  cases  avail  themselves  of  the  services  of  the 
same  public  agent  acting  under  the  same  official  responsibility. 
The  only  difference  is,  that  in  one  case  the  letter  is  put  into  a 
mail  bag,  and  in  the  other  into  a  box  for  delivery.  But  it  is 
unnecessary  to  consider  this  point. .  The  statute  under  consid- 
eration directs  the  notice  to  be  deposited,  and  is  silent  upon  the 
question  of  transmission. 

I  see  no  refison  for  departing  from  the  plain  language  of  this 
statute,  and  am  therefore  of  the  opinion  that  the  judgment 
should  be  reversed  and  a  new  trial  ordered. 

Parker,  J.,  also  delivered  an  opinion,  to  the  same  effect  as 
the  foregoing. 

BuGotES,  Johnson  and  Edwards,  Js.,  concurred. 

Denio  and  Allen,  Js.,  dissented. 

Judgment  reversed. 
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Babcock  and  others  against  Beman. 

An  officer  of  a  corporation,  to  whose  order,  aa  such,  a  note  executed  to  it  is  pay- 
able, and  who  indorses  the  note,  adding  to  his  name  his  official  character,  and 
neg^ates  it  on  behalf  of  the  corporation,  is  not  personally  responsible  as 
indorser. 

The  effect  of  such  indorsement  is  merely  to  transfer  the  pdper. 

Accordingly  where  a  note  was  payable  to  the  order  of  "  R.  Beman,  TVmw./' 
and  he  being  the  treasurer  of  a  corporation  with  authority  as  such  to  receire 
and  transfer  the  note,  indorsed  it ''  B.  Beman,  Treasurer,"  and  delivered  it  to 
the  plaintiffii,  who  received  it  on  account  of  a  debt  due  them  fit>m  the  corpo- 
fation,  with  notice  of  the  capacity  in  which  Beman  acted ;  Hdd,  that  he  was 
not  individually  liable  as  an  indorser  of  the  note. 

Appeal  from  a  judgment  of  the  New- York  common  pleas. 
Babcock  and  others  sued  Beman  as  indorser  of  a  promissory 
note  made  hy  Adam  Smith  d&  Co.  and  payable  to  Beman.  The 
complaint  set  forth  the  facts  necessary  to  charge  the  defendant 
as  indorser,  taking  no  notice  of  the  addition  annexed  to  his 
name  in  the  body  of  the  note  and  in  the  indorsement,  as  here- 
after mentioned.  The  answer  averred  that  the  note  and  in- 
dorsement were  in  the  following  words : 

^'  Four  months  after  date  we  promise  to  pay  to  the  jorder  of 
B.  Boman,  Treas.j  five  hundred  dollars,  value  received. 

Adam  Smith  d&  Co.'' 
Indorsed,  "  R.  Beman,  Treasurer.^ 
The  answer  further  alleged  that  the  defendant  was  the  treas- 
urer of  the  Union  Manufacturmg  Company  at  Rahtan,  a  cor- 
poration created  under  the  laws  of  New-Jersey,  and  as  such  had 
authority  to  receive  the  note  and  to  indorse  it  to  the  plaintiffs, 
of  which  they  had  notice ;  that  the  company  was  indebted  to 
the  plaintiffs  for  goods  sold ;  that  the  defendant,  having  received 
the  note  as  treasurer  of  the  company,  indorsed  it  as  treasurer, 
and  not  individually,  and  that  the  plaintiffs  received  it  as  an 
obligation  of  the  company,  on  account  of  said  debt,  and  not 
otherwise. 
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The  plaintiffs  demnrred,  alleging  that  the  answer  did  not  set 
ferth  any  defense.  The  common  pleas  gave  judgment  for  the 
defendant ;  and  the  plaintiffs  appealed  to  this  court 

A.  F.  Smithy  for  the  appellants. 

TTwmaa  Darlington,  for  the  respondent. 

Denio,  J.  The  endorsement  of  a  promissorj  note  or  bill  of 
exchange  effects  twa  different  and  distinct  purposes.  It  is  a 
present  transfer  and  assignment  of  the  paper  to  the  indorsee, 
and  an  executory  contract  by  which  the  indorser  agrees,  upon 
certain  conditions,  to  pay  the  amount  of  the  note  or  bill  himsel£ 
There  can  be  no  regular  indorsement  which  does  not  ipso  facto 
transfer  the  paper;  but  it  is  not  absolutely  essential  that  it 
should  also  contain  the  collateral  contract.  {Chitty  on  BilU^ 
254;  Rice  Y.Stearns,  8  Mass.  226.)  The  defendant  in  this 
case  indorsed  the  note  in  question  by  writing  his  name  upon  it, 
and  adding  the  word  treasurer,  and  the  note  itself  was  payable 
to  him,  with  the  addition  of  the  usual  abbreviation  of  the  same 
word.  The  answer  shows  that  the  defendant  when  he  made  the 
indorsement  was  the  treasurer  of  a  manufacturing  corporation, 
and  tha;t  this  was  known  to  the  pluntiffs,  who  received  the  note 
thus  indorsed  on  account  of  a  demand  which  they  had  against 
the  corporation.  The  question  is  whether  this  was  a  qualified 
indorsement,  passing,  as  it  clearly  did,  the  interest  in  the  note, 
but  without  any  other  contract  on  the  part  of  the  defendant 
This  question  was  decided  against  the  plaintiffs  in  the  supreme 
court  more  than  thirty  years  ago,  and  has  sinoe  been  acquiesced 
in  by  the  profession,  and,  I  have  no  doubt,  has  been  extensively 
acted  on  by  business  men.  In  Mott  v.  Hicksy  (1  Cowen,  618,) 
the  only  material  questionwas,  whether  a  witness  named  House- 
man was  competent  to  testify,  he  having  been  objected  to  on  the 
ground  of  interest  He  had  indorsed  a  note  made  by  a  manu- 
fiictaring  corporation,  payable  to  his  order,  adding  to  his 

Keb.— Vol.  I.  26 
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the  word  agent.  His  name  as  payee  in  the  note  had  no  addition 
annexed  to  it,  but  it  was  proved  that  the  plaintiff  was  privy  to 
the  consideration  upon  which  it  was  given  and  indorsed ;  and 
that  consideration  was  a  debt  due  from  the  corporation.  If 
Houseman  was  personally  liable  on  this  indorsement,  he  was 
interested  and  incompetent  as  a  witness  ;  otherwise  he  was  not 
The  court  held  that  it  was  a  qualified  indorsement,  operating  as 
a  transfer  of  the  note,  but  not  containing  a  contract  to  pay. 
Chief  Justice  Savage  dissented,  on  the  gr^nd  that  it  had  not 
been  proved,  except  by  Houseman  himself;  that  he  was  agent 
of  the  company,  and  that  the  note  was  payable  to  him  individu- 
ally. In  these  two  particulars  the  situation  of  this  defendant 
is  more  favorable  than  that  of  Houseman.  It  has  been  held  that 
an  indorsement  of  a  note  to  the  cashier  of  a  moneyed  corpora- 
tion, by  adding  the  word  cashier  to  his  name  in  the  indorsement, 
is  a  transfer  to  the  corporation,  where  that  was  the  design  of 
the  transaction.  (  Watervliet  Bank  v.  White,  1  Denioj  608.) 
So,  this  note  before  the  endorsement  may  be  considered  as  hav- 
ing been  the  property  of  the  manufacturing  corporation,  it  being 
substantially  averred  that  such  was  the  nature  and  intent  of  the 
transaction  upon  which  it  was  given.  The  case  of  Mott  v.  Hicks 
is,  therefore,  a  direct  adjudication  upon  this  very  point,  by  the 
liighest  court  of  original  jurisdiction  in  this  state ;  and  it  has 
been  acquiesced  in  and  regarded  as  the  law  for  a  great  length 
of  time.  The  question  was  in  the  highest  degree  practical,  and 
of  more  frequent  occurrence  than  almost  any  other.  It,  more- 
over, related  to  commercial  paper,  in  respect  to  which  it  is  of 
the  utmost  importance  that  the  decisions  of  the  courts  should 
be  stable,  so  that  they  may  be  relied  on  with  confidence  by  the 
community.  We  should  be  therefore  most  reluctant  to  depart 
from  the  principle  of  the  case,  even  could  it  be  successftilly 
questioned  as  not  in  harmony  with  legal  analogies  or  antecedent 
cases.  We  think,  however,  it  is  not  subject  to  any  such  cijti- 
cism.  It  has  been  followed  in  principle  in  Brockway  v.  AUeUy 
(17  Wendellj  41,)  and  in  Hicks  v.  flinrfc,  (9  Barbour's  S.  C. 
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Rep,  528,)  aod  has  not  been  questioned,  so  far  as  we  know,  by 
any  case. 

The  judgment  of  the  common  pleas  should  therefore  be 
affirmed. 

Edwards,  J.,  also  delivered  an  opinion  in  favor  of  affirmance. 

Johnson,  Parker  and  Allen,  Js.,  concurred. 

Selden,  J.,  wa  Ai  favor  of  reversing  the  judgment. 

Gardiner,  Ch.  J.,  and  Ruqgles,  J.,  took  no  part '  in  the 
decision. 

Judgment  affirmed. 


The  Commercial  Bank  op  Pennsylvania  against  Thb 
Union  Bank  op  New-Tork. 

A  motion  at  the  trial  to  suppress  the  whole  of  a  deposition,  on  the  gronnd  that 

some  of  the  interrogatories  and  parts  of  the  deposition  are  improper,  should 

be  denied. 
If  any  pari;  of  the  deposition  is  competent,  the  objection  should  he  confined  to 

that  which  is  not  so. 
Where  pertinent  eyidence  is  given  in  answer  to  the  general  interrogatory,  to  which 

the  attention  of  the  opposing  counsel  was  not  called  by  the  others,  if  he  deshe 

to  crofls-examine  the  witness  as  to  such  evidence,  he  should  apply  to  the  court 

for  relief  before  the  trial.    Per  Allen,  J. 
It  is  not  a  ground  for  suppressing  the  whole  deposition  on  the  trial. 
If  any  part  of  the  evidence  so  given  is  iuoompetent  or  impertinent,  such  pert 

may  be  excluded. 
Witnesses  may  be  examined  on  commission  as  to  an  original  paper,  by  annexing 

a  copy  to  the  interrogatories  for  the  purpose  of  reforence,  description  and 

identification,  and  producing  the  original  on  the  examinatibn  of  the  witness. 

It  is  not  indispensable  that  the  original  be  annexed  to  the  interrogatories. 

Per  Allen,  J. 
The  rofhsal  to  suppress  the  deposition  of  a  witness  at  the  trial,  where  it  was 
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proYdd  that  the  attorney  of  the  party  examining  him,  at'  the  request  of  the  wit- 
ne08  and  before  he  was  sworn,  wrote  down  for  him  at  his  dictation  the  substanoo 
of  what  he  afterwards  testified  to  in  answer  to  the  interrogatories,  is  not 
error ;  it  goes  to  the  credibility  of  the  evidence. 

If  the  witness  was  imposed  upon,  or  any  &ct  was  mis-stated,  colored  or  concealed, 
the  coml,  on  motion  for  that  porpose,  might  set  aside  the  deposition  and  order 
the  commission  to  be  executed  aAew  or  grant  other  appropriate  relief.  Per 
Allen,  J. 

A  bank  reoeiying  and  upon  good  consideration  assuming  the  collection  of  a  bill 
or  note,  is  liable  for  any  defiiult  of  its  agents  or  correspondents  in  collecting  or 
paying  over  the  proceeds,  or  in  charging  the  patrties  thereto,  unless  there  be  an 
agreement  to  the  contrary. 

A  bank  to  which  a  bill  is  indorsed  and  transmitted  by  the  owner  for  collection, 
and  which  has  a  special  interest  in  the  draft  and  proceeds,  can  sustain  an 
action  against  an  agent  employed  by  it  to  collect  the  same  for  defkult  in  pay- 
ing over  the  proceeds  or  in  cluu^ng  the  parties. 

It  is  sufficient  that  the  draft  was  indorsed  to  such  bank,  and  it  agreed  with  the 
owner  to  collect  it,  to  enable  it  to  sustain  the  action  ^igainst  an  agent  employed 
•     by  it  to  collect  the  same.    Per  Allen,  J. 

Accordingly,  where  the  Bank  of  Wilmington  was  the  owner  of  a  bill  of  exchange 
payable  at  sight  at  Troy,  and  indorsed  and  transmitted  it  to  the  plaintiff  under 
an  arrangement  by  which  the  latter  collected  and  retained  the  proceeds  of  paper 
thus  remitted  to  it,  and  with  the  same  redeemed  the  circulating  notes  of  and 
paid  drafts  drawn  by  the  Bank  of  Wilmington ;  and  the  plaintiff  indorsed  and 
transmitted  the  bill  to  the  defendant,  its  correspondent  in  New- York,  for  collec- 
tion, and  the  same  was  by  the  latter  sent  to  the  Troy  City  Bank  for  the  same 
purpose  j  Held  that  the  plaintiff  oould  recover  of  the  defendant  the  amount  of 
the  bill  if  collected  by  the  Troy  City  Bank,  or  if  the  same  was  lost  by  the 
omission  of  the  latter  to  charge  the  drawer  and  indorsers. 

The  bill  was  received  by  the  Troy  City  Bank,  on  Friday  morning  the  19th  of 
Nov.,  and  was  then  presented  to  the  drawee  and  delivered  to  him  on  receiving 
his  check  on  that  bank  for  an  amount  exceeding  the  bill,  and  the  difibrence 
between  the  check  and  the  bill  was  paid  bun.  The  drawee  had  not  funds  in  the 
bank  to  the  amount  of  the  draft  when  it  was  delivered  to  him  and  his  check 
received,  but  on  the  evening  of  the  same  day  he  made  his  account  good  to  the 
amount  of  this  and  other  checks  drawn  during  the  day,  by  cash  and  sight  drafts 
on  New- York.  On  the  20th  he  drew  checks  on  the  bank  which  were  piud 
to  a  large  amount,  and  made  his  account  good  in  the  evening  by  cash  and 
drafts  on  l^ew-York.  These  drafts  were  never  paid,  and  amounted  to  more 
than  the  bill  On  Monday  the  22d,  tiie  Troy  City  Bank  procured  the  biU  fh>m 
the  drawee  and  demanded  payment  of  the  same^  protested  it  for  non-payment, 
and  served  notice  of  non-payment  on  the  drawer  and  indorsers :  Beld  that  the 
defendant  was  liable  for  the  amount  of  the  bill :  that  if  it  waa  not  paid  there 
was  an  omission  to  charge  the  drawer  and  indoraer. 
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Assumpsit  to  recover  the  amount  of  a  bill  of  ezeliange 
drawn  at  Wilmington,  in  the  state  of  Delaware,  by  one  Hntton 
on  Thomas  E.  Warren  of  Troy,  N.  T.  for  |11,421.55,  dated  Nov. 
15th,  1847,  payable  at  sight  to  the  order  of  Betts,  Harlan  and 
Hollingsworth,  and  indorsed  by  them. 

The  declaration  in  addition  to  the  common  money  counts  con* 
tained  two  special  counts,  in  each  of  which  it  was  averred  that 
on  the  17th  of  November  1847,  the  plaintiff  was  the  holder  of 
the  bill  of  exchange,  and  on  that  day  delivered  it  to  the  defend* 
ant  for  collection ;  and  in  the  one  it  was  further  averred  that 
the  defendant,  on  the  19th  of  said  November,  coUepted  the  bill 
of  the  drawee  and  surrendered  it  to  him,  and  thereby  became 
liable  to  pay  the  amount  to  tber  plaintiff,  concluding  with  the 
usual  super  so  assumpsit,  and  refusal  to  pay  on  request ;  and  in 
ihe  other  it  was  further  averred  that  the  defendant  for  a  valuable 
consideration  promised  the  plaintiff,  that  it  would  diligently 
present  or  cause  to  be  presented  to  the  drawee  thereof  said  bill 
and  procure  the  same  to  be  accepted  and  paid  by  him,  unless 
such  acceptance  and  payment  should  be  refused,  and  would  give 
all  necessary  and  proper  notices  to  charge  the  drawer  uid  in- 
dorsers  in  case  the  bill  was  dishonored,  and  alleging  a  breach 
of  this  promise  and  a  neglect  to  charge  the  drawer  and  indorser. 
The  defendant  pleaded  non  assumpsit. 

The  cause  was  tried  at  the  Bensselaer  circuit  in  1849,  before 
Justice  Harris.  On  the  trial  it  appeared  that  the  bill  was,  on 
the  day  of  its  ,date,  delivered  to  the  payees,  who  indorsed  and 
delivered  it  the  same  day  to  the  Bank  of  Wilmington  and 
Brandywine,  at  Wilmington,  by  which  its  amount  was  credited 
to  the  payees  in  account  as  cash,  and  paid  out  upon  their  checks. 
On  the  same  day  the  Bank  of  Wilmington  and  Brandywine,  by 
its  cashier,  G.  W.  Sparks,  indorsed  the  bill  to  the  plaintiff,  making 
the  same  payable  to  J.  J.  Cope,  its  cashier,  and  transmitted  it  to 
the  plaintiff  at  Philadelphia,  its  place  of  business.  By  the  plain- 
tiff it  was  transmitted  properly  indorsed  to  the  defendant  at  New- 
York  for  collection.  The  defendant  indorsed  the  bill  to  S.  E. 
Stow,  cashier  of  the  Troy  City  Bank  at  Troy,  and  forwarded  the 
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same  by  mail  to  that  bank  for  the  same  purpose.  The  latter  bank 
received  it  on  the  19th  day  of  November,  and  in  the  morning  of 
that  day  presented  it  .to  the  drawee,  and  surrendered  it  to  him 
on  receiving  his  check  on  that  bank  (the  Troy  City)  for  $17,767, 
the  bank  paying  to  him  the  difference  between  the  bill  and  the 
check.  This  check  was  charged  by  the  bank  to  Warren,  and  he 
entered  the  bill  in  his  books  as  paid  and  charged  the  amount 
to  the  payees,  it  having  been  drawn  by  his  agent  for  the 
amount  of  a  debt  due  from  him  to  them,  and  placed  it  among 
his  paid  drafts.  Warren  had  not  at  this  time  funds  to  the  amount 
of  this  check  in  the  bank,  but  after  bank  hours  of  that  day  he 
deposited  $28,348,  of  which  $,11,000  were  made  up  of  two  drafts 
drawn  by  him  on  Messrs.  Houghton  of  'New-York,  payable  at 
sight,  which  were  never  paid ;  and  on  the  20th  of  Nov.  he  de- 
posited $18,000,  of  which  $18,000  were  sight  drafts  on  the 
Houghtons  and  not  paid.  The  check  of  $17,767  was  the  first 
check  of  Warren's  paid  by  the  Troy  City  Bank  on  the  19th 
of  November,  and  after  the  payment  of  this  check  they  paid  oth- 
ers drawn  by  him  to  the  amount  of  $10,377.00,  and  on  the  next 
day  they  paid  his  checks  to  the  amount  of  $17,649.75.  The 
Houghton  drafts  are  still  held  by  the  bank.  Warren  paid  noth- 
ing after  Saturday  the  20th  of  November.  He  was  a  broker, 
and  had  been  in  the  habit  of  drawing  checks  during  the  day  on 
the  Troy  City  Bank,  which  were  paid  by  it  without  reference  to 
the  state  of  his  account,  and  of  making  his  account  good  by  de- 
posits in  the  evening  of  the  same  day. 

On  Monday  the  22d  of  Nov.  after  the  failure  of  Warren,  the 
drawee  of  the  bill,  the  cashier  of  thci  Troy  City  Bank  called  kad 
procured  from  him  the  bill,  and  then  demanded  payment  of  it, 
and  thereupon  gave  notice  of  dishonor  to  the  drawer  and  several 
indorsers,  and  returned  the  bill  with  a  certificate  of  protest,  &o. 
to  the  defendant.  The  notices  sent  to  the  drawer  and  indorsers 
were  dated  Nov.  19th,  and  stated  that  the  bill  on  the  evening  of 
that  day  had  been  protested  for  non-payment. 

The  Bank  of  Wilmington  and  Brandywine  and  the  plaintiff 
are  corresponding  banks,  each  transmitting  to  the  other  com* 
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mercial  paper  payable  within  certain  territorial  limits,  to  be 
collected.  All  notes  and  bills  sent  by  the  one  to  the  other  are 
indorsed  and  transferred  so  as  to  make  the  party  receiving  them 
the  holder,  with  the  absolute  and  control  ability  to  dispose  of  them 
as  it  deems  proper  ;  and  the  avails  of  the  paper  transmitted  by 
the  Bank  of  Wilmington  and  Brandy  wine  to  the  plaintiff  for 
collection,  constitute  a  fund  in  the  hands  of  the  latter  for  the 
redemption  at  Philadelphia  of  the  bills  of  the  former,  and  for 
the  payment  of  drafts  drawn  from  time  to  time  on  the  plaintiff 
by  the  Bank  of  Wilmington  and  Brandywine ;  and  the  bill  in 
question  was  transferred  and  transmitted  to  the  plaintiff  under 
this  arrangement.  It  appeared  that  Sparks,  the  cashier  of  the 
Bank  of  Wilmington  and  Brandywine,  received  on  the  24th  of 
November  the  notice  sent  by  the  cashier  of  the  Troy  City  Bank, 
stating  that  the  bill  was  protested  on  the  19th  for  non-payment, 
and  on  the  next  day  he  received  the  bill  per  mail :  that  he  then 
had  no  notice  or  knowledge  of  what  had  occurred  between  the 
Troy  City  Bank  and  Warren  as  to  the  bill,  and  supposing  and 
believing  that  the  bill  had  been  regularly  and  duly  presented 
for  payment  and  payment  refused,  and  that  the  drawer  and 
indorsers  had  been  duly  charged,  drew  his  pen  through  the  in- 
dorsement which  he  made  upon  the  bill  when  it  was  transferred 
and  transmitted  to  the  plaintiff;  that  subsequently  and  on  the 
29th  of  November,  the  Bank  of  Wilmington  and  Brandywine  was 
notified  by  the  payees  of  the  draft  that  they  did  not  consider 
themselves  ^tJAe  as  indorsers  of  the  bill — that  the  firm  of 
Betts,  Harlan  ic  HoUingsworth,  the  payees  and  indorsers  of 
ihl  bill,  were  perfectly  responsible. 

Upon  tl|e  trial  the  defendants  objected  to  parts  of  the  depo- 
ntions  of  Cope  and  Sparks,  for  reasons  which  are  stated  in  the 
opinion.  The  defendants,  at  the  close  of  the  evidence  on  the 
part  of  the  plaintiff,  moved  for  a  nonsuit  and  renewed  the  mo- 
tion at  the  close  of  the  evidence  in  the  cause,  and  insisted  that 
the  plaintiff  was  not  entitled  to  recover  for  the  following  reasons : 
1.  That  the  plaintiff  was  not  and  is  not  the  owner  of  the  bill, 
and  the  cause  of  action  being  founded  on  negligence  was  not 
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assignable ;  and  that  if  the  bill  bad  been  paid  and  the  action  was 
for  money  had  and  received,  it  should  have  been  brought  in 
the  name  of  the  owner  of  the  draft  and  of  the  party  damnified. 
2.  That  the  action  for  negligence  or  for  the  money  Qollected| 
could  only  be  brought  by  the  Bank  of  Wilmington  and  Brandy- 
wine  against  its  immediate  agent,  the  plaintiff;  that  the  de- 
fendant, a  remote  agent,  could  not  be  made  liable  to  the  agent 
of  the  holder.  8.  That  the  defendants  discharged  their  duty  by 
transmitting  the  bill  to  the  Troy  City  Bank  for  collection, 
4.  That  the  check  of  Warren,  the  drawee,  was  not  payment  of 
the  bill  and  was  not  received  as  such  by  the  Troy  City  Bank. 
6.  That  the  bill  was  duly  protested  for  ncm-payment,  the  drawee 
having  three  days  grace  on  a  sight  bill.  6.  That  the  erasure 
of  the  names  of  Sparks  and  Cope  and  Ebbets,  the  respective 
cashiers  through  whose  hands  the  bill  had  passed  on  its  trans- 
mission for  collection,  canceled  all  the  title  and  interest  of  the 
plaintiff  to  maintain  this  action. 

The  several  objections  were  overruled  by  the  justice,  who  de- 
cided that  the  plaintiff  was  entitled  to  recover  the  amount  of 
the  bill  with  interest;  to  which  opinion  and  decision  the  de- 
fendants excepted,  and  the  jury  under  the  direction  ofthe  court 
rendered  a  verdict  in  favor  of  the  plaintiff,  in  accordance  with 
said  decision.  A  motion  for  a  new  trial  was  denied  by  the  su- 
preme court  sitting  in  the  third  district,  and  from  the  judgment 
perfected  in  the  action  the  defendant  appealed  to  this  court. 

Job  Pierson,  for  appellant. 

/.  Austin  Spencer,  for  respondent. 

W.  F.  Allen,  J.  In  the  progress  of  the  trial  the  defend- 
ants' counsel  moved  to  suppress  the  depositions  of  Sparks  and 
Cope,  witnesses  on  the  part  of  the  plaintiff,  taken  upon  com- 
missions, for  several  reasons  assigned  at  the  time,  none  of  which, 
howeyer,  with  a  single  exception,  extended  to  the  entire  deposi- 
tion of  either  witness.  The  objections  therefore,  with  that 
excepti<Hi,  were  properly  overruled,  although  it  should  be  co&- 
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ceded  that  some  paxts  of  the  depositions  were  objectionable,  and 
should  have  been  excluded  as  evidence.  The  party  made  his 
objections  too  broad,  and  the  court  therefore  properly  disallowed 
them.  With  the  exception  referred  to,  the  objections  were  to 
particular  interrogatories  and  specific  answers,  and  furnished  no 
reason  for  suppressing  the  entire  depositions ;  and,  although, 
after  taking  out  the  objectionable  answers,  but  little  might  re- 
main which  as  evidence  could  affect  the  merits,  it  still  would  have 
been  improper  to  exclude  the  whole  because  of  objections  to 
parts.  The  specific  objections  were  to  the  3d,  4th,  8th,  9th,  10th, 
11th  and  12th  interrogatories  annexed  to  the  commission,  and  to 
the  answers  of  the  witnesses  to  the  last,  and  general  interrogar 
tory,  leaving  five  interrogatories  and  their  answers  confessedly 
unobjectionable. 

But  the  objectipns  relied  tfpon  are  not  in  my  judgment  tenable. 
The  first  is  to  several  of  the  interrogatories,  in  which  reference 
is  made  to  a  copy  of  a  draft  annexed  and  shown  to  the  witnesses, 
who  are  inquired  of  as  to  their  previous  knowledge  of  the  origi- 
nal, and  of  the  transfer  thereof.  It  was  not  an  attempt  to 
give  secondary  evidence  of  the  bill,  but  a  simple  method  of 
describing  the  paper  and  calling  the  attention  of  the  witnesses 
to  it,  that  they  might  testify  understandingly  and  intelligently 
in  relation  to  it,  and  the  negotiatiops  and  dealings  of  the  parties 
concerning  it.  Upon  the  examination  of  the  witnesses  the 
original  was  produced  and  identified  by  them ;  and  a  party  is 
never  called  upon  to  risk  the  loss  of  valuable  original  papers  by 
annexing  them  to  a  commission  to  be  transmitted  to  a  distant 
state  or  country  for  execution.  The  11th  interrogatory,  as  to 
the  usufd  mode  of  transferring  notes  and  bills  firom  one  bank  to 
another,  is  not  objectionable  as  calling  for  the  answer  of  a  wit- 
ness to  a  question  of  law.  The  witnesses  were  asked  as  to  the 
mode  and  manner,  and  the  officer  by  whom  indorsements  on  be- 
half of  a  bank  were  usually  made;  the  legal  effect  of  the 
indorsement  was  not  touched  by  the  question.  By  the  12th 
interrogatory  the  witnesses  were  not  called  upon  to  give  parol 
evidence  of  a  written  instrument,  or  to  determine  the  k^al  and 
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proper  mode  of  indorsing  and  collecting  drafts,  but  were  asked 
to  state  what  the  existing  arrangements  were  for  transacting 
that  business  between  the  two  banks,  of  which  they  were  re- 
spectively cashiers,-  and  called  for  facts  and  not  opinions. 

It  is  not  claimed  that  the  general  interrogatory  is  improper. 
The  answers'  of  the  witnesses  in  this  case  to  that  interrogatory 
are  pertinent  to  the  matters  in  issue,  and  directly  concern  the 
merits  of  the  action.  If  the  defendants  were  surprised  by  the 
testimony,  and  desired  to  controvert  or  explain  the  facts  stated, 
either  by  a  further  examination  of  the  same  witnesses,  or  other- 
wise, their  course  was  to  seek  by  a  proper  application  to  the 
court  for  an  opportunity  to  do  so.  The  remedy  for  the  difficulty 
was  not  by  a  suppression  of  the  whole  evidence  under  the  com- 
mission. If  the  answers  were  not  pertinent  in  whole  or  in  part, 
objections  should  have  been  taken  to  the  parts  not  relevant.  The 
objection  pressed  to  the  whole  depositions  was,  that  one  of  the 
attorneys  for  the  plaintiff  conversed  with  the  witnesses  prior  to 
their  examination,  and  at  their  request  wrote  down  for  them  the 
substance  of  the  facts  in  answer  to  the  several  interrogatories. 
It  would  have  been  better,  doubtless,  in  view  of  the  relation 
which  the  witnesses  bore  to  the  cause,  that  this  had  not  been 
done ;  and  had  the  facts  to  which  they  testified  been  the  sub- 
ject of  a  contest  and  contr^iictory  evidence^  it  would  have  been 
proper  subject  of  remark  to  the  jury ;  but  I  see  no  reason  for 
suppressing  the  depositions,  especially  in  the  absence  of  bjxj 
suggestion  that  the  witnesses  have  been  imposed  upon,  or  that 
any  fact  has  been  misstated,  unduly  colored  or  concealed.  When- 
ever undue  means  are  employed  to  give  shape  or  color  to  evi- 
dence taken  upon  commission,  it  will  be  proper  upon  motion  to 
set  aside  the  deposition  and  order  the  commission  to  be  executed 
anew,  or  deprive  the  party  thus  abusing  the  process  of  the  court 
of  its  benefit,  as  shall  be  deemed  most  fit.  But  there  is  no 
reason  to  suppose  that  in  this  case  the  defendants  would  have 
taken  any  thing  by  a  motion  of  that  kind.  There  was  then  no 
error  in  the  denial  of  the  motion  to  suppress  the  depositions. 

The  questions  upon  the  merits  relate,  1.  To  the  parties ;  and 
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2d]y,  to  the  existence  of  any  cause  of  action  growing  out  of  the 
attempt  to  collect  the  bill  in  question.     That  the  proper  parties 
are  before  the  court  appears  to  be  well  settled  upon  authority 
in  this  state*    The  liability  of  the  defendants  for  the  acts  and 
omissions  of  the  Troy  City  Bank  and  their  officers  and  agents 
in  and  about  the  collection  of  the  draft,  is  no  longer  an  open 
question.     It  was  definitely  settled  by  the  court  for  the  correc- 
tion of  errors,  in  Allen  v.  The  Merchants^  Bank  of  New-  York, 
(22  Wend.  215,)  in  which  it  was  resolved  "  that  when  a  bank, 
broker  or  other  money  dealer  receives,  upon  a  good  considera- 
tion, a  note  or  bill  fi)r  collection  in  the  place  where  such  bank, 
broker  or  dealer  carries  on  business  or  at  a  distant  place,  the  par- 
ty receiving  the  some  for  collection  is  liable  for  the  neglect, 
omission  or  other  misconduct  of  the  bank  or  agent  to  whom  the 
bill  or  note  is  sent,  either  in  the  negotiation,  collection,  or  pay- 
ing over  the  money,  by  which  the  money  is  lost,  or  other  injury 
sustained  by  the  owner  of  the  note  or  bill,  unless  there  be  some 
agreement  to  the  contrary,  express  or  implied ;"  and  this  doc- 
trine was  reasserted  and  directly  approved  by  this  court  in  Tke 
Montgomery  County  Bank  v.   The  Albany  City  Bank,  de- 
cided December,  1852,  in  this  court.     If  a  liability  has  been 
incurred  by  the  defendants  by  reason  of  an  omission  of  duty  on 
the  part  of  the  bank  at  Troy,  either  in  the  payment  of  the 
money  collected  or  in  charging  the  prior  parties  to  the  bill  upon 
its  dishonor  by  the  drawee,  it  is  quite  evident  that  such  lia- 
bility is  to  the  plaintiff  which  alone  can  enforce  it  by  action. 
To  this  effect  is  the  decision  of  The  Montgomery  County  Bank 
V.  7%6  Albany  City  Bank.    It  was  there  held  that  the  plaintiff, 
who  had  transmitted  a  bill  payable  in  New- York  to  the  Albany 
City  Bank,  for  collection,  could  not  maintain  an  action  against 
the  Bank  of  the  State  of  New-York,  to  which,  as  the  corres- 
pondent and  agent  in  New- York  of  the  Albany  City  Bank,  the 
latter  had  transmitted  it  for  the  same  purpose,  for  an  omission 
to  charge  the  drawer  and  indorsers  upon  non-payment  by  the 
drawee,  reversing'the  decision  of  the  supreme  court,  holding  the 
contrary  doctrine.    (8  Barb.  896.)    Jewett,  J.  says,  "  And  if 
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it  be  necessary  or  convenient  for  such  bank  (the  bank  receiving 
a  bill  or  note  for  collection,)  to  employ  some  other  bank  or  indi« 
vidual  to  collect  the  bill  at  the  place  of  its  location,  or  at  a  dis- 
tant place  where  the  bill  is  payable,  and  it  does  employ  such  other 
bank  or  individual  to  whom  it  transmits  the  bill  for  that  pur- 
pose, the  latter  on  receiving  the  bill  and  entering  upon  the  dis- 
charge of  the  trust,  becomes  the  agent  of  the  former  bank  and 
not  of  the  owner,  and  in  the  absence  of  any  agreement  to  the 
contrary  is  answerable  to  it  for  any  neglect  in  the  discharge  of 
its  duties  as  such  agent,  whereby  the  former  bank  sustains  any 
loss  or  damage  f  and  again,  "  The  New-York  State  Bank  was 
the  agent  directly  guilty  of  the  neglect.  The  bank  was  em- 
ployed to  do  this  service  by  the  plaintiflF's  agent,  the  Alba- 
ny City  Bank,  as  its  agent,  to  whom  it  was  alone  responsi- 
ble for  its  acts  and  neglects,  and  the  latter,  according  to  the 
settled  rule,  was  responsible  to  the  plaintiff  for  its  acts  and 
omissions  in  the  matter,  there  being  no  agreement  to  the  con- 
trary, express  or  implied."  The  doctrine  put  forth  in  the  Bank 
of  Orleans  v.  Smithy  (8  £EB,  560,)  that  where  a  note  payable 
at  a  distance  is  deposited  with  a  bank  for  collection,  and  the  lat- 
ter transmit  it  to  another  bank  for  the  same  purpose,  both  are 
to  be  regarded  as  agents  for  the  holder,  is  disapproved  in  the 
same  opinion. 

Indeed,  it  seems  to  follow  necessarily  &om  the  Adjudication  in 
Allen  V.  T%e  Merchant^  Bank,  that  the  defendant  being  the 
agent  of  the  plaintiff  is  responsible  to  it  as  principal  for  the 
proper  discharge  of  the  duties  of  the  agency.  The  contract  of 
the  agent  respecting  the  business  of  the  agency,  which  the  lawr 
implies,  is  with  his  immediate  principal,  and  where  the  relation 
of  principal  and  agent  is  established  as  it  is  between  the  parties  to 
this  action  by  the  authorities  cited,  the  contract  and  consequent 
rights  and  liabilities  result  as  necessary  sequents,  unless  ex- 
pressly provided  against  by  agreement. 

Again,  if,  as  is  claimed  by  the  defendants,  tne  plaintiff  was  not 
the  holder  of  the  bUl  of  exchange,  which  is  the  subject  of  the 
controversy  in  this  action,  but  was  the  mere  agent  of  the  holder. 


ALBANY,  JUNE,  1854.  213 

Coniinercial  Bank  of  Pens,  affainti  Union  Bank  of  New-Tork« 


(the  Bank  of  Wilmington  and  Brandjwine,)  still  as.  snch  agent 
it  had  the  custody  of  the  bill  and  was  charged  with  a  duty  in 
regard  of  it,  which  authorized  it  to  employ  others  in  the  busi- 
ness of  the  agency,  and  it  necessarily  follows  that  it  might  by 
contract  provide  for  the  faithful  performance  of  the  duties  of 
those  whom  it  should  employ,  and  that  as  upon  any  other  legal 
contract  an  action  will  lie  for  a  breach  of  its  provisions.  The 
contract  being  lawful  and  the  duty  being  such  an  one  as  the 
plamtiff  has  undertaken  to  perform  and  may  properly  procure  to 
be  done  by  others,  the  defendant  is  estopped  from  denying  the 
title  of  the  plaintiff  to  the  bill  for  all  the  purposes  of  this  action. 
Qaoad  its  own  agent,  lawfully  employed  in  the  collection  of  the 
bill,  the  plaintiff  was  the  holder  of  the  bill.  Had  the  bill  been 
Unlawfully  destroyed  or  taken  from  the  possession  of  the  plain- 
tiff, the  wrongdoer  could  not,  in  an  action  for  the  injury,  ob- 
ject to  the  title  of  the  plaintiff  or  that  the  owner  had  not 
compelled  it  to  respond.  The  possession  and  right  of  possession, 
coupled  with  the  liability  to  the  owner,  would  give  an  interest 
in  the  bill  itself,  and  authorize  an  action  in  the^  name  of  the 
bailee.  So  for  the  non-performance  of  a  legal  contract  with  the 
bailee,  he  may  maintain  an  action  and  recover  the  legal  damages 
resulting  from  such  non-performance,  without  waiting  imtil  he 
shall  have  been  compelled  to  respond  to  his  principal.  But  in 
this  case  the  plaintiff  became  by  the  arrangement  with  the  Bank 
of  Wilmington  and  Brandywine,  under  which  it  redeemed  its  cir- 
culating notes  and  honored  and  paid  its  drafts  on  the  t^redit  of 
its  remittances  for  collection,  by  the  transfer  of  the  bill  to  it,  the 
legal  owners  and  holders  thereof,  and  as  such  irrespective  of  any 
agency,  entitled  to  all  the  rights  of  toch  owner  and  holder.  This 
is  in  effect  decided  in  Clark  v.  The  Merchants^  Bank,  reported 
(2  Com.  380,)  and  decided  upon  a  second  appeal  at  the  last  term  of 
this  court.  As  agent  under  an  obligation  to  collect  the  bill  for  the 
owner,  the  plaintiff  was  authorized  to  contract  with  another  to 
perform  that  duty,  and  from  the  right  to  contract  results  the 
right  to  enforce  the  contract  by  action ;  and  as  the  indorsee  of 
the  bill  under  the  business  arrangement  existing  within  it,  and 
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its  immediate  indorser,  the  plaintiff,  had  the  possession  of  the 
bill  coupled  with  an  interest  which  entitled  it  to  make  and  en- 
force the  contract  with  the  defendants,  which  is  the  fonndation 
of  this  action,  or  any  other  legal  contract,  either  for  the  transfer 
or  collection  of  the  bill,  so  that  in  either  capacity  the  action  is 
properly  brought  by  the  plaintiff.  Upon  the  other  branch  of 
the  cause  there  is  no  difficulty. 

The  parties  being  the  proper  parties  to  the  action  the 
cause  of  action  was  clearly  established.  (1.)  The  bill  wag 
paid  by  the  drawee  to  the  Troy  City  Bank.  By  the  receipt 
of  the  check  of  Warren,  and  charging  it  to  him  in  account 
and  surrendering  to  him  the  draft  the  same  was  paid  and 
satisfied.  (Pratt  v.  Foote,  decided  in  this  court,  March  T. 
1854.)  And  if  not  paid  by  that  transaction,  after  the  account 
of  the  drawer  of  the  check  was  made  good  as  against  the  check 
by  subsequent  deposits,  which  the  law  applied  to  the  first  debit 
against  the  depositor,  and  which  in  this  case  was  the  check 
given  in  fiict  in  payment  of  the  bill  in  question,  the  draft  was 
in  no  sense  a  valid  or  subsisting  bUl,  but  was  paid  and'  satisfied 
and  could  not  be  revived  by  any  subsequent  negotiation  or  deal- 
ings of  the  parties.  {Allen  v.  Culver,  8  Detiio,  284 ;  Webb  v. 
Dickinson,  11  Wend.  62 ;  Seymour  v.  Van  Slyck,  8  Id.  408.) 
Payment  to  the  Troy  Bank  was  payment  to  the  defendant, 
and  being  shown  established  their  liability  to  the  plaintiff. 
(2d.)  If  the  bill  was  not  paid,  then  the  drawer  and  indorsers 
were  discharged  by  the  omission  of  the  agent  of  the  defendant  to 
give  the  proper  notices  of  the  dishonor  of  the  bill  by  the  drawee 
and  take  the  proper  measures  to  charge  them. 

If  the  drawee  was  not  entitled  to  the  usual  days  of  grace  upon 
a  bill  payable  at  sight,  then  it  was  the  duty  of  the  agent  to  de- 
mand payment,  on  the  19th  of  November,  the  bank  having 
received  it  on  the  morning  of  that  day,  and  on  &ilure  of  the 
drawee  to  pay,  to  give  the  proper  notices  to  the  prior  parties 
thereto.  This,  it  is  conceded,  was  not  done.  If  grace  is  allow- 
able upon  sight  drafts,  which  is  not  conceded,  then  it  should 
have  been  presented  for  acceptance  within  a  reasonable  time^ 
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• 
and  in  case  of  non-^cccptanoe  notice  given  to  the  proper  parties. 

(Story  on  BUls,  §§  228,  342.  Walker  v.  Bank  of  the  State 
of  New- York,  Court  of  Appeals,  March  T.  1854.)  The  bill 
"was  not  accepted  and  no  notice  of  non-acceptance  was  given. 

If  it  is  claimed  that  the  bill  was  accepted,  or  that  no  formal 
acceptance  of  a  bill  at  sight  was  necessary,  then  the  drawer  and 
indorsers  were  discharged  for  two  reasons.  (1.)  The  demand 
on  the  morning  of  Monday,  the  22d  of  November,  was  prema- 
ture ;  the  party  being  entitled  to  three  full  days  (if  days  of 
grace  are  allowed  upon  sight  drafts,)  after  the  presentment  of 
the  draft  on  Friday,  the  19th.  (2.)  The  notices  were  of  a  dis- 
honor by  non-payment,  on  the  19th,  and  were  not  deposited  in 
the  post  ofiGce  until  the  22d,-too  late  to  charge  the  parties  upon 
a  dishonor  by  non-payment  on  the  19th,  and  did  not  give  any 
information  of  the  refusal  to  pay  on  the  22d.  But  the  breach  of 
duty  on  the  part  of  the  Troy  City  Bank,  and  the  consequent 
discharge  of  the  drawer  and  indorsers,  was  not  really  contro- 
verted upon  the  argument,  and  therefore  need  not  be  more  elab- 
orately considered.  The  judgment  of  the  court  below  was  clearly 
right,  and  should  be  affirmed  with  costs. 

Gardiner,  Gh.  J.  delivered  an  opinion  in  favor  of  affirming 
the  judgment,  on  the  ground,  that,  without  deciding  whether  the 
plaintiff  as  a  mere  collecting  agent  could  recover,  the  plaintiff 
was  on  the  facts  of  this  case  both  the  legal  holder  of  the  bill  and 
interested  in  its  proceeds  when  it  transmitted  the  same  to  the 
defendant,  and  therefore  entitled  to  sustain  the  action. 

Judgment  affirmed. 
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Christopher,  executor,  against  Austin. 

A  wroogftil  eyiction  of  the  tenant  by  the  landlord  ftoui  a  part  of  the  demised 
premises  suspends  the  rent  until  the  possession  is  restored. 

The  landlord  cannot  recover,  on  the  agreement  to  paj  rent,  a  portion  thereof,  or 
any  compensation  for  the  pert  of  the  premises  occupied  by  the  tenant  while 
such  eviction  continued. 

Nor  can  he  recover,  in  an  action  for  use  and  occupation,  the  value  of  tiie  part  of 
the  demised  premises  ei\joyed  hj  the  jtenant  during  the  tenn,  and  while  de- 
prived of  the  reisdue  by  such  eviction. 

Therefore,  where  premises  were  demised  by  an  agreement  not  under  seal  Ibr  a 
year,  at  the  rent  of  two  hundred  dollars,  payable  quarterly,  and  the  landlord, 
before  any  rent  became  payable,  wrongAilly  entered  and  evicted  the  tenant 
from  a  pert  at  the  premises,  but  the  latter  voluntarily  occupied  the  residue  to, 
the  end  of  the  tenn,  when  the  landlord  brought  an  action  for  use  and  occupa- 
tion ;  Heldf  that  he  could  not  recover. 

Where  the  tenant  is  evicted  from  a  part  of  the  premises  by  title  paramount  to 
the  lessor's,  the  landlord  may  recover  for  the  portion*of  the  premises  enjoyed 
l>y  the  tenant    Per  Parker,  J. 

Appeal  from  a  judgment  of  the  New- York  common  pleas. 
The  action  was  brought  by  Thomas  Vermilya  in  that  court  to  re- 
ooyer  for  the  use  and  occupation  of  a  dwelling  house  and  three 
lots  of  ground  from  the  1st  of  May,  1847,  to  the  1st  of  May,  1848. 
The  cause  was  tried  before  Judge  Woodruff,  without  a  jury.  He 
found  '^  that  the  defendant,  by  agreement  not  under  seal,  hired 
irom  the  plaintiff  the  demised  premises,  from  the  1st  of  May, 
1847,  to  the  1st  of  May,  1848,  at  the  rent  of  two  hundred  dollars, 
payable  quarterly,  and  entered  into  the  possession  thereof  under 
the  agreement ;  that  afterwards,  and  before  any  rent  became  pay- 
able, the  plaintiff  entered  upon  the  demised  premises  and  evicted 
the  defendant  from  a  part  thereof,  which  evictioiii  continued  du- 
ring the  whole  residue  of  the  term ;  that  notwithstanding  such 
eyiction,  the  defendant  voluntarily  contmued  to  enjoy,  use  and 
occupy  the  residue  of  the  premises  until  the  expiration  of  the 
term  on  the  first  of  May^  1848 ;  that  after  the  first  of  February, 
1848|  the  plaintiff  prosecuted  the  defendant  in  an  action  of 
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assumpsit  upon  the  agreement,  to  recover  the  three  quarters'  rent, 
due  on  that  day ;  in  such  action  the  defendant  interposed  as  a 
defense  the  eviction  of  him  by  the  plaintiff  from  a  part  of  the 
demised  premises,  and  upon  trial  of  this  issue  a  verdict  was 
rendered  in  faVor  of  the  defendant,  upon  which  judgment  was 
entered."  The  judge  decided  as  matter  of  law  upon  said  facts, 
that  such  wrongful  eviction  of  the  defendant  from  a  part  of  the 
premises,  suspended  the  rent,  and  that  the  plaintiff  could  not 
recover  for  the  use  and  enjoyment  of  the  residue  of  the  premises 
while  such  eviction  continued;  and  therefore,  whether  the 
record  and  judgment  in  the  former  action  were  or  not  a  bar  to  a 
recovery  for  the  use  and  occupation  from  May  1st,  1847,  to 
February  1st,  1848,  that  the  eviction  having  continued  during 
the  whole  term,  this  action  for  a  compensation  for  the  use  and 
occupation  of  the  residue  of  the  premises,  could  not  be  sustained ; 
and  directed  judgment  in  favor  of  the  defendant.  On  an  appeal 
by  the  plaintiff,  the  court  of  common  pleas,  at  general  term, 
affirmed  the  judgment.     The  plaintiff  appealed  to  this  court. 

During  the  pendency  of  the  suit,  Vermilya,  the  plaintiff, 
£ed,  and  the  suit  was  continued  in  the  name  of  Christopher, 
his  executor. 

A,  jK  Oarr,  for  the  appellant. 

M.  O,  Harrington^  fbr  the  respondent 

Parker,  J.  The  judge  found  the  &ct  that  after  the  leasing 
of  the  premises  for  one  year,  viz :  from  the  first  day  of  May, 
1847,  to  the  1st  of  May,  1848,  by  a  written  lease,  not  under 
seal,  at  a  rent  of  $200,  payable  quarterly,  and  after  the  de- 
fendant had  entered  into  possession  under  such  agreement,  be- 
fore any  rent  had  become  payable,  the  plaintiff  entered  upon  the 
premises  and  evicted  the  said  tenant  from  a  part  thereof,  which 
eviction  continued  during.the  whole  residue  of  the  term  of  the 
luring. 

It  is  contended  by  the  plaintiff's  counsel,  that  although  such 
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an  eyiction  would  be  a  bar  to  an  action  on  the  agreement  to  pay 
rent,  yet  that  it  is  no  bar  to  an  action  under  the  statute  to  re- 
cover a  reasonable  sum  for  the  use  and  occupation,  if  the 
tenant  continue  to  occupy  a  portion  of  the  premises  after  such 
eviction  from  a  part.  There  is  no  reason  for  such  a  distinction, 
nor  can  it  be  sustained  by  authority.  The  rule  is,  that  if  the 
landlord  enter  wrongfully  upon  or  prevent  the  tenant  from  the 
enjoyment  of  a  part  of  the  demised  premises,  the  whole  rent  is  j 
suspended  till  the  possession  is  restored.  ifThe  Pitchburg  CorA 
poration  v.  Melven,  15  Mass,  R.  268.)  Nelson,  Ch.  J.,  said/ 
in  Lawrence  v.  French,  (25  Wend,  445,)  "his  (the  landlord's) 
title  is  founded  upon  this,  that  the  land  leased  is  enjoyed  by 
•  the  tenant  during  the  term  :  if  therefore,  he  be  deprived  of  it, 
the  obligation  to  pay  ceases."  And  Spencer,  senator,  in  Dyett 
V.  Pendleton,  (8  Cowen,  731,)  states  as  the  reason  for  the  rule, 
"  as  to  the  part  retained,  this  is  deemed  such  a  disturbance,  such 
an  injury  to  its  beneficial  enjoyment,  such  a  diminution  of  the 
consideration  upon  which  the  contract  is  founded,  that  the  law 
refuses  its  aid  to  coerce  the  payment  of  any  rent."  It  would 
be  a  palpable  evasion  of  the  ruje  and  of  the  penalty  the  law 
imposes  upon  the  landlord  for  a  wrongful  eviction,  to  hold  that 
he  may  recover  for  use  and  occupation  on  a  quantum  meruit, 
when  he  is  not  permitted  to  recover  on  the  agreement  itself. 

The  exception  to  the  rule  is  where  a  part  is  recovered  by  title 
pai^amount  to  the  lessor's  ;  for  in  that  case  ho  is  not  so  far  con- 
sidered in  fault,  as  that  it  should  deprive  him  of  a  return  for 
the  part  remaining.  {Lawrence  v.  French,  25  Wend.  445; 
8  Bac,  Abr.  514,  tU.  Rent,  L. ;  Gilbert  on  Rents,  173.)  And 
where  the  tenant  enters,  but  is  prevented  from  obtaining  the 
whole  of  the  premises,  by  a  person  holding  a  part  under  a  prior 
lease  executed  by  the  landlord,  it  has  been  placed  upon  the 
same  footing  as  an  eviction  by  title  paraniQunt,  and  the  landlord 
has  been  permitted  to  recover  for  use  and  occupation  on  a  quan- 
tum meruit,  {Lawrence  v.  French,  25  Wend,  443 ;  LudweU 
)  ^  r>^u  V-  Newman,  6  T^^R.  458/  TomlinsQin  v.  Day,  2  Brod.  ^ 
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I  know  the  rule  has  been  laid  down  in  some  of  the  elemen- 
tary books,  (Story  on  ConL  §  657  ;  Tayhr  Laiu  ^  Ten,  443,) 
to  be  that  when  the  rent  is  entire  and  the  landlord  evicts  the 
tenant  during  his  term  out  of  j^rt,  of  the  premises,  he  may 
abandon  the  residue,  and  is  not  chargeable  for  the  occupation  of 
any  part ;  but  that  if  the  tenant  still  continue  to  occupy  the 
residue,  he  is  chargeable  upon  a  quantum  meruit.  The  rule 
has  been  thus  stated  on  the  authority  of  two  nisi  prius  cases, 
yiz :  Smith  v,  Raleigh^  (3  Camp.  513,)  and  Stokes  v.  Cooper^ 
a  case  not  reported  but  referred  to  in  a  note  to  the  same  case, 
as  having  been  decided  by  Dallas,  J.,  at  the  Worcester  Lent 
Assiaes.  In  Smith  v.  Raleigh  it  appeared  the  tenant  aban- 
doned the  premises  after  being  evicted  from  a  part,  but  the  de- 
cision was  not  put  by  Lord  Ellenborough  on  that  ground,  and  I 
think  the  tenant  would  equally  have  been  entitled  to  judgment, 
if  he  had  remained  in  possession  of  the  residue.  The  only  case 
that  can  be  found  favoring  the  idea  that  a  tenant  who  remains  in 
possession  of  the  residue  during  the  term,  after  an  eviction  from 
part,  is  chargeable,  is  that  of  Stokes  v.  Cooper^  above  cited.  And 
that  is  not  suflSciently  reported  to  enable  us  to  know  what  were 
the  &ct8  of  the  case ;  and  if  it  were  so,  it  would  be  entitled  only  to 
the  weight  due  to  a  hastily  made  decision  at  the  circuit.  If  the 
decision  was  what  it  is  claimed  to  have  been,  it  is  at  war  with 
the  rule  of  law  as  it  has  been  generally  stated  in  well  considered 
cases.  The  consequence  of  an  eviction  from  part  is  not  merely 
a  discharge  of  the  tenant  from  the  rent,  provided  he  abandons 
the  residue,  but  it  is  a  discharge  of  the  tenant  from  any  rent  or 
liability  for  the  occupation,  of  the  residue  during  the  term  of" 
hiring.  In  Dyett  v.  Pendleton^  (8  Cowen,  731,)  Spencer,  sen- 
ator, said,  "  this  distinction,  which  is  as  perfectly  well  settled 
as  any  to  be  found  in  the  books,  establishes  the  great  principle  . 
that  a  tenant  shall  not  be  required  to  pay  rent,  even  for  the  ' 
part  of  the  premises  which  he  retains,  if  he  has  bee#  evicted 
from  the  other  part  by  the  landlord,"  and  the  rule  as  recognized 
in  other  cases  and  generally  stated  in  the  treatises  is,  that  an 
eviction  from  part  will  operate  as  a  suspension  of  the  whole. 
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(24  Wend.  446 ;  QmyrCs  Land  ^  Ten.  524  ;  2  Saund,  PL  ^ 
Ev.  630.) 

I  suppose  it  is  the  right  of  the  tenant  nnder  such  circum- 
stances to  remain  in  possession  of  the  residue  during  the  term, 
and  that  he  can  neither  be  made  liable  on  the  original  lease  nor 
in  an  action  for  use  and  occupation,  unjess  he  holds  over  after 
the  expiration  of  his  term. 

If  I  am  right  in  this  conclusion,  the  wrongful  eviction  of  the 
"--defendant  was  a  bar  to  the  plaintiff's  right  of  recovery  'for  the 
use  of  the  premises  in  any  form,  and  it  is  not  necessary  to  con* 
sider  whether,  or  to  what  extent,  the  litigation  of  the  same  sub- 
ject matter  or  of  three-fourths  of  it  at  least,  in  the  former 
action,  would  have  constituted  a  good  defensev 

There  are  no  questions  properly  before  us  for  examination, 
except  those  presented  by  the  bill  of  exceptions.  We  cannot 
review  the  decision  of  the  court  below,  on  the  motion  to  set  aside 
the  judgment,  on  the  grounds  of  surprise  and  irregularity. 
These  were  matters  of  discretion,  and  did  not  involve  the  merits. 
I  think  the  judgment  of  the  court  below  should  be  affirmed. 

Gardiner,  Ch.  J.,  also  delivered  an  opinion  in  favor  of 
affirmance. 

Judgment  affirmed. 


Lewis  against  Lewis. 

▲  party  seeking  to  establiah  an  instnunent  as  a  wiH,  must  prove  that  aU  the  rp- 
qairaments  of  the  statate  were  substantially  complied  with  in  its  execution. 

Mere  want  of  recollection  on  the  part  of  the  subscribing  witnesses  as  to  the  pre- 
scribed fbrmalities,  will  not  invalidate  the  instrument  as  a  will,  if  it  is  estab- 
lished by  other  evidence  that  it  was  executed  according  to  the  statute.  Psrr 
Allen,  J. 

But  its  due  execution  cannot  be  inferred  or  presumed  fVom  the  fkct  that  the  attes- 
tation clause  states  that  all  the  forms  prescribed  by  the  statute  were  oomjiliad 
withf  where  the  contrary  is  proved.    Per  Allen,  J. 
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The  acknowledgment  by  the  testator  of  his  subscription  to  the  instnunent,  and 
his  declaration  that  it  is  his  will,  are  Independent  requisites  to  its  proper  eze* 
cutaon,  and  it  must  be  shown  that  each  was  complied  with. 

Wbero  the  alleged  will  was  not  subscribed  by  the  testator  in  the  presence  of  the 
witnesses,  and  when  they  signed  their  names  it  was  so  fblded  that  they  could 
not  see  whether  it  was  subscribed  by  him  or  not ;  and  the  only  acknowledgment 
or  declaration  made  by  him  to  them  or  in  their  presence  as  to  the  instrument  was, 
"  I  declare  the  within  to  be  my  will  and  deed;"  Held  that  this  was  not  a  suffi- 
cient acknowledgment  of  his  subscription  to  the  witnesses  within  the  statute ; 
and  KM  further,  that  this  language  was  not  of  itself  a  sufficient  declaration 
that  the  instrument  was  his  will. 

Appeal  from  tlie  judgment  of  the  supreme  court  of  the  second 
district. 

In  November,  1850,  an  instrument  dated  February  2d,  1849, 
was  propounded  to  .the  surrogate  of  the  county  of  Kings,  as  the 
last  will  and  testament  of  Thomas  Lewis.  It  purported  to  de- 
vise and  bequeath  all  his  real  and  personal  estate  to  his  wife, 
Clarissa  C.  Lewis.  Joseph  B.  Lewis  and  others,  the  heirs  of  the 
deceased,  oppos*ed  the  probate. 

The  name  of  the  deceased  was  signed  to  the  alleged  will  in  his 
proper  handwriting ;  it  purported  to  have  been  witnessed  by ' 
two  subscribing  witnesses ;  ttached  to  the  will  and  above  the 
signatures  of  the  witnesses  was  an  attestation  clause  as  follows, 
^'the  above  written  instrument  was  subscribed  by  the  said 
Thomas  Lewis  in  our  presence,  and  acknowledged  by  him  to  each 
of  us,  and  he  at  the  same  time  declared  the  above  instrument  so 
subscribed  to  be  his  last  will  and  testament,  and  we  at  his  re- 
quest have  signed  our  names  as  witnesses  hereto." 

Ferris  Tripp,  one  of  the  subscribing  witnesses,  testified  in 
substance  that  he  was  a  clerk  in  the  store  of  the  deceased  at  the 
date  of  the  will,  and  that  Wing,  the  other  subscribing  witness, 
was  also  a  clerk :  that  he,  the  witness,  signed  his  name  at  the 
encl  of  the  attestation  clause,  at  the  request  of  the  testator ;  that 
on  the  occasion  when  he  did  so  Wing  and  he  were  called  by  the 
deceased  into  his  private  office,  where  he  had  a  paper  of  which 
he  turned  up  so  much  as  would  allow  them  to  write  their  names, 
requesting  them  to  sign  the  same  and  add  their  residences  to 
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their  respective  names  ;  that  he  also  then  said,  '^  I  declare  the 
within  to  be  my  free  will  and  deed."  That  this  was  all  that  was 
said,  according  to  his  recollection,  and  that  he  and  Wing  then, 
signed  their  names  to  the  instrument  where  the  same  appear  : 
that  he  did  not  then  know  to  a  certainty  what  the  instrument 
was,  bat  thought  it  was  a  will  from  the  fact  that  the  deceased 
had  that  morning  sent  out  and  procured  a  blank  will.  On  a 
cross-examination  this  witness  testified  that  al  the  time  he  signed 
his  name  to  the  instrument  it  was  so  folded  or  placed  upon  the 
desk  that  he  saw  no  part  of  the  contents,  and  that  neither  the 
same  or  any  part  of  it  was  read  to  him ;  that  he  did  not  see  the 
testator  sign  it,  nor  did  he  see  his  signature  to  it  when  he  signed 
as  a  witness.  W.  B.  Wing,  the  other  subscribing  witness,  testi- 
fied in  substance,  that  he  signed  his  name  to  the  alleged  will  ia 
the  office  of  ihe  deceased ;  that  he  was  unable  to  say  what 
occurred  on  that  occasion,  but  that  according  to  his  recollection 
he  signed  it  at  the  request  of  the  deceased ;  that  he  had  no  recol- 
lection that  the  deceased  said  any  thing  else  to  him  at  the  time 
he  requested  him  to  sign  it,  unless  it  was  "  to  see  him  sign  the 
document;''  that  he  did  not  recollect  that  the  deceased  signed 
the  instrument  in  his  presence ;  that  he  had  no  recollection  that 
Tripp,  the  other  witness,  was  present  when  he  signed,  and  could 
not  state  any  thing  further  which  occurred  or  was  said  or  done 
by  the  deceased  on  the  occasion.  On  his  cross-examination  he 
further  testified  that  according  to  his  recollection  he  did  not  read, 
nor  was  any  part  of  the  instrument  read  to  him  when  he  signed 
it,  and  that  he  had  no  recollection  that  he  then  knew  what  the 
paper  was. 

The  alleged  will  was  a  printed  form,  and  it  was  proved  that  it 
was  filled  up  in  the  handwriting  of  the  deceased ;  that  it  waa 
either  handed  by  him  to  his  wife  or  placed  in  a  drawer  in  his 
house  not  sealed  up,  accompanied  by  a  letter  written  by  him  and 
addressed  to  her,  dated  February  2d,  1849,  in  which  he  stated 
that  he  had  made  his  will  giving  her  all  his  property,  and  advis- 
ing her  in  reference  to  the  estate. 

The  surrogate  adjudged  and  decreed  that  the  instmment ' 
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not  executed  and  attested  as  a  will  in  the  manner  prescribed  by 
law.  The  widow  appealed  to  the  supreme  court,  which  at  gen- 
eral term  affirmed  the  decree.  (13  Barb.  17.)  She  appealed 
to  this  court. 

R.  Emmet,  for  the  appellant. 

M.  S.  Bidwell,  for  the  respondent 

W.  F.  Allen,  J.  The  legislature  have  made  four  things 
essential  to  the  proper  execution  and  attestation  of  a  will,  and  a 
want  of  conformity  to  any  of  the  requisites  will  invalidate  the  in- 
strument as  a  testament.  They  are,  1.  A  subscription  by  the 
testator  at  the  end  of  the  will ;  2.  The  making  of  such  subscrip- 
tion in  the  presence  of  each  of  the  attesting  witnesses,  or  an  ac- 
knowledgment of  the  making  of  the  same  to  them  ;  3.  A  decla- 
ration by  the  testator,  at  the  time  of  making  or  acknowledging 
the  subscription,. that  the  instrument  so  subscribed  is  his  last 
will  and  testament ;  and  4.  Two  attesting  witnesses  who  shall 
sign  at  the  end  of  the  will  at  the  request  of  the  testator.  (2  R.  S. 
63,' §40.) 

This  statute  is  materially  different  from  the  former  act  upon 
the  same  subject,  changii\g  the  law  in  some  important  particu- 
lars, and  in  others  making  that  certain  and  positive  which  was 
before  doubtful,  or  which  rested  solely  on  judicial  interpretation. 
So  also  our  statute  differs  essentially  from  the  English  statute 
of  1  Vic.  ch.  26  ;  the  latter  not  requiring  a  publication  of  the 
will  by  the^  testator  as  a  distinct  act  in  the  presence  of  the  at- 
testing witnesses.  The  adjudications  of  the  courts  of  this  state 
and  of  England  are  considered  by  the  chancellor  in  Brinckerhoof 
v.  Remsen,  (8  Paige,  488,)  and  by  the  chief  justice  in  the  same 
case  in  error,  (26  Wend.  825,)  and  the  change  which  was 
wrought  in  the  laws  of  this  state  by  the  revised  statutes  and  the 
difference  between  the  requirements  of  our  own  and  the  English 
statutes  pointed  out,  which  supersedes  the  necessity  of  a  moire 
pairticular  reference  to  them  at  this  time. 


224  OASES  IN  THE  COURT  OF  APPEAIA 

Lewis  against  Lewis. 

The  onns  of  showing  a  compliance  with  the  statute  devolves 
upon  the  party  seeking  to  establish  the  will,  but  the  formal  ex- 
ecution and  publication  may  be  shown  by  persons  other  than  the 
subscribing  witnesses  or  inferred  from  circumetances  as  well  as 
established  by  the  direct  and  positive  evidence  of  the  attesting 
witnesses.  It  cannot  however  be  presumed  in  opposition  to 
positive  testimony,  merely  upon  the  ground  that  the  attestation 
clause  is  in  due  form  and  states  that  all  things  were  done  which 
are  required  to  be  done  to  make  the  instrument  valid  as  a  will. 
Mere  want  of  recollection  on  the  part  of  the  witnesses  will  ^ot ' 
invalidate  the  instrument,  and  in  the  cases  cited  by  counsel  the 
courts  establishing  the  wills  propounded  have  done  so  upon  the 
ground  that  they  were  satisfied  from  the  circumstances  proved 
that  the  wills  were  duly  executed,  and  that  the  witnesses  had 
forgotten  the  facts  ;  thus  relieving  the  parties  interested  against 
the  infirmities  of  humanity  and  the  uncertainty  of  human  recol- 
lection. Such  are  the  cases  of  Gove  v.  Garven,  (3  Chirteis, 
151 ;)  Gaze  v.  Gaze,  (id.  451 ;)  Blake  v.  Knight,  {id.  547  ;) 
Cooper  V.  Bockett,  (id.  648.)  See  also  Brinckerhoof  v.  Rem- 
sen,  (supra;)  Nelson  v.  McGiffert,  (3  Barb.  Ch.  R.  158.)  It 
is  sufficient  also  if  the  compliance  with  the  statute  be  substantial 
although  not  literal ;  the  law  looking  to  the  substance  of  the 
transaction,  and  requiring  only  evidence  that  all  the  safeguards 
against  improvidence  and  fraud,  prescribed  by  statute,  have  been 
substantially  observed,  and  disregarding  the  order  of  events 
taking  place  at  the  same  time  as  parts  of  one  transaction,  and 
the  particular  words  employed  by  the  actors.  (In  re  Warden^ 
2  Curteis,  334 ;  In  re  Thompson,  4  Thornton's  Notes,  643.) 

It  is  objected  against  the  instrument  propounded  as  a  will 
in  this  case,  1.  That  the  subscription  was  not  made  or  ac- 
knowledged by  the  decedent,  in  the  presence  of  the  attesting 
witnesses;  and  2.  That  it  was  not  declared  by  him  at  the 
time  to  be  his  last  will  and  testament.  The  surrogate,  with  all 
the  benefits  of  a  personal  examination  of  the  witnesses,  became 
satisfied  that  the  instrument  was  not  subscribed  in  their  pres- 
ence, and  that  the  subscription  was  not  acknowledged  to  them 
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by  the  alleged  testator,  as  required  by  statute ;  and  unless  the 
evidence  is  quite  clear  and  satisfactory  to  the  contrary,  we  ought 
not  to  disturb  his  adjudication  upon  this  question  of  fact.  One  of 
the  witnesses  professes  to  relate  all  that  transpired  upon  the  oc- 
casion of  the  execution  of  the  paper,  and  the  other  has  no  recol- 
lection of  the  circumstances,  except  that  he  was  called  in  and 
ngned  his  name  to  the  instrument  at  the  request  of  Lewis,  the 
deceased.  He  was  present  with  the  first  named  witness  and 
signed  the  paper  upon  the  same  occasion,  but  states  no  circum- 
stance tending  to  discredit  the  testimony  of  his  co-witness  or  to 
raise  a  presumption  that  he  does  not  state  fully  all  that  took 
place  at  that  time. 

The   <>vi(^«Tiftft   warrftTitA  fho   mnclnainn    thftt  the   instrument 

was  not  subscribed  by  the  decedent  in  the  presence  of  the  wit- 
nesses ;  that  the  paper  was  so  folded  that  the  witnesses  did  not 
see  the  subscription,  and  that  the  only  declaration  or  acknow- 
ledgment of  the  party  was  in  substance,  "  I  declare  the  within 
to  be  my  free  will  and  deed."  Could  that  aid  the  parties  claim- 
ing under  the  paper  as  testamentary,  it  might  probably  be  in- 
ferred that  the  deceased  at  the  time  of  requesting  the  witnesses 
to  subscribe  as  such,  had  himself  signed  the  instrument  and 
intended  to  comply  with  the  statute  and  make  a  valid  will. 
But  that  is  not  sufficient  Tho  formalities  prescribed  by 
statute  must  be  observed,  and  the  attesting  witnesses  must  be 
informed  at  the  time  and  by  the  testator,  or  in  his  presence 
and  with  his  assent,  and  have  a  knowledge  of  all  the  facts  neces- 
sary to  a  due  execution  and  publication  of  the  will,  and  to  which 
they  are  called  to  attest.  If  the  party  does  not  subscribe  in 
their  presence,  then  the  signature  must  ba  shown  to  them  and 
identified  and  recognized  by  the  party,  and  in  some  apt  and 
proper  manner  acknowledged  by  him  as  his  signature.  The 
statute  is  explicit,  and  will  not  be  satified  with  any  thing  short 
of  a  substantial  compliance  with  its  terms. 

In  Chaffee  v.  The  Baptist  Missumary  Societf/,  (10  Paige 
85,)  the  testatrix,  who  had  subscribed  the  will  by  making  her 
mark,  but  not  in  the  presence  of  the  attesting  witnesses,  after* 

Km.— Vofc.  L  29 
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Trards,  and  in  their  presence,  placed  her  finger  on  her  namo 
and  said,  ''  I  acknowledge  this  to  be  my  last  will  and  testanient." 
It  was  held  that  the  will  was  not  duly  executed,  and  I  think  the 
decision  right.     The  statute  contemplates  the  subscription  or 
the  acknowledgment  thereof  in  the  presence  of  the  witnesses^ 
and  a  publication  of  the  instrument  as  a  will,  as  two  distinct) 
acts,  and  both  are  necessary  to  its  due  execution ;  and  being- 
explicit  and  clear  in  terms,  courts  are  not  authorized  to  vary  it 
by  construction  or  to  make  the  one  act  stand  for  both.    Upon 
this  branch  of  the  statute  it  is  the  subscription,  not  the  will, 
which  is  to  be  acknowledged.     Holt  v.  George,  (8  Curteisj 
160  ]  S.  CA  Moore,  Privy  Council  Cctses,  266,)  was  in  circani- 
stances  very  like  this  case.    The  deceased  requested  two  per- 
sons to  "  sign  a  paper  for  him,"  which  they  did  in  his  presence. 
The  paper  was  so  folded  that  they  did  not  see  any  writing  what- 
ever on  it,  and  no  explanation  of  the  nature  of  the  instrument 
was  made  to  them.     It  was  held  by  the  prerogative  court  and 
by  the  privy  council  in  affirmance  of  the  decree  of  that  court, 
that  there  was  no  acknowledgment,  express  or  implied,  of  the 
signature  in  the  presence  of  the  witnesses.     A  signature  neither 
seen,  identified  or  in  any  manner  referred  to  as  a  separate  and 
distinct  thing,  cannot  in  any  just  sense  be  said  to  be  acknow- 
ledged by  a  reference  to   the  entire  instrument  by  name,  to 
which  the  signature  may  or  may  not  be  at  the  time  subscribed. 
The  will  was  not  subscribed  in  the  presence  of  the  witneaaesy 
neither  was  the  subscription  acknowledged  by  the  testator,  and 
the  execution  was  in  this  respect  defective. 

The  second  objection  to  the  probate  is  also  well  takes.  To 
satisfy  the  statute  the  testator  must  in  some  manner  oommmii- 
cate  to  the  attesting  witnesses  at  the  time  they  are  called  to 
sign  as  witnesses,  the  information  that  the  instrument  then 
present  is  of  a  testamentary  character^  and  that  he  then  recog- 
nizes it  as  his  will  and  intends  to  give  it  efiect  as  such.  It 
must  be  declared  to  be  his  last  will  and  testament  by  some  asser- 
tion or  some  clear  assent  in  words  or  signs,  and  the  declaxation 
must  be  unequivocal.   (BrinkerhoofY.  Remsen^  supra;  Ruiker* 
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ford  V.  Rutherford^  1  Detiio^  83.)  The  policy  and  object  of 
the  statute  require  thia,  and  nothing  short  of  this  will  prevent 
the  mischief  and  fraud  which  were  designed  to  be  reached  by 
it.  It  will  not  suffice  that  the  witnesses  have  elsewhere  and 
from  other  sources  learned  that  the  document  which  they  are 
called  to  attest  is  a  will,  or  that  they  suspect  or  infer  from  the 
eirenmstances  and  occasion  that  such  is  the  ^aracter  of  the  pa- 
per. The  fact  must  in  some  manner,  although  no  particular 
form  of  words  is  required,  be  declared  by  the  testator  in  their 
presence,  that  they  may  not  only  know  the  fact,  but  that  they 
may  know  it  from  him,  and  that  he  understands  it,  and  at  the 
time  of  its  execution,  which  includes  publication,  designs  to  give 
e£fect  to  it  as  his  will,  and  to  this,  among  other  things,  they  are 
required  by  statute  to  attest.  Every  feet  is  important  in  view 
of  the  position  of  the  attesting  witnesses.  They  should  be  satis- 
fied that  the  instrui^ent  is  in  truth  'the  last  will  and  testoment 
of  the  party,  and  is  executed  and  published  as  such,  and  that 
he  is  of  sound  and  disposing  mind  and  memory,  and  in  all 
respects  competent  to  perform  the  act.  The  law  simply  pre- 
scribes those  forms  which  it  was  supposed  were  best  calculated 
to  enable  the  witnesses  to  fulfil  their  office  and  attest  the  due 
execution  of  the  will.  The  declaration  that  the  instrument  was 
his  free  will  and  deed,  was  equivocal,  and  would  be  satisfied  by 
a  deed  executed  voluntarily.  It  did  not  necessarily  inform  th<e 
witnesses  that  it  was  a  will  by  excluding  every  other  instru- 
ment from  the  mind.  From  the  expression  they  could  not 
know  that  the  testator  did  not  suppose  the  instrument  was  a 
deed.  It  is  a  very  common  form  of  acknowledgment  of  the 
execution  of  a  deed  to  acknowledge  it  as  the  '^  free  act  and  deed" 
of.  the  party,  and  the  expression  of  the  decedent  varied  but 
little  from  this  form. 

It  is  not  probable  that  any  wrong  would  be  done  in  this  case 
to  the  parties  or  to  the  intentions  of  the  deceased  to  give  effect 
to  tMs  document  as  a  will,  and  although  we  may  regret  that  the 
provisions  which  he  designed  to  make  for  his  family,  and  doubt- 
less supposed  he  had  made,  must  &il  for  the  want  of  the  pre- 
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Bcribed  formalities,  the  statute  is  quite  too  explicit  to  authorize 
a  departure  from  its  terms ;  aud  although  it  may  operate  irith 
apparent  harshness  in  this  case,  it  is  a  beneficent  and  wise 
statute,  and  the  public  interests  will  be  best  subserved  by  % 
strict  adherence  to  its  provisions. 

The  judgment  of  the  supreme  court  affirming  the  decree  of 
the  Bunrogate  must  be  affirmed  with  costs. 

Judgment  affirmed. 


Cropsbt  and  wife  ag-ainst  Ogden  and  others. 

The  aet  of  1S18,  ooDcermng  divoroes,  (2  R.  L.  Id7,  ^  4,)  prohibited  a  penoa 
whose  marriage  was  diaaolved,  pursuant  to  its  provisions,  on  account  of  his  or 
her  adultery,  from  marrying  again  during  the  life  of  the  other  party  to  tho 
dissolyed  marriage, 

Such  person  was  not  competent  during  the  lifetime  of  the  fbrmer  husband  or 
wife,  and  while  said  act  was  in  force,  to  make  a  yalid  contract  of  marriage 
^t^in  this  state. 

The  revised  statutes  (2  JR.  S.  189,  ^  5,)  prohibit  a  person  fhnn  contracting  a 
valid  marriage  during  the  lifetime  of  any  former  husbafid  or  wife,  where  the 
former  marriage  was  dissolved  on  account  of  the  adultery  of  such  person. 

To  bring  a  person  within  this  prohibition  it  is  not  requisite  that  the  former  mai^ 
riage  should  have  been  contracted  after  the  revised  statutes  took  effect 

Kor  that  the  rdatioil  of  husband  and  wilb  should  have  existed  by  virtue  of  the 
fbrmer  marriage  since  that  time. 

Therefore,  where  a  marriage  contracted  in  this  state,  was  in  the  year  1822  dis- 
solved by  th9  decree  of  the  court  of  chancery  on  account  of  adultery  by  the 
husband,  and  aflerwaids  in  1825,  and  again  subsequent  to  the  first  of  January, 
1830,  during  the  lifetime  of  his  former  wifo,  a  marriage  was  solemnized  in  due 
form  within  this  state  between  him  and  the  plaintiff,  with  whom  he  cohabited 
as  his  wife  till  his  death  in  1847 ;  Held,  that  each  of  these  marriages  with  the 
plaintiff  was  vdd,  and  that  she  was  not  entitled  to  dower  in  the  lands  of  which 
he  died  seised. 

Ejectment,  commenced  in  May,  1848,  by  Eliza  Ann  Ridg- 
way,  to  recover  the  nndivided  third  of  premises  situate  in  the 
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city  of  New-Tork,  as  her  dower  as  widow  of  James  Bidgway, 
deceased  The  cause  was  tried  in  the  superior  court,  before 
Chief  Justice  Oakley  and  a  jury.  On  the  trial,  the  plamti£f 
proved  that  in  the  summer  of  1825,  the  marriage  ceremony  was 
solemnized  in  the  city  of  New-Tork,  in  due  form  of  law,  between 
her  and  James  Bidgway ;  and  that  they  continually  resided  and 
cohabited  together  as  husband  and  wife,  at  said  city,  from  the 
time  of  the  marriage  until  his  death  in  1847 ;  that  at  the  time 
of  his  death  he  was  seised  in  fee  of  the  premises  in  question. 

The  defendants  then  proved  that  said  James  Bidgway  was 
duly  married  to  Catharine  Dobb,  in  July,  1812,  at  the  city  of 
New-York,  both  of  them  then  being  inhabitants  of  the  state  of 
New- York,  and  that  they  cohabited  and  resided  together  as 
husband  and  wife  in  that  city,  until  the  autumn  of  1815 ;  that 
in  1822,  upon  a  bill  theretofore  filed  by  her  against  him,  in  the 
court  of  chancery  of  this  state,  the  marriage  between  them  was 
by  the  decree  of  that  court  dissolved,  upon  the  ground  that  he 
bad  been  guilty  of  adultery.  The  decree  recited  that  it  was 
made  pursuant  to  the  act,  entitled  "  an  act  concerning  divorces, 
and  for  other  purposes,"  passed  13th  of  April,  1813,  and  de- 
ckred  that  the  said  marriage  was  dissolved,  and  each  of  the 
parties  freed  froni  the  obligations  thereof. 

The  plaintiff,  in  reply,  proved  that  said  Catharine  and  James 
Bidgway  separated  in  1815,  and  never  afterwards  cohabited  to- 
gether ;  and  also  gave  evidence  tending  to  prove  that  he  and  the 
plaintiff,  Eliza  Ann,  were 'again  married  after  the  first  day  of 
January,  1880. 

The  court  ruled  and  decided,  and  instructed  the  jury  that 
James  Bidgway  was  at  all  times,  subsequently  to  the  decree  of 
divorce,  incompetent  to  contract  matrimony  with  the  plaintiff; 
that  such  incompetency  existed  after  the  31st  day  of  December, 
1829,  the  same  as  previously,  and  that  the  defendants  were  ab- 
solutely entitled  to  a  verdict.  To  which  decision  and  instruction, 
and  each  of  them,  the  counsel  for  the  plaintiff  excepted.  Pur- 
soant  to  said  direction,  a  verdict  was  rendered  in  favor  of  the 
defendants.    A  motion  for  a  new  trial  was  denied  by  the  supe* 
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rior  court,  and  judgment  perfected  in  fkvor  of  the  delendantlu 
After  suet  judgment,  the  plaintiff  intermarried  with  Jieusp^ 
Cropsey.    They  appealed  to  this  court. 

George  Wood,  for  the  appellants. 

M.  S.  Bidwell,  for  the  respondents. 

Johnson,  J.  As  early  as  1787,  (1  6rr.  Laws  of  NeHh  York^ 
428,)  the  legislature  of  this  state  provided  for  divorces  upon  the 
ground  of  adultery  to  be  granted  by  the  court  of  chancery.  The 
chancellor  is  authorized,  by  sentence  or  decree,  to  pronounce  the 
Inarriage  between  the  parties  to  be  dissolved,  and  both  of  them 
freed  from  the  obligations  of  the  same.  By  the  3d  section  of 
the  same  act  it  was  provided,  "That  after  the  dissolution cf  any 
inarriage  has  been  pronounced  by  virtue  of  this  act,  it  shall  not 
be  lawful  for  the  party  convicted  of  adultery  to  remarry  any 
person  whatsoever ;  and  that  every  such  remarriage  shall  be  null 
and  void ;  but  that  the  other  party  may  make  and  complete 
another  marriage  in  like  manner  as  if  the  party  convicted  was 
twtually  dead,  any  law,  usage  or  custom,  to  the  contrary  there- 
of in  any  wise,  notwithstanding." 

In  1818;  as  a  part  of  the  general  revision  of  the  statutes 
which  then  took  place,  an  act  was  passed  concerning  dirorceSi 
and  for  other  purposes,  (2  R,  L,  197,)  by  the  4th  section  of 
which  it  was  provided,  that  upon  the  ascertainment  of  the  de* 
fendant's  adultery  by  the  court  of  chancery,  "  it  shall  be  lawful 
I  for  the  said  court  lo  decree  that  the  marriage  between  the  par- 
ties shall  be  dissolved,  and  each  party  freed  from  the  obligationti 
thereof.  And  it  shall  be  lawful  for  the  complainant  after  such 
dissolution  of  the  marriage,  to  marry  again  as  though  the  de- 
fendant was  actually  dead.  But  it  shall  not  be  lawful  for  the 
defendant,  who  may  be  so  Convicted  of  adultery,  to  marry  again 
tntil  the  complainant  shall  be  actually  dead." 

The  revised  statutes  contain  two  provisions  relating  to  this 
stbjcjct.    Part  two,  chapter  8,  title  1,  section  6,  (2  jR.  S.  189,) 
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provides  as  follows,  "  no  seoond,  or  other  sabsequent  marriage, 
shall  be  contracted  by  any  person  during  the  lifetime  of  any 
former  husband  or  wife  of  such  person,  unless,  1.  The  marriage 
with  such  former  husband  or  wife,  shall  have  been  annulled  or 
dissolved,  for  some  cause  other  than  the  adultery  of  such  person ; 
or,  2.  Unless  such  former  husband  or  wife  shall  have  been  finally 
sentenced  to  imprisonment  for  life.  Every  marriage  contracted 
in  violation  of  the  provisions  of  this  section  shall  be  absolutely 
void,"  except  in  a  single  case  not  relating  to  the  question  in  thia 
cause.  Section  49  of  the  same  title,  (2  R.  S.  146,)  provides, 
'^  whenever  a  marriage  shall  be  dissolved  pursuant  to  the  pro* 
visions  of  this  article,  [of  divorces  dissolving  the  marriage  con* 
tract,]  the  complainant  may  marry  again  during  the  lifetime  of 
the  defendant;  but  no  defendant  convicted  of  adultery  shall 
marry  again,  until  the  death  of  the  complainant." 

The  second  part  of  the  revised  statutes  took  e£fect  as  law  on 
the  £r8t  day  of  January,  1830.  (2  R.  S.  778,  §  8.)  The  gene- 
ral repealing  act  passed  December  10,  1828,  (3  R.  S.  129,  i  1,) 
enacted,  that  "  From  and  after  the  31st  day  of  December,  in  the 
year  1829,  the  following  acts  and  parts  of  acts,  heretofore  passed 
by  the  legislature  of  this  state,  shall  be  repealed,"  and  specified 
among  others  the  "act  concerning  divorces,  and  for  other  pui^ 
poses,"  passed  April  13, 1813. 

It  is  not  denied,  and  is  at  any  rate  clear,  that  up  to  the  tiipa 
of  the  repeal  of  the  act  of  1813,  concerning  divorces,  the  pro- 
vision of  the  4th  section  of  that  act,  which  says,  ''  it  shall  not  be 
lawful  for  the  defendant,  who  may  be  so  oonvicted  of  adultery^ 
to  marry  again  until  the  complainant  shall  be  actually  dead,'' 
applied  to  James  Bidgway,  so  that  he  was  not  capable  of  contract* 
ing  a  valid  marriage  within  this  state,  at  any  time  prior  to  that 
period,  and  subsequent  to  his  marriage  with  Catharine  Dobb. 
The  disability  to  marry,  declared  by  this  section,  as  well  aa 
by  the  3d  section  of  the  act  of  1787,  above  referred  to,  applied 
only  to  parties  proceeded  against  and  divorced  as  adulterers, 
under  the  provisions  of  those  acts  respectively.  Under  neither 
of  tb^ie  acts  was  an  incapacity  to  marry  imposed  upon  any  per- 
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8on  against  whom  a  decree  of  divorce  was  not  pronounced  in  our 
court  of  chancery ;  nor  was  there  any  other  statute  law  of  this 
state  creating  an  incapacity  to  marry,  except  the  '^act  to  restrain 
all  persons  from  marrying  until  their  former  wives  and  former 
husbands  be  dead,"  passed  7th  February,  1788,  which  enacted, 
"  that  if  any  person  or  persons  being  married,  or  who  hereafter 
shall  marry,  do  at  any  time  marry  any  person  or  persons,  the 
former  husband  or  wife  being  alive,  then  every  such  offense  shall 
be  felony ;"  but  out  of  the  operation  of  this  act  was  expressly  ex- 
cepted, among  other  cases,  ^'  any  person  or  persons  who  are,  or 
shall  be,  at  the  time  of  such  marriage,  divorced  by  the  sentence  or 
decree  of  any  court  having  cognizance  thereof."  This  act  also  was 
repealed  by  the  general  repealing  act  before  referred  to,  but  re- 
mained in  force  until  that  repeal  took  effiect.  As  to  all  persons, 
therefore,  whose  marriages  came  within  the  exception  above 
stated,  and  to  whom  the  disabilities  created  by  the  acts  of  1787 
and  1813  did  not  apply,  marriage  prior  to  January  1, 1830,  was 
no  violation  of  any  statute  of  this  state,  and  its  validity  depended 
upon  common  law  principles  only. 

Following  the  pattern  of  these  acts  of  1787  and  1813,  the 
49th  section  of  the  revised  statutes,  {supra^)  was  made  appli- 
cable to  marriages  dissolved  pursuant  to  the  provisions  of  the 
article  in  which  that  section  is  contained.  It  has,  therefore,  no 
application  to  the  case  of  Bidgway,  against  whom  a  divorce  was 
grabted  under  the  act  of  1813. 

In  further  considering  this  case,  I  shall  concede,  without,  how- 
ever, meaning  to  express  an  opinion  upon  the  question,  that  the 
saving  words  in  the  general  repealing  act  are  not  broad  enough 
in  their  terms  to  continue  in  existetice,  by  force  of  the  act  of 
1813,  the  disability  to  marry  which  Ridgway  incurred  upon  the 
decree  of  divorce  under  that  act  for  his  adultery.  Nor  shall  I 
assume  that  any  part  of  the  obligation  of  his  first  marriage  re- 
mained after  the  decree  of  divorce ;  on  the  contrary,  I  consider 
all  the  obligations  of  that  marriage  extinguished  by  the  decree 
of  divorce.  Assuming,  for  the  purpose  of  giving  full  effect  to 
the  plaintiff'^s  proofs,  that  after  January  1, 1830,  a  marriage 
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ceremony  was  celebrated  between  Ridgway  and  the  plaintiff  be- 
loW|  within  this  state.  I  shall  consider  the  question  of  its  valid- 
ity under  section  5,  (2  R.  S.  139,)  before  referred  to. 

Marriage,  although  a  natural  institution,  is  subject  to  the  posi- 
tive regulations  of  the  state,  which  has  power  to  determine  the 
conditions  upon  which,  and  under  which  it  may  be  contracted, 
CO' shall  be  forbidden.  For  instance,  the  revised  statutes,  (2  R.  S 
p.  138,  §  2,)  fixed  17  for  males  and  14  for  females,  as  the 
ages  at  which  they  could  contract  marriage,  whereas,  up  to  that 
time,  14  for  males  and  12  for  females,  had  been  the  ages  of  con 
tract  This  section  was  very  soon  repealed,  but  it  was  never 
doubted  that  the  legislature  possessed  the  power  to  enact  it,  nor 
was  it  ever  supposed,  that  boys  who  were  over  14  and  under  17 
at  the  time  when  it  was  passed,  could  upon  that  ground  claim 
not  to  be  included  in  its  purview.  So,  if  the  legislature  should 
now  enact  that  no  person  under  25,  or  over  60,  may  hereafter 
contract  marriage  in  this  state,  it  would  be  absurd  to  pretend 
that  persons  who  had  reached  the  present  lawful  age  to  marry, 
but  were  not  25,  or  those  now  over  60,  were  exempt  from  the 
operation  of  the  law.  Of  exactly  the  same  character  is  section 
5.  Its  object  is  to  fix  certain  personal  conditions  in  which  mar- 
riage may  not  be  contracted.  It  speaks  from  the  time  when  it 
took  effect  as  to  all  marriages  thereafter  to  be  contracted,  and 
makes  them  unlawful  and  void  if  the  state  of  either  party  to 
the  marriage,  at  the  time  of  its  celebration,  came  within  its  pro- 
hibitions. Its  prohibitory  language  is,  "  no  second,  or  other 
subsequent  marriage,  shall  be  contracted  by  any  perscm  during 
the  lifetime  of  any  former  husband  or  wife  of  such  person.'' 
What  facts,  then,  are  necessary  to  bring  &  party  within  this  pro- 
hibition? In  the  first  place,  there  must  have  been  a  prior  mar- 
riage. It  is  not  necessary  that  the  prior  marriage  should  have 
taken  place  in  this  state,  or  after  the  statute  took  effect.  A 
marriage  at  any  time  and  any  where,  answers  the  requirement 
of  the  statute.  In  the  next  place,  both  parties  to  such  prior 
marriage  must  be  living.  That  is  the  plain  requirement  of  the 
language^  "  during  the  lifetime  of  any  former  husband  or  wife,^' 

Kbr.— Vol.  L  80 


234       OASES  IN  THE  COURT  OF  APPEALS. 

Gropsey  ugatnst  Ogden. 

and  it  requires  nothing  more.  It  does  not  import  that  the  rela- 
tion  still  continues,  or  on  the  other  hand  that  it  has  ceased : 
upon  that  point  it  is  silent ;  but  limits  the  inquiry  to  the  dry 
fact,  whether  the  person  with  whom  the  prior  marriage  was  con- 
tracted still  lives,  at  the  time  of  the  subsequent  marriage.  The 
plaintiff's  counsel  asks  us  to  read  it,  ^^  during  the  lifetime  of 
any  husband  or  wife  to  whom  the  party  was  formerly  married." 
The  objection  to  the  proposed  reading  is  a  plain  one.  The  ex- 
pression reads  well  as  it  stands,  and  conveys  a  readily  appre- 
hended meaning,  which  may  be  very  much  altered  if  we  should 
yield  to  the  request.  So  read,  it  would  or  might  import,  that  the  re- 
lation of  husband  and  wife  must  still  continue  between  the  former 
husband  and  wife  at  the  ti^ne  of  the  subsequent  marriage.  If  that 
is  the  correct  reading  of  the  phrase,  then  the  first  exception  is  eii- 
tirely  unnecessary ;  for  parties  once  married,  but  whose  marriage 
has  been  dissolved,  can  in  no  legal  sense  be  said  to  be  husband 
and  wife.  Nor,  on  the  other  hand,  is  the  expression,  former 
husband  or  wife,  to  be  construed  as  implying  that  the  relation 
no  longer  subsists  ;  for,  in  that  case,  the  exception  introduced 
by  the  6th  section  would  be  rendered  inapplicable.  That  sec- 
tion relates  to  the  case  of  a  husband  or  wife  absenting  himself 
or  herself  for  five  successive  years,  and  not  known  by  the  other 
party  to  be  living  within  that  period,  and  of  course  involves  the 
continuance  of  the  relation.  These  considerations  show  that 
the  word,  former,  as  used  in  the  section  in  question,  imports 
merely,  that  the  relation  of  husband  and  wife  once  existed,  but 
neither  afib^ms  its  continuance  or  denies  its  termination. 

The  prohibition  then  relates  to  the  case  of  either  party  to  a 
marriage,  whenever  and  wherever  contracted,  both  the  parties 
to  which  are  living,  and  prohibits  either  party  to  contract  a  sec- 
ond or  other  subsequent  marriage  during  the  lifetime  of  the 
other,  except  in  certain  cases  specified.  It  ought  also  to  be  no- 
ticed, that  while  the  several  prohibitions  to  marry  contained  in 
the  acts  authorizing  the  court  of  chancery  to  grant  divorces  for ' 
adultery,  operate  only  upon  those  against  w^hom  divorces  are 
granted  under  those  several  acts,  the  section  we  are  now  can^ 
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sideling  has  a  muoh  broader  operation.  Its  subject  matter  is 
the  prohibition  of  marriages  within  thiis  state,  to  certain  persons 
who  come  within  its  terms.  It  covers  the  case  of  one  parried 
abroad  and  divorced  abroad  for  his  own  adultery,  just  as  plainly 
as  it  does  the  case  of  a  marriage  and  divorce  for  the  same  cause 
here.  If  I  have  put  the  proper  construction  upon  the  language 
of  the  statute,  it  is  quite  plain  that  it  covers  the  case  of  James 
Bidgway,  at  any  instant  during  his  life  after  the  statute  took  ef- 
fect. When  he  may  have  undertaken  to  marry  the  plaintiff,  Eliza 
Ann,  if  the  inquiry  had  arisen  whether  his  case  was  within  the  pro- 
hibition of  section  5,  it  must  have  been  answered  that  Catharine 
Dobb  was  his  former  wife  and  was  alive,  and  those  are  the  only 
•fiicts  upon  which  the  prohibition  is  founded. 

The  next  question,  and  the  only  remaining  one  is,  whether 
the  first  exception  covers  Ridgway's  case.  It  excepts  out  of  the 
prohibition  to  marry  the  case  of  a  person  whose  marriage  with 
the  former  husband  or  wife  shall  have  been  annulled  or  dissolved 
for  some  cause  other  than  the  adultery  of  such  person.  This 
does  not  reach  Bidgway's  case.  His  former  marriage  was  dis- 
solved on  account  of  his  adultery,  and  his  case  is  therefore  not 
within  the  exception.  The  absolute  prohibition  of  the  statute 
applied  to  him,  and  the  court  below  ruled  correctly,  that  at  no 
time  after  his  marriage  with  Catharine  Dobb,  was  he  under  our 
marriage  laws  capable  of  contracting  a  marriage. 

Though  it  is  not  material  to  the  decision  of  this  question  in 
this  cause,  it  is  not  wholly  inappropriate  to  say  further,  that  the 
operation  of  this  statute  is  not  harsh  or  unreasonable  in  its  ap- 
plication to  persons  in  Ridgway's  condition.  He  was,  until  the 
instant  when  this  statute  took  effect,  incapable  to  marry  by  the 
provisions  of  the  former  law ;  that  prescribed  no  limit  to  his  in- 
capacity during  the  life  of  his  former  wife.  This  statute  con- 
tinues the  same  state  of  incapacity,  and  imposes  it  upon  all 
others  against  whom  divorces  are  granted  on  the  ground  of  their 
adultery.  There  has  been  no  moment  of  time  since  he  was  di* 
Torced  when  marriage  was  lawful  to  him  in  this  state,  nor  has 
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the  policy  of  the  law,  as  evinced  by  the  statutes,  at  any  moment 
(rince  his  divorce,  been  changed. 

The  incapacity  of  an  adulterer  divorced  on  that  ground  by 
our  own  courts,  to  marry  again  in  this  state  during  the  life  of 
the  injured  party,  was  grounded  upon  the  views  entertained  by 
our  legislature  in  respect  to  the  marriage  relation.  They  con* 
sidered  such  a  person  unfit  again  to  assume  obligations  which  he 
had  once  disregarded.  The  extension  of  the  same  rule  to  per- 
sons divorced  abroad,  is  based  on  just  reason  and  dictated  by  the 
same  views  of  policy  out  of  which  the  original  rule  arose.  Re- 
garding guiltiness  of  adultery  as  complete  proof  that  the  adul- 
terous party  was  not  fit  to  contract  a  new  marriage,  they  deter- 
mined to  apply  one  rule  to  all  persons  so  situated — ^to  embrace 
all  those  within  the  prohibition  of  the  law,  to  whom  the  reason 
applied  upon  which  the  prohibition  was  grounded.  No  question 
of  comity  between  states  is  presented,  for  by  the  universal 
practice  of  civilized  nations,  the  permission  or  prohibition  of 
particular  marriages  of  right  belongs  to  the  country  where  the 
marriage  is  to  be  celebrated.  Nor  can  any  one  justly  complain 
that  a  uniform  rule  is  applied  to  all  persons,  whether  strangers 
or  citizens,  in  respect  to  marriages  to  be  contracted  within  the 
state. 

It  is  not  necessary  for  us  to  consider  what  would  have  been 
the  effect  of  a  marriage  celebrated  out  of  this  state.  No  sucb 
question  was  presented  in  the  case. 

The  judgment  of  the  superior  court  should  be  affirmed. 

GrARDiNER,  Oh.  J.,  Deiho,  Parker  and  Allen,  Js^ 
concurred. 

Edwards,  J.,  was  in  fiivor  of  reversing  the  judgment 

RuGOLES,  J.,  was  absent,  and  Sblden,  3^  tocik  no  part  hk 
ike  decision. 

Judgment  affinnad* 
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Bate  against  Gbaham*,  administrator,  and  Jordan. 

It  k  the  right  and  daty  of  an  executor  or  administrator  of  a  deceased  debtor, 
whose  estate  is  insolrent,  to  impeach  a  sale  of  personal  property  made  by  the 
deceased  with  intent  to  defraud  creditors,  and  recoTer  the  same  iVom  the  fraud- 
ulent Tendee.    Per  Denio,  J. 

Ordinarily,  a  creditor  of  the  estate  cannot  maintain  an  action  against  such  flaudu- 
knt  Tendee  alone,  or  against  him  and  the  executor  or  administrator,  to  set  aside 
the  fhkudulent  transftr,  and  hare  the  property  held  under  it  administered  aa 
aeoets  to  pay  debts.    Per  Denio,  J. 

But  if  the  executor  or  administrator  collude  with  the  fVaudulent  vendee,  or  after 
reasonable  request  ntaae  to  take  proceedings  to  impeach  his  title  and  roach 
the  property  in  his  hands,  a  creditor  ;nay  maintain  an  action  against  him  and 
the  executor  or  administrator,  fbr  that  purpose. 

Therefore,  where  a  debtor  in  his  lifetime  assigned  a  chose  in  action  with  intent  to 
defraud  creditors,  and,  his  estete  being  insolrent,  the  admmistrator  dented  thai 
the  (usignmetii  w(U  fravdtUeni  and  insisted  thai  it  ought  not  to  he  set  aside  f 
Heldf  that  a  creditor  could  maintain  an  action  against  the  assignee  and  ad- 
ministrator to  hare  the  assignment  declared  vc^  as  to  creditors,  and  the  chose 
in  action  administered  as  assets  to  pay  debts. 

And  where  tiie  complaint  omitted  to  aver  the  fhct,  that  the  admimstrator  claimed 
that  the  assignment  was  valid,  but  this  ikct  appeared  from  lus  answer,  and  ob- 
jection to  the  complaint  on  account  of  this  omission  was  first  taken  at  the 
trial,  when  it  was  overruled  and  judgment  rendered  in  &vor  of  plahitifT,  and 
defendants  appealed  to  this  court ;  Heldy  that  this  court  would  deem  the  defect 
in  the  complaint  supplied  by  amendment,  and  sustain  the  judgment% 

The  action  was  commenced  in  1851  by  Bate,  a  judgment 
creditor  of  one  Whorry,  deceased,  against  Graham,  the  adminis- 
trator of  his  estate,  and  Jordan,  to  set  aside  an  assignment  made 
by  Whorry  in  his  lifetime,  to  Jordan,  of  a  verdict  in  his  favor, 
against  one  Miller,  on  the  ground  that  the  assignment  waa 
fraudulent,  and  void  as  against  creditors. 

The  complaint  alleged  that  the  plaintiff  was  the  owner  of  a 
number  of  judgments,  which  were  specified,  recovered  against 
Whorry  in  his  lifetime,  upon  one  of  which  an  execution  was  re- 
turned unsatisfied  shortly  previous  to  the  death  of  Whorry ;  that 
in  October,  1850,  Whorry  recovered  in  an  action  (m  contract 
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against  one  Miller,  a  verdict  for  $1400,  and  soon  after,  and  before 
judgment  thereon,  assigned  the  same  to  the  defendant,  Jordan; 
that  such  transfer  was  without  consideration,  and  made  to  de- 
fraud the  creditors  of  Whorry.  That  in  November  following, 
Whorry  died,  and  the  defendant  Graham  was  appointed  adminis- 
trator of  his  estate.  It  further  alleged,  that  all  the  real  estate 
owned  by  the  deceased  had  been  sold  to  satisfy  mortgages  there- 
on, and  that  the  personal  estate  which  had  come  to  the  hands  of 
the  administrator,  was  of  trifling  value  and  wholly  insu£Scient 
to  pay  the  plaintiff's  judgments.  The  complaint  prayed  that 
the  transfer  of  the  verdict  to  Jordan  be  canceled  and  set  aside. 
Jordan,  by  his  answer,  denied  that  the  assignment  of  the  ver- 
dict to  him  was  made  without  consideration,  or  to  defraud  cred- 
itors, and  put  in  issue  most  of  the  other  allegations  of  the  com- 
plaint, by  denying  knowledge  or  information  thereof  Graham, 
the  administrator,  by  his  answer,  admitted  all  the  allegations  of 
the  complaint,  e:!pcept  that  the  verdict  was  assigned  to  Jordan 
to  defraud  creditors ;  this  he  denied,  and  also  denied  that  it  was 
assigned  with  any  fraudulent  intent  whatever^  and  insisted 
that  the  assignment  ought  not  to  be  set  aside. 

The  cause  was  tried  at  the  Orange  county  circuit,  before  Jus- 
tice !Brown,  without  a  jury.  At  the  trial,  and  before  any  evi- 
dence was  given,  the  counsel  for  Jordan  moved  the  court  that 
judgment  be  rendered  in  his  favor,  on  the  grounds,  among  oth- 
ers, that  the  plaintiff  had  fio  right  to  maintain  the  action,  but 
that  it  should  have  been  prosecuted  in  the  name  of  the  adminis- 
trator of  Whorry  ;  that  the  complaint  showed  no  fraud  or  neglect 
of  duty  on  the  part  of  the  administrator,  or  any  fact  giving  the 
plaintiff  a  right  to  maintain  the  action,  and  that  it  was  not 
averred  in  the  complaint  that  without  the  verdict  against  Mil- 
ler, the  estate  of  Whorry  was  insolvent. 

The  court  denied  the  motion,  and  the  counsel  for  Jordan  ex- 
cepted. Evidence  was  given  on  the  issues  made  by  the  plead- 
ings. At  the  close  of  the  evidence  the  counsel  for  Jordan 
renewed  the  objections  to  pl^ntiff's  maintaining  the  action, 
taken  at  the  commencement  of  the  trial ;  said  justice  overruled 
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the  same,  and  the  connsel  for  Jordan  excepted.  Said  justice 
haying  found  and  decided  that  the  assignment  to  Jordan  was 
fraudulent  and  void  as  against  the  creditors  of  Whorry,  ruled 
and  decided  that  the  plaintiff  was  entitled  to  maintain  the  action 
against  Jordan,  and  that  Graham  as  administrator  was  a  proper 
and  necessary  party  thereto,  and  ordered  the  assignment  of  the 
verdict  to  be  declared  void  as  between  Jordan  and  the  creditors 
of  Whorry,  and  that  the  proceeds  of  the  same  be  applied  by 
.Graham  as  administrator,  to  the  payment  of  the  debts  of  the 
deceased.  To  each  of  these  rulings  and  decisions  the  counsel  for 
Jordan  excepted.  Judgment  was  entered  pursuant  to  this  de- 
cision, and  affirmed  by  the  supreme  court  sitting  in  the  2d  dis- 
trict at  general  term.  The  defendant  Jordan  appealed  to  this 
court. 

T.  R.  ^  C.  R.  Westbrook,  for  appellant. 

T.  McKissock,  for  respondent. 

Denio,  J.,  delivered  the  opinioli  of  the  court. 

I  am  of  opinion  that  a  creditor  of  a  deceased  person,  whether 
by  judgment  or,  simple  contract,  cannot,  there  being  an  executor 
or  administrator  appointed,  maintain  an  action  against  a  party 
in  possession  of,  or  claiming  title  to  the  assets  of  the  debtor,  to 
try  the  right  to  such  assets.  We  have  not  been  referred  to  any 
precedent  for  such  an  action,  and  I  have  been  unable  to  find  one. 
The  executor  or  administrator  is  the  party  designated  by  the 
law  to  vindicate  all  such  rights ;  and  it  would  be  incongruous  to 
allow  the  creditor  to  pass  him  by,  and  bring  an  action  directly 
against  a  party  whom  he  conceives  to  be  accountable  to  the  ex- 
ecutor. The  court  of  chancery,  howeVer,  had,  and  the  supreme 
court  now  has  plenary  jurisdiction  over  executors  and  adminis- 
trators, and  can,  concurrently  with  a  court  of  law,  and  with  the 
surrogate  in  certain  cases,  take  cognizance  of  the  administration 
of  personal  assets,  of  debts,  legacies  and  distributions,  and  of 
the  conduct  of  executors  and  administrators.  (3  BL  Com.  437; 
1  Storj/'s  Com.  on  Eq.  J  453 ;  Ehn&nd&rJ  v.  Lansings  4  Johfu 
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Ch.  R,  562.)  *Ab  an  incident  to  this  jurisdiction,  the  creditor 
may  make  a  debtor  of  the  deceased,  or  other  party  against  whom 
the  ezecator  has  a  claim,  a  party  defendant,  where  the  ezecntor 
is  insolvent,  or  is  acting  in  collusion  with  the  debtor,  and  in  some 
other  special  cases.  The  general  rule,  however,  is,  that  a  debtor 
of  the  estate  cannot  be  made  a  party  to  the  bill  against  the 
executor,  as  it  would  be  takmg  the  business  out  of  the  hands  of 
the  latter,  and  would  lead  to  confusion  in  the  administration  of 
the  estate.  {Bowsher  v.  WcUkins,  1  Russ.  ^  Myl.  277; 
Oedge  V.  ^raillj  id.  note;  Utter  son  v.  Mair^  2  Ves,  jr.  95; 
Long  y.  MajestrOy  1  John.  Ch.  R.  305.)  jjpon  the  statements 
of  the  complaint  in  this  cause,  the  defendant  Jordan  is  not 
strictly  a  debtor  to  the  estate,  but  he  occupies  the  position  of 
a  party  who  has  fraudulently  got  possession  of  assets  which  he 
claims  a  right  to  appropriate  to  his  own  use.  It' was  the  duty 
of  the  defendant  Graham  to  contest  his  title  to  those  assets,  and 
to  take  such  proceedings  as  might  be  necessary  to  establish  his 
right  to  them  as  administrator ;  and  in  the  absence  of  any 
allegation  to  the  contrary,  it  is  to  be  presumed  that  he  was 
ready  and  willing  to  do  his  duty.  The  rule  which  formerly  pre- 
vailed, that  the  personal  representatives  of  a  deceased  person 
could  not  impeach  a  transfer  made  by  such  person  in  his  life- 
time, on  the  ground  that  it  was  made  with  intent  to  defraud 
creditors,  has  been  abolished  by  statute;  and  the  defendant 
Graham  had  therefore  the  same  right  to  question  the  assign- 
ment, of  the  judgment  which  he  would  have  had  if  it  had  been 
obtained  by  any  other  species  of  fraud  or  by  duress,  or  in  any 
other  unlawful  manner.  (2  R.  S.  469,  §  17;  Babcockr.  Booth^ 
2  fii//,  185.)  One  material  question  in  this  case,  therefore,  is, 
whether  the  complaint  contains  any  su£Scient  allegations  to  jus- 
tify the  making  of  Jordan  a  party  defendant.  I  think  there  is 
a  sufficient  statement  that  there  were  no  other  assets  from  which 
the  plaintiff's  debt  can  be  paid  than  the  claim  transferred  to 
Jordan.  It  is  shown  that  an  execution  against  the  intestate  had 
been  returned  unsatisfied,  that  his  real  estate  had  all  been  sold 
on  mortgages,  and  that  he  was  insolvent  at  the  time  of  his  death* 
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an^  tliat  only  a  small  amount  of  personal  property,  not  suffi- 
cient to  pay  the  plaintiff's  demand,  had  come  to  the  hands  of 
the  administrators.  It  is  not,  however,  alleged  that  the  adminis- 
trator is  insolvent,  or  that  he  recognizes  the  title  of  Jordan,  or 
is  acting  in  any  respeot  in  collusion  with  him,  or  that  he  had 
been  requested  to  challenge  the  assignment ;  nor  is  there  any 
allegation  showing  the  necessity  of  an  injunction  against  Jor- 
dan, or  that  he  had  threatened  to  dispose  of  the  demand  as- 
signed to  him,  or  was  himself  irresponsible.  If  the  complaint 
had  been  demurred  to  by  Jordan  for  not  stating  fiELCts  sufficient 
to  constitute  a  cause  of  action,  I  do  not  see  how  it  could  have 
been  sustained. 

Bagan  v.  Walker^  in  lie  supreme  court  of  the  United  States, 
(14  How.  R.  29,)  has  carried  the  right  to  join  a  fraudulent  grantee 
of  the  deceased,  as  a  defendant  in  a  bill  against  the  administra- 
tors, further  than  any  prior  case.  There  the  alleged  fraudulent 
grantee  demurred  to  the  bill,  and  although  there  was  the  same 
want  of  averments  of  insolvency  and  collusion  on  the  part 
of  the  administrator  which  exists  here,  yet  the  complaint  was 
sustained.  The  decision  was  placed  in  part  upon  the  ground 
that  there  had  been  a  delay  on  the  part  of  the  administrator 
of  about  two  years,  in  taking  proceedings  to  contest  the  title 
of  the  fraudulent  grantee,  and  that  it  was  doubtful  whether 
the  administrator  could,  without  the  concurrence  of  a  creditor, 
disaflSrm  the  conveyance  of  the  intestate.  These  features  do 
not  exist  in  the  case  under  review.  But  these  were  not  the 
only  or  the  principal  grounds  upon  which  the  court  placed  its 
judgment.  The  opinion  relies  upon  the  circumstance  that  the 
administrator  had  likewise  demurred  to  the  biU,  and  had  relied 
to  support  it  on  the  statute  of  limitations ;  but  the  bill  is  sus- 
tained, "  chiefly,  because,  (as  the  opinion  states,)  there  is  no 
danger  of  interfering  with  the  due  course  of  administration,  or 
taking  from  administrators  their  proper  control  over  suits  for 
the  recovery  of  assets,  by  holding  that  a  creditor  may  file  a  bill 
against  the  administrator  and  the  fraudulent  grantee  of  the  de- 
ceased debtor,  to  subject  the  property  fraudulently  conveyed  to 

Ker.— Vol.  I.  81       . 
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the  payment  of  the  debt."    Kegarding  the  expressions  whidb  I 
have  last  quoted,  as  unsupportod  by  the  prior  authorities,    aikd 
not  consistent  with  the  rule  as  long  since  settled  and  constajitly 
recognized,  I  should  hesitate  to  act  upon  it  in  this  case.     Sat 
there  is  another  circumstance  here  which  will,  I  think,  enable 
us  to  sustain  this  judgment.     Graham,  the  administrator,  in  his 
.  answer  denies  that  the  assignment  to  Jordan  was  executed  with 
any  fraudulent  intent  whatever.'    Had  the  complaint  suggested 
that  he  maintained  such  views,  it  would  have  been  beyond  all 
just  exception.    It  is  the  main  point  in  which  I  have  supposed 
it  to  be  defective.    I  am  of  qpinion  that  it  may  now  be  supplied 
by  amendment.   By  the  one  hundred  and  seventy-third  section  of 
the  code,  the  court  may,  before  or  after  judgment,  in  furtherance 
of  justice,  allow  an  amendment,  '^by  inserting  other  allegations 
material  to  the  case,  or  when  &e  amendment  does  not  change 
substantially  the  claim  or  defense,  by  conforming  the  pleading 
or  proceeding  to  the  facts  proved/'    When,  therefore,  the  de- 
fendant Jordan,  at  the  commencement  of  the  trial,  took  the  ob- 
jection under  consideration,  the  court  having  before  it  the  re- 
cord, which  showed  that  the  administrator  as  well  as  Jordan  was 
endeavoring  to  uphold  th^  alleged  fraudulent  assignment,  thQ 
court  should,  I  think,  have  permitted  or  ordered  an  amendment 
of  the  complaint,  to  the  effect  that  the  administrator  refused  to 
regard  the  asignment  as  fraudulent,  but  concurred  with  the 
other  defendant  in  seeking  to  uphold  it.    It  has  been  shown 
that  the  supreme  court  of  the  United  States,  in  the  case  referred 
to,  took  into  consideration  the  mode  of  defense  pursued  by  the 
administrator,  even  where  the  question  arose  upon  a  demurrer 
interposed  by  the  alleged  fraudulent  grantee.    This  case  is  much 
stronger ;  for  here  the  grantee  submitted  to  answer  the  com- 
plaint, reserving  the  objection  until  the  trial,  and  when  the  trial 
took  place  the  record  demonstrated  that  both  defendants  were, 
relying  upon  the  absence  of  fraud,  and  that  both  maintained  the 
legal  validity  of  the  assignment. 

I  am,  th^efore,  of  opinion,  that  the  judgment  of  the  suprem^i 
court  should  be  affirmed.  Judgment  afBrmed. 
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BoBERTsoN  and  others  against  Bullions  and  others. 

This  court  cannot  review  those  parts  of  a  decree  of  the  sapreme  court  not  ap- 
pealed fhniL 

A  leUgioiis  corporation  created  under  the  general  act  consists  not  of  the  trus- 
tees alone,  bat  of  the  members  of  the  society. 

The  Bo^ety  is  faioorporated  and  its  members  are  the  corporators. 

The  relation  of  the  trustees  to  the  society  is  not  that  of  a  private  trustee  to  the 
«et<iM  qve  irud. 

They  are  trustees  only  hi  the  same  senao  fn  which  the  directors  of  a  dvil  coiv 
poratibn  are  such. 

They  are  the  managing  officers  of  the  corporation,  inyestcd  as  to  the  temporal 
a&irs  of  the  society,  with  the  powers  spcciflcally  conferred  by  the  statute,  and 
with  the  ordinary  discretionary  powers  of  officers  of  civil  corporations. 

Bdigious  societies  incorporated  under  the  act,  are  not  eodesiastical  oorporationa 
in  the  sense  of  the  English  law. 

tThey  are  to  be  regarded  as  civU  corporations,  governed  by  the  ordinary  rales  of 
the  conmion  law. 

A  court  of  equity  has  not  power  to  remove  the  trustees  elected  pursuant  to  the 
statute. 

Nor  has  it  power  to  require  qualifications  in  the  electors  of  trustees,  other  than 
those  prescribed  by  the  statute'. 

The  ^ustecs  cannot  take  a  tmst  for  the  sole  benefit  of  members  of  the  church  as 
distinguished  fVom  other  members  of  the  society,  or  fiv  the  use  of  a  portion  of 
the  corporators,  to  the  exclusion  of  others. 

They  cannot  receive  a  trust  limited  to  the  support  of  a  particular  fUth  ix  a  par- 
ticular class  of  doctrines.    Per  Selden,  J. 

Where  in  a  conveyance  in  trust  for  religious  purposes  the  use  is  expressed  in 
general  terms,  it  cannot  be  inferred  fVom  the  religious  fhith  of  the  grantor  that 
it  was  intended  to  limit  the  use  to  the  support  of  the  particular  doctrines  hi 
which  he  believed. 

Where  the  language  creating  the  trust  is  ambiguous,  evidence  of  the  fhith  of 
the  donor,  lifce  that  of  surrounding  dicumstanoes,  may  be  received  to  aid  m 
the  construction.         \ 

In  1785  a  religions  society  was  formed  in  the  town  of  Cam- 
bridge, Washington  county,  under  the  name  of  the  Associate 
Congregation  of  Cambridge.    This  society,  upon  its  organiza-  ^ 
tiott,  connected  itself  with  and  became  subordinate  to  the  Prea- 
bytery  of  PennsylyanijL    In  July,  1786,  Jonathan  French,  by 
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deed  expressing  a  consideration,  conveyed  one  half  acre  of  land 
to  John  Blair  and  six  others,  describing  them  as  persons  "  cho- 
sen and  elected  trustees  for  the  Associate  Congregation  of  Cam- 
bridge, adhering  to  the  Associate  Presbytery  of  Pennsylvania." 
Habendum,  to  them  "and  their  successors  forever,  for  the  sole 
and  only  proper  use,  benefit  and  behoof  of  the  said  Associate 
Congregation  of  Cambridge."  This  deed  was  not  signed  by  the 
wife  of  French.  In  1802,  the  Presbytery  of  Pennsylvania  was 
divided  into  several  presbyteries,  this  congregation  being  in  the 
Presbytery  of  Cambridge,  and  a  synod  was  established  as  the 
head  of  the  church,  styled  the  Associate  Synod  of  North  Amer- 
ica. In  January,  1810,  French  and  wife,  by  the  consent  of  the 
grantees  in  the  first  deed,  executed  another  deed  of  the  same 
half  acre,  to  James  Small,  James  Eddy  and  James  Irwin, 
three  of  the  grq^tees  in  the  former  deed,  and  eleven  others,  de- 
scribing them  as  trustees  of  the  said  Associate  Congregation : 
Habendum,  to  them  "  their  heirs  and  assigns  forever,  to  the  in- 
tent, for  the  use  and  in  trust  for  the  members  who  then  were, 
or  thereafter  might  be  in  full  communion  with,  and  should 
comprise  the  associate  congregation  of  Cambridge,  in  aocesion 
to  the  principles  then  presently  maintained  by  the  Associate 
Synod  of  North  America,  and  then  under  the  inspection  of  the 
Associate  Presbytery  of  Cambridge,  belonging  to  sard  synod, 
and  for  such  persons  as  the  said  members  at  any  time  thereafter 
might  elect  and  choose  from  among  themselves  as  trustees,  and 
their  successors  in  office,  to  be  elected  and  chosen  as  aforesaid." 
Upon  this  half  acre  of  land  the  church  edifice  was  built  in  1833, 
by  subscription,  at  a  cost  of  about  $9000. 

In  1826  the  society  was  incorporated  under  the  general  act  by 
the  name  of  the  "Associate  Congregation  of  Cambridge  of  the 
county  of  Washington  and  state  of  New- York,"  "adhering  to  the 
principles  of  the  Associate  Presbytery  of  Pennsylvania  formerly, 
now  the  Associate  Synod  of  North  America."  The  society,  both 
before  and  after  its  incorporation,  acquired  other  parcels  of  land 
which  were  conveyed  in  fee  to  the  trustees  by  deeds  expressing  a 
consideration,  and  containing  no  conditions  or  limitations,  nor  any 
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specification  of  the  xuses  to  which  they  should  be  applied.  It 
also  procured  a  library ;  itd  whole  property,  real  and  personal, 
being  estimated  at  about  $18,000. 

In  1808,  this  congregation,  with  the  assent  of  the  presbytery, 
called  the  defendant  Bullions,  who  was  duly  ordained  by  the 
presbytery  as  its  minister,  and  continued  to  oflSiciate  as  such 
without  censure,  until  1838,  when  for  certain  alleged  miscon- 
duct he  was  deposed  by  the  presbytery  and  excommunicated 
with  the  lesser  sentence  of  excommunication.  He  appealed  to  the 
synod,  but  his  deposition  and  excommunication  were  confirmed. 
Notwithstanding  this  action  of  the  ecclesiastical  judicatories,  a 
large  majority  of  the  congregation,  including  a  majority  of  the 
trustees,  adhered  to  Dr.  Bullions,  and  continued  him  as  their 
pastor,  devoting  the  revenues  of  the  congregation  to  his  sup- 
port. The  trustees  also  refused  to  permit  two  clergymen  sent 
by  the  synod  to  occupy  the  church  edifice,  and  closed  its  doors 
against  them.  The  minority  of  the  congregation  who  sustained 
the  action  of  the  synod,  organized  separately,  and  elected  sepa- 
rate trustees. 

In  1839,  the  complainants,  being  a  portion  of  this  minority, 
in  behalf  of  themselves  and  those  who  concurred  with  them, 
filed  their  biH  setting  forth  the  foregoing  facts,  and  praying  that 
the  trustees  be  compelled  to  permit  clergymen  in  good  standing 
in  the  associate  church  to  preach  in  their  church  edifiee,  and  to 
appropriate  the  corporate  property  to  support  such  preaching ; 
and  that  the  defendants  be  decreed  to  account  for  the  property 
since  the  deposition  of  the  defendant  Bullions,  and  that  the 
trustees  be  removed  from  office  and  deliver  up  the  property,  &c. 
The  cause  was  brought  to  a  hearing  upon  pleadings  and  {»-oofs 
before  the  vice  chancellor  of  the  fourth  circuit,  who  made  a  de- 
cree granting  the  relief  prayed  for,  removing  the  trustees  and 
requiring  them  to  account.  The  respondents  appealed  to  the 
chancellor,  and  their  appeal  was  heard  at  a  general  term,  of  the 
supreme  court,  and  a  decree  made  reversing  the  decree  of  the  vice 
chancellor,  and  declaring  the  defendants  to  be  the  lawful  trus- 
tees, and  as  such  entitled  to  the  property ;  but  declaring  also, 
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that  the  defendant  Bullions  had  been  deposed,  and  that  the 
trusteed  could  not  rightfully  devote  the  revenues  of  the  corpo- 
ration to  his  support,  and  prohibiting  his  employment  thereafter, 
until  he  should  be  restored  to  the  office  of  the  ministry.  From 
so  much  of  this  decree  of  the  supreme  court  as  was  against  them 
the  complainants  appealed  to  this  court  The  respondents  ac- 
quiesced in  the  whole  decree. 

Samuel  /Stevens^  for  the  appellants. 

N.  SRU,  Jr.  for  the  respondents. 

Selden,  J.  The  defendants  not^  having  appealed  from  any 
portion  of  the  decide  of  the  supreme  court,  so  much  of  that  de- 
cree as  declares  that  Dn  Bullions  had  been  deposed  from  the 
ministry,  and  that  the  trustees  oould  not  rightfully  appropriate 
the  funds  of  the  corporation  to.  his  support,  while  he  continued 
so  deposed,  without  the  consent  of  all  the  members  of  the  cor- 
poration, and  as  prohibits  such  appropriation  for  the  future,  is 
to  be  regarded  as  final  and  conclusive.  This  court  can  only 
review  those  parts  of  the  decree  from  which  an  appeal  is  taken. 
{Kelsey  v.  Western^  2  Corns.  500.)  It  is  not,  however,  to  be 
inferred  from  this  portion  of  the  decree,  that  the  supreme  court 
intended  to  affirm  the  views  of  the  trust,  insisted  upon  by  the 
complainants ;  because  that  part  of  the  decree  of  the  vice  chan- 
cellor which  declares  the  nature  of  the  trust,  was  expressly  re- 
versed and  annulled  by^  the  supreme  court.  The  whole  case 
therefore,  except  so  far  as  it  is  involved  in  the  simple  prohibi- 
tion in  regard  to  the  support  of  Dr.  Bullions,  is  before  this 
court ;  and  in  determining  the  questions  which  must  necessarily 
be  here  decided  in  respect  to  the  removal  of  the  trustees,  and 
their  obligation  to  account,  it  becomes  indispensable  to  pass  to 
some  extent  upon  the  powers,  duties  and  functions  of  trustees 
of  religious  corporations,  the  tenure  by  which  they  hold  the 
corporate  property,  and  the  nature  of  the  trusts  committed  to 
their  charge. 
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Two  distinct  views  have  been  taken  of  the  nature  -of  the  cor- 
pcNrations  formed  porsnant  to  the  statute  of  this  state  providing 
for  the  incorporation  of  religious  societies.  According  to  one 
of  these  views  the  society  itself  does  not  become  incorporated, 
but  only  its  trustees.  The  individuals  composing  the  society, 
the  persons  aseodated  for  the  purpose  of  religious  worship,  f<»rm 
no  part  of  the  corporation,  and  are  not  to  be  regarded  in  any 
sense  as  corporators,  but  simply  as  members  as  well  after  as  be- 
fore incorporation,  of  a  voluntary  association,  without  unity, 
except  such  as  may  be  produced  by  the  assent  of  its  members 
to  its  own  self-imposed  rules  and  regulations.  The  trustees  in 
this  aspect,  constitute  a  body  corporate  entirely  separate  and 
distinct  &0m  the  society,  created  (oir  the  sole  purpose  of  receiv- 
ing and  holding  the  legal  title  to  the  property,  and  devoting  it 
to  tl^e  .purposes  and  and  objects  of  the  society,  which  is  sup- 
posed to  retain  its  distinctive  characteristics  as  a  mere  volun^ 
tary  association,  in  no  degree  merged  in  the  eorporaticm,  even 
in  respect  to  its  temporal  and  secular  concerns.  The  conse- 
quence of  this  view  of  the  subject  would  be,  that  the  trustees 
of  a  religious  cori^ration  are  not  to  be  regarded  as  the  man- 
aging officers  and  agents  of  the  society,  clothed  with  the  aggre- 
gate powers  of  the  corporators,  representing  their  interests  and 
entrusted  with  a  discretionary  charge  of  their  temporal  affairs, 
as  in  other  corporations,  but  their  relations  to  the  society  are 
those  simply  of  a  trustee  to  his  cestui  que  trust,  as  understood 
in  equity.  Were  this  view  established,  its  effect  would  proba- 
bly be,  to  devolve  upon  the  courts  of  equity  the  administratioa 
of  the  entire  property  of  religious  corporations  throughout  the 
state,  a  jurisdiction  bringing  with  it  as  its  inevitable  concomi- 
tant, enumerable  judicial  enquiries  into  modes  of  faith,  shades 
of  religious  opinion,  and  all  those  subtleties  which  attend  the 
diversities  of  religious  belief 

The  other  view  assumes  that  the  society  itself  is  incorpor- 
ated ;  that  the  previous  voluntary  association  is  m^ged  in  the 
corporation,  so  far  as  its  secular  affairs  merely  are  concerned ; 
that  the  trustees  are  not  the  body  corporate  itself,  but  merely 
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its  officers,  to  whom  is  committed  the  custody  of  its  property, 
and  the  management  of  its  concerns  ;  that  the  members  of  the 
association  form  the  constituent  body,  the  legal  entity  which  is 
represented  by  the  trustees,  and  that  the  latter  are  clothed 
with  the  customary  discretionary  powers  which  appertain  to  the 
managing  officers  of  all  civil  corporations  ;  modified  it  is  true 
in  some  degree,  by  the  mixed  nature  of .  the  body  which  they 
represent,  and  the  peculiar  objects  of  the  incorporation. 

The  argument  by  which  the  former  of  these  views  is  sus- 
tained, rests  mainly  upon  that  clause  in  the  third  section  of  the 
act  authorizing  these  incorporations,  which,  after  providing  for  the 
election  of  these  trustees,  declares,  not  that  the  society,  but  that 
such  trustees  and  their  successors  shall  by  virtue  of  the  act,  be 
a  body  corporate,  by  the  name  or  title  expressed  in  the  certifi- 
cate. But  while  I  do  not  deny  the  force  of  this  and  the  other 
arguments  adduced  in  support  of  this  construction  of  the  act,  I 
nevertheless  insist  that  the  arguments  against  it  are  too  strong 
to  be  resisted.  In  the  first  place,  such  a  construction  is  ad- 
verse to  the  universal  popular  sentiment  in  respect  to  the  law 
in  question.  To  prove  this  I  need  only  refer  to  the  names 
adopted  by  the  various  religious  societies  upon  becoming  incor- 
porated. The  following  list  was  taken  promiscuously  from  the 
records  of  religious  corporations  in  Monroe  county,  viz :  Church- 
ville  Presbyterian  Society.  First  Congregational  Society  of 
Mumford.  Associate  Reformed  Association  of  Beulah.  Ad- 
ams' Basin  Free  Church  Society,  Baptist  Church  and  Society 
of  Sweden.  Society  of  Christian  Brethren  in  Rochester. 
St.  Peter's  Presbyterian  Congregation^  Rochester.  Fifth 
Presbyterian  Society  and  Congregation  of  Rochester. 

Of  the  great  number  of  religious  corporations  in  the  county 
almost  all  bear  names  similar  in  character  to  these.  The  trustees 
are  sometimes,  though  rarely  named. 

The  founders  of  these  corporations  must  have  supposed,  that 
it  was  the  society  or  congregation  that  was  incorporated.  I 
hazard  nothing  in  saying,  that  this  has  been  the  general  under- 
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Standing  throughout  the  state,  ever  since  the  passage  of  the  acts 
in  question. 

But  this  view  of  the  nature  of  religious  corporations  is  not 
onlj  opposed  to  the  general  sentiment  of  the  people,  but  is  re- 
pugnant also  to  judicial  construction  so  far  as  any  luis  ever  been 
given  to  the  acts  in  question.  In  the  case  of  The  Baptist 
Church,  ^c.  v.  Witherell,  {8  Paige,  296,)  Chancellor  Walworth 
treats,  throughout,  the  society  or  congregation  as  the  corporate 
body,  the  members  of  the  society  as  corporators,  and  the  trustees 
as  the  mere  officers  of  the  corporation.  He  says :  '^  At  the  time 
the  deed  of  Norton  and  wife  was  executed  conveying  the  prop- 
erty to  this  society  by  their  associate  name,  the  statute  was  in 
existence,  by  which  the  members  of  the  society  were  authorized 
to  incorporate  themselves  whenever  they  thought  proper " 
Again  he  says :  "My  opinion  therefore  upon  the  facts  now  be- 
fore me  is,  that  the  corporation  organized  on  the  6th  of  Septem- 
ber, succeeded  to  the  temporal  rights  of  this  society ;  and  that 
the  trustees  of  thai  incorporation  are  legally  entitled  to  the 
possession  and  control  of  the  meeting  house  and  other  tempo- 
rahties  of  the  congregation."  And  again ,  "  The  fact  that  the 
corporators,  whom  the  complainants  [the  trustees]  represent^ 
own  two-thirds  of  the  pews,  cannot  alter  the  rights  of  the  parties." 
The  same  view  is  taken  in  the  subsequent  case  of  Laioyer  v. 
Cipperly,  (7  Paige,  281.)  So  in  the  case  of  Miller  v.  Oable^ 
in  the  late  court  of  errors,  (2  Denio,  492,)  Oardiner,  president 
of  the  court,  speaks  of  trustees  as  ''the  representatives"  of  the 
congregation,  and  of  the  members  of  the  latter,  as  corporators. 
It  is  clear  therefore  that  if  the  popular  understanding  of  the  act 
authorizing  religious  corporations  be  an  error,  it  is  one  in  which 
the  most  enlightened  of  our  courts  and  judges  have  participated. 

The  view  of  the  act  we  are  combating  is  contrary  to  the  gen* 
eral  scope  and  language  of  the  act  itself  It  stands  opposed  in 
the  first  place  to  its  title,  which  is  ''  An  act  to  provide  for  the 
incorporation  of  religious  societies?^  It  is  irreconcilable  with 
section  nine  of  the  act,  which  provides  "  That  whenever  any 
religious  corporation  within  this  state,  other  than  the  chartered 
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corporations,  shall  deem  it  necessary,  and  for  the  interest  of 
such  religious  corporation  to  reduce  their  number  of  trustees,  it 
shall  and  may  be  lawful  for  any  such  religious  corporation,  to 
reduce  their  number  of  trustees  at  any  annual  meeting. ^^  The 
trustees  have  no  annual  meeting ;  but  this  section  authorizes  the 
corporation  to  reduce  the  number  of  their  trustees,  at  an  annual 
meeting.  This  admits  of  but  one  construction.  Again,  this  view 
is  directly  repugnant  to  the  14th  section  of  the  act  which  pro- 
vides "  that  the  corporation  of  the  Methodist  Episcopal  Church 
in  the  city  of  New-York,  shall  be  and  hereby  are  authorized  to 
continue  to  elect  nine  trustees  of  the  said  corporation."  Here 
the  congregation  in  whom  the  right  of  election  rests  is  styled 
the  corporation  in  the  act  itself. 

It  cannot,  L  think,  be  nec^sary  to  pursue  this  subject  further, 
although  there  are  other  portions  of  the  statute  which  equally 
conflict  with  the  view,  Ithat  the  trustees  and  not  the  society  con- 
'  ^l»4it^te  the  body  corporate.  I  think  it  clear,  therefore,  that  the 
•'•^iews** which  appear  to  have  been  generally  entertained  by  both 
courts. and  people  upon  this  subject  are  corr^fct ;  that  the  socie- 
^i$S"are  themselves  incorporated ;  that  their  members  are  the 
corpoifators,  and  the  trustees  the  managing  officers  or  the  cor- 
poration. 

What  then  are  the  powers,  rights  and  obligations  of  this  chiss 
of  corporate  officers,  and  to  what  extent  has  this  court  jurisdic- 
tipn  over  them  ?  These  questions  are  to  be  answered  in  view  of 
the  statute  authorizing  the  incorporation  of  these  societies,  and 
the  rules  whict  regulate  other  corporations  of  the  same  legal 
character,  and  their  officers ;  and  not  with  reference  to  those  pe- 
culiar principles  which  are  applied  to  trusts  by  courts  of  equity. 
These  officers  are  trustees  in  the  same  sense  with  the  president 
and  directors  of  a  bank,  or  of  a  railroad  company.  They  are  the 
officers  of  the  corporation  to  whom  is  delegated  the  power  of 
managing  its  concerns  for  the  common  benefit  of  themselves  and 
all  other  corporators ;  and  over  whom  the  body  corporate  retains 
control,  through  its  power  to  supersede  them  at  every  reduring 
election. 
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Tliis  is  the  plain  inference  to  be  drawn  from  the  statute  itself. 
Section  fonr  provides,  among  other  things,  -not  only  that  the 
trustees  may  take  into  their  possession  and  custody  all  the  prop- 
erty real  and  personal  of  the  corporation,  and  may  purchase  and 
hold  additional  property,  and  demise,  lease  and  improve  the  same 
for  the  use  of  the  society,  and  repair,  alter  and  erect  church  ed- 
ifices, school  houses  and  other  buildings ;  but  also  that  they 
may  ^'  make  rules  and  orders  for  managing  the  temporal  affairs 
of  such  churcl\,  congregation  or  society,  and  dispose  of  all  moneys 
belonging  thereto,  and  regulate  and  order  the  '  renting  the 
pews,  in  their  churches  and  meeting  houses,  &c.,  and  all  other 
matters  relating  to  the  temporal  concerns  and  revenues  of  such 
church,  congregation  or  society."  These  are  broad  and  sweep- 
ing powers,  and  the  reason  for  their  amplitude  is  to  be  found  in 
the  policy  of  the  legislature,  which  aimed  to  produce  an  entire 
separation  between  the  spiritual  and  temporal  concerns  of  these 
associations,  and  to  prevent  the  latter  from  being  in  any 
brought  under  the  control  and  management  of  the  ecclej 
judicatories.  It  was  not  designed  to  interfere  in  the 
degree  with  the  proper  functions  of  these  judicatories, 
ply  to  limit  them  to  their  appropriate  sphere.  The  pi 
giving  to  every  member  of  the  congregation  the  privil 
voting,  and  the  entire  omission  of  any  requirement  in  respect  to 
the  religious  views  or  opinions  of  the  persons  to  be  elected  as 
trustees,  afford  unmistakeable  evidence  that  no  very  rigid  adhe- 
rence to  any  particular  creed  or  doctrine  was  contemplated,  so 
&r  as  concerned  the  management  of  the  temporal  affairs  of  the 
society ;  but  that  it  was  intended  to  leave  all  this  to  be  regu- 
lated and  controlled  by  the  members  of  the  corporation  through 
the  exercise  of  their  legitimate  corporate  powers. 

It  follows  from  this  view,  that  the  supreme  court  were  entirely 
right  in  holding,  in  this  case,  that  these  incorporated  societies 
are  not  to  be  regarded  as  ecclesiastical  corporations,  in  the  sense 
of  the  English  law,  which  were  composed  entirely  of  ecclesi- 
astical persons,  and  subject  to  the  ecclesiastical  judicatories ; 
but  as  belonging  to  the  class  of  civil  corporations  to  be  con- 
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trolled  and  managed  according  to  the  principles  of  the  common 
law,  as  administered  by  the  ordinary  tribunals  of  justice. 

The  question  then  arisei^,  to  what  extent  had  the  late  court  of 
chancery  jurisdiction  and  control  over  the  officers  of  civil  cor- 
porations, in  respect  to  the  performance  of  their  official  duties  ? 
This  question  was  ably  discussed  by  Chancellor  Kent,  in  At- 
iomey  General  v.  Utica  Insurance  Company^  (2  John.  Ch. 
871.)  He  there  held,  that  the  court  of  chancery  did  not  pos- 
sess any  general  supervisory  control  oyer  corporations  of  this 
character,  and  inclined  to  the  opinion  that  the  court  had  no  juris- 
diction whatever,  even  in  a  case  of  abuse  by  a  corporate  trus- 
tee^  or  other  officer  of  his  trust,  by  a  perversion  or  misapplica- 
tion of  the  funds  of  the  corporation. 

But,  if  it  be  admitted  that  a  court  of  equity  has  power,  by 
virtue  of  its  general  jurisdiction,  over  every  species  of  trust,  to 
interfere  at  the  instance  of  a  corporator,  in  cases  of  gross  vio- 
lation of  duty  by  the  managing  officers  of  a  civil  corporation, 
which  is  at  least  doubtful ;  the  question  still  remains,  haw  may 
this  jurisdiction  be  exercised  ?  Does  it  extend  to  the  removal 
of  the  officers  of  the  corporation  ?  It  is  difficult  to  conceive 
firom  what  source,  the  court,  independent  of  legislative  enact- 
ment, could  derive  such  a  power.  This  class  of  officers  receive 
their  authority  directly  from  the  sovereignty  of  the  state.  The 
statute  prescribes  their  qualifications,  the  mode  of  their  election, 
and  the  tenure  of  their  offices.  What  power  has  the  court  of 
chancery,  or  any  other  court,  to  set  aside  the  statute ;  to  im 
pose  conditions  to  the  holding  of  the  office  which  the  statute 
does  not  impose?  There  is  a  wide  difference  between  this  de- 
scription of  officers  and  mere  private  trustees,  whose  powers 
rest  solely  upon  individual  contract.  There^  if  the  conditions  of 
the  contract  be  violated,  the  office  is  rightfully  forfeited ;  and 
the  court  may  enforce  this  forfeiture  at  the  instance  of  the  party 
aggrieved.  But  the  powers  of  corporate  officers  have  a  source 
above  that  of  mere  private  contract,  over  which  the  court  of 
chancery  has  no  paramount  authority.  No  such  power  was 
ever  asserted  or  claimed  by  the  English  court  of  chancery.    On 
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ihecontrary,  when  the  quegtion  arose  in  the  case  of  the  Atfy  Gen. 
V.  The  Earl  of  Clarendon^  (17  Veseyy  491,)  the  power  was  per- 
emptorily denied  '^  This  court,"  said  the  master  of  the  rolls,  ^  I 
apprehend,  has  no  jurisdiction,  with  regard  either  to  the  election 
or  amotion  of  corporators  of  any  description."  There  is  a  class 
of  English  cases,  of  a  different  character,  which  have  been 
sometimes  referred  to  in  discussions  on  this  subject,  but  T^hich 
afford  no  support  to  the  doctrine  contended  for  here.  They  are 
cases  where  a  corporation  is  made  a  trustee,  having  no  beneficial 
interest  in  the  fund.  There,  if  the  corporation  grossly  abuses 
the  trust,  it  will  be  removed  by  the  court  of  chancery,  in  the 
same  manner  as  an  individual  trustee.  Such  was  the  case  of 
Ex  parte  Greenhouse,  (1  Madd.  92.)  This  is  merely  the  ex- 
ercise of  the  ordinary  jurisdiction  of  the  court,  and  is  widely 
different  from  the  removal  of  corporate  officers  for  a  violation  of 
their  duty  to  the  corporation. 

The  power  here  denied  has  been  admitted  by  one  or  two  of 
our  judicial  officers.  (^See  Lawyer  v.  Cipperly,  7  Paige,  281 ; 
Bowden  v.  McLeod,  1  Edw.  Ch.  R.  588 ;)  and  was  exercised 
by  the  assistant  vice  chanceDor'of  the  city  of  New- York,  in 
the  case  of  Kinskern  v.  The  Lutheran  Churches,  (  1  Sandf 
Ch.  R.  439.)  The  vice  chancellor  went  so  far  in  his  opinion  in 
that  case,  as  to  authorize  a  decree,  not  only  removing  the  trus- 
tees, but  dislranohising  a  portion  of  the  corporators,  and  pre- 
scribing who  should  be  permitted  to  vote  at  the  new  election,  to 
be  held  under  the  supervision  of  a  master  of  the  court ;  thus 
entirely  superseding  the  statutory  provisions  prescribing  the 
qualifications  of  electors.  But  the  eminent  counsel  for  the  com- 
plainant, in  preparing  the  decree,  seems  to  have  omitted  en- 
tirely to  avail  himself  of  the  privilege  of  disfranchisement  thus 
conceded  to  him ;  an  omission  which  is  somewhat  significant  of 
his  own  opinion  upon  the  point.  This  case  is,  in  my  judgment, 
in  conflict  with  principle^  and  wholly  unsustained  by  authority, 
in  so  fiir,  at  least,  as  it  asserts  the  original  power  of  the  court 
of  chancery  to  remove  the  trustees  of  a  corporation  regularly 
elected,  in  pursuance  of  the  provisions  of  the  statute,  and  to 
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substitute  upon  a  new  election  qualifications  for  electors  defined 
by  itself,  Jnstead  of  those  prescribed  by  the  statute. 

But  in  addition  to  the  absence  of  all  authority  in  fayor  of 
such  a  power  at  common  law,  the  express  provision  of  our  stat- 
ute, conferring  the  power  upon  the  court  of  chancery  in  regard 
to  corporations  in  general,  and  excepting  religious,  and  one  or 
two  other  classes  of  corporations,  affords  affirmative  evidence, 
that  independent  of  the  statute,  the  power  did  not  exist.  (2  R.  Si 
462,  §  33,  and  466,  §  57.)  The  supreme  court,  therefore^  were 
clearly  right  in  denying  the  existence  of  this  power. 

This  brings  us  to  the  consideration  of  the  alleged  trust  in 
the  present  case.  In  the  view  I  take  of  the  case,  it  is  unneces- 
sary to  inquire  as  to  the  effect  of  the  deed  of  July,  1786,  or 
whether  a  court  of  equity  would  sustain  the  right  of  the  con- 
gregation to  an  equitable  fee  under  that  deed,  agreeably  to  the 
obvious  intent  of  the  parties,  or  compel  a  further  assurance  to 
effectuate  that  intent ;  but  I  shall  consider  the  case  as  though 
all  the  rights,  either  legal  or  equitable,  of  the  congregation  or 
its  trustees,  derived  under  the  first  deed,  were  fully  merged  in 
the  second.  Under  this  deed  the  persons  named  became  seised 
of  an  estate  in  fee,  whieh  they  held  subject  to  the  trust  ex- 
pressed in  the  deed,  until  the  congregation  became  incorporated 
in  1826.  What  then  was  the  effect  of  that  incorporation  upon 
the  title  to  this  property,  and  upon  the  trusts  under  which  it 
was  held  ?  We  are  saved  the  necessity  of  inquiring  whether 
the  title  actually  passed  to  the  corporation ;  because,  the  coun- 
sel on  both  sides  concede  that  such  was  the  effect  of  incorporat- 
ing the  congregation. 

A  question  arises  as  to  the  constcaction  of  the  clause  in  the 
deed  limiting  the  trust.  If  by  members  "  in  full  communion," 
&c.,  is  intended  members  of  the  church,  or  the  body  of  covenanted 
professors  of  a  certain  faith,  as  distinct  from  other  members  of 
the  association,  which  I  suppose  to  be  its  true  interpretation, 
then  prior  to  the  incorporation  the  title  to  the  property  was  held 
not  for  the  benefit  of  the  congregation  at  large,  but  for  the  ex- 
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elosiye  use  and  benefit  of  the  members  of  the  church  of  a  par- 
ticular connection. 

What  efiect  then  had  the  transfer  of  the  title  to  the  corpora- 
tion upon  this  trust  ?  This  involves  the  inquiry,  whether  trus- 
tees of  a  religious  corporation  can  take  a  trust  for  the  exclusive 
benefit  of  a  portion  of  the  body,  whose  interests  they  represent, 
and  whose  officers  they  are.  In  the  case  of  Williams  v.  Wilr 
liams,  decided  by  this  court  in  January  last,  it  was  held  that 
the  trustees  of  such  a  corporation  might  take  a  bequest  in  trust 
for  the  support  of  a  minister,  that  being  one  of  the  general  ob- 
jects for  which  the  corporation  existed.  Denio,  J.,  in  that  case 
says :  "  The  object  of  this  bequest  is,  the  support  of  a  minister, 
which  is  one  of  the  most  prominent  of  the  objects  for  which  these 
corporations  are  created.  It  is  not  essential  to  the  validity  of  a 
bequest  to  a  religious  corporation,  that  it  should  be  given  gene- 
rally, for  all  the  purposes  for  which  it  may  be  legally  used,  or 
for  any  to  which  the  trustees  may  see  fit  to  devote  it.  This  is 
apparent  from  the  language  of  the  provision  as  well  as  from  the 
reason  of  the  case.  These  corporations  are  authorized  to  take 
property,  for  the  use  of  the  society,  '  or  other  pious  uses,'  which 
plainly  shows  that  a  beneftictor  may  apply  his  bounty  to  the 
whole,  or  any  one  or  more  of  the  various  purposes  for  which  the 
corporation  are  authorized  to  hold  property."  {MS.  Opinion.) 
The  learned  judge  in  this  passage  nowhere  intimates,  that  the 
trustees  of  an  entire  corporation  can  take  and  hold  property  for 
the  sole  benefit  of  a  portion  of  the  members  of  that  corporation^ 
and  exclude  the  other  members  from  all  participation  in  its  use. 
His  language,  in  my  view,  tends  strongly  to  repel  any  such  con- 
clusion. He  says  they  are  authorized  to  take  property  for  the 
use  of  the  society :  and  that  tliey  may  take  it  for  any  of  the  ob- 
jects for  which  the  corporation,  that  is,  of  course,  the  corpora- 
tion as  an  entirety,  was  created.  It  would  be  difficult,  I  think, 
to  maintain,  that  it  would  be  compatible  with  the  office  and  du- 
ties of  trustees  of  a  religious  corporation,  that  they  should  take 
and  hold  and  administer  the  revenues  of  property,  from  the  ben- 
efits of  which  a  portion  of  the  corporators  must  be  excluded.    It 
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would  prove  an  entering  wedge  of  division,  the  force  of  wliich 
even  Christian  charity  and  forbearance  would  scarcely  bb  able 
to  resist.  But  the  unanswerable  objection  to  such  a  trust  is, 
that  it  is  not  authorized  by  the  statute,  and  is  inconsistent  with 
its  general  scope  and  object,  as  well  as  with  its  terms. 

It  follows  from  this,  that  when  the  title  to  the  property  in 
question  passed,  as  it  is  conceded  it  did,  to  the  trustees  of  the 
corporation,  by  the  voluntary  act  of  all  the  parties  interfested 
either  as  trustees  or  beneficiaries,  the  trust,  if  its  character  was 
such  as  we  have  supposed,  was  merged ;  or  was  at  least  trans- 
muted into  a  trust,  for  the  benefit  of  the  entire  corporation.  Ko 
question  arises  here  in  regard  to  the  effect  of  this  change,  as 
between  the  trustees  and  the  original  grantor  or  his  heirs.  The 
exclusive  trust  in  favor  of  members  of  the  church  of  a  particular 
faith,  if  such  a  trust  existed,  being  thus  at  an  end,  the  title 
stands  as  though  it  had  been  conveyed  to  the  trustees  for  the 
use  and  benefit  of  the  corporation  generally. 

But  it  is  said  that  the  nature  of  the  trust  may  be  ascertained, 
not  only  from  the  language  of  the  deeds  by  which  the  property  is 
conveyed,  but  may  be  inferred  from  the  tenets^faith  and  practice 
of  the  creators  of  the  fund  ;  and  hence  that  it  is  to  be  inferred  in 
this  case,  that  a  trust  was  intended  in  favor  of  those  only  who 
adhered  to  the  principles  and  practices  of  the  Associate  Synod  of 
North  America.  This  doctrine,  if  it  means  any  thing  more  than, 
that  where  the  language  of  the  deed  is  ambiguous  it  may  be 
explained  by  proof  of  the  surrounding  circumstances,  I  deny. 
It  is  at  variance  with  well  established  principles,  and  rests,  as  I 
conceive,  upon  no  sound  and  reliable  common  law  authority.  In 
the  first  place,  conditions  ai\d  limitations  are  not  to  be  raised  by 
inference  or  argument.  {See  4  Kenfs  Com.  182.)  The  law 
&Tor8  the  free  and  untrammeled  alienation  of  property,  simpli- 
city in  its  title,  and  freedom  in  its  use ;  especially  in  this  coun- 
try :  and  every  presumption  is  against  the  existence  of  limita- 
tions, restrictions  or  qualifications. 

But  the  English  cases  upon  which  this  doctrine  of  implied 
restriction  is  supposed  to  rest,  do  not  support  it.    The  leading 
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cases,  and  those  usnally  relied  upon  to  sostain  it  are,  Attorney 
General  v.  Pearson^  (3  Meriv.  353,)  and  those  relating  to  the 
Lady  Hewley  charities,  viz.  Attorney  General  v.  Shaw^  (7  Sim. 
809 ;)  and  same  case  in  the  honse  of  lords,  (9  Clark  ^  Fin. 
855.)  The  doctrine  of  these  cases  has  been  so  perverted  and 
misapplied  that  I  find  it  necessary  to  give  to  them  a  somewhat 
extended  examination.  They  seem  to  me  not  to  have  be^n  fully 
analysed  when  referred  to  in  the  cases  which  have  been  made  te 
rest  upon  their  authority. 

In  Attorney  General  v.  Pearson,  a  meeting  house  and  Iot| 
belonging  to  a  congregation  of  Protestant  dissenters  in  Wolver- 
hampton, was  held  by  trustees ;  the  trust  being  expressed  in  the 
deed  to  be  "  for  the  worship  and  service  of  God."  The  deed  also 
contained  this  clause,  viz :  "  That  if  at  any  time  thereafter 
meetings  for  the  worship  and  service  of  God,  should  be  prohilh 
tied  by  /an?,,  and  thereby  the  meetmg  house  should  become  use- 
less, it  should  be  lawful  for  the  trustees  for  the  time  being  to 
sell  and  dispose  of  the  same,"  &c.  The  deed  bore  date  in  1701. 
The  contest  was  between  a  majority  of  the  trustees  who  were 
Unitarians,  and  a  minority  of  one  who  was  a  Trinitarian,  for  thft 
possession  of  the  trust  property  and  the  administration  of  the 
trust.  The  main  question  involved  in  the  ease  waS)  whether  th« 
property  thus  held  could  be  devoted,  consistently  with  tne  trusty 
to  the  support  of  a  Unitarian  minister  and  the  worship  of  a  Uni* 
tarian  congregation.  It  was  alleged  in  both  bill  and  answer^ 
that  the  trust  was  created  for  the  benefit  of  a  congregatiion  of 
dissenters ;  so  that  no  question  arose  on  that  subject.  The 
chancellor  held«  that  the  trust  could  only -be  administered  for 
the  benefit  of  a  congregation,  and  the  support  of  a  minister  pro^ 
fessing  Trinitarian  doctrines.  The  reason  is  important,  and  th^ 
key  to  the  whole  case.  It  was,  that  worship  by  Unitarians 
and  the  preaching  of  Unitarian  doctrines  at  the  time  the  trust 
was  created  were  prohibited  by  law ;  were  indeed  a  crime,  both 
by  the  common  law  and  under  the  statute  of  9  and  10  Will.  8, 
ch.  §2 ;  and  it  was  not  to  be  presum^  that  any  person  intended 
to  establish  a  trust  and  a  worship  which  was  illegal  and  ( 
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That  thb  was  the  trne  reason  upon  which  the  decision  was 
based,  may  be  proved  beyond  doubt  or  cavil  from  the  case 
itself.  First,  from  the  arguments  of  counsel,  who  rested  the 
case  almost  entirely  upon  this  ground.  Sir  Samuel  Romilly,  in 
arguing  for  the  complainants,  said, ''  In  1701  land  was  settled  and 
a  meeting  house  built /or  the  service  and  worship  of  Chd,  and 
there  can  be  no  question  in  a  court  of  justice  that  by  that  Ibx- 
pression  is  meant  the  worship  and  service  of  God  according  to 
the  Trinitarian  doctrine,  because  the  opposite  doctrine  with 
respect  to  the  nature  and  character  of  the  Supreme  Being  had 
at  that  time  no  legal  existence,  being  expressly  excepted  out  of 
the  toleration  act.''  The  whole  argument  upon  that  side  was  of 
the  same  tenor. 

Again,  this  ground  for  the  decision  is  plainly  to  be  collected 
from  the  language  of  the  chancellor  himself;  especially  from  that 
part  of  his  opinion  in  which  he  asserts,  that  if  the  nature  of  the 
trust  were  to  be  determined  upon  the  language  of  the  deed 
alone,  independent  of  the  averments  and  admissions  in  the  bill 
and  answer,  it  would  be  the  duty  of  the  court  to  execute  it  in 
favor  of  the  established  church.  After  adverting  to  the  aJlega- 
tions  in  the  pleadings  as  sufficient  to  show  that  the  trust  was 
created  for  the  benefit  of  a  congregation  of  dissenters,  he  pro- 
ceeds as  follows :  "  I  observe  upon  this,  particularly,  because  I 
take  it  that  if  land  or  money  were  given  for  the  purpose  of 
building  a  church  or  a  house,  or  otherwise  for  the  maintaining 
^md  propagating  the  worship  of  Gody  and  if  there  was  nothing 
more  precise  in  the  case,  this  court  would  execute  such  a  trust 
by  making  it  a  provision  for  maintaining  and  propagating  the 
established  religion  of  the  country."  No  doubt  the  court  would 
do  this;  and  why?  Simply  because  the  legal  presumption 
would  be  that  the  donor  intended  a  trust  and  a  worship  which 
would  be  consonant  to  law.  By  parity  of  reasoning,  when  the 
trust  was  admitted  to  be  for  the  benefit  of  dissenters,  but  was 
otherwise  general,  the  court  would  limit  it  to  dissenters  who 
were  within,  in  preference  to  those  who  were  excepted  from  the 
toleration  act* 
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Now  this  is  all  that  is  really  decided  in  this  noted  case.  It 
is  true  there  is  a  great  deal  more  said  about  religions  and  char- 
itable trusts  in  general ;  but  much  of  what  is  so  said,  and  espe- 
cially that  part  in  relation  to  determining  the  nature  of  the 
tnist,  from  the  tenets  and  practices  of  its  founders,  is  obiter; 
and  is  not  law  at  this  day,  even  in  England,  as  I  shall  presently 
show.  Why  then  should  this  case  be  so  frequently  cited  atid 
80  much  relied  upon  in  this  country  ?  That  it  is  so  proves,  that 
our  cotirts  have  not  always  reflected  upon  the  difference  in  this 
respect,  between  a  country  where  all  religions,  at  least  all  forms 
of  the  Christian  religion,  are  tolerated  and  placed  upon  an 
equal  footing,  and  one  where  a  particular  form  of  worship  is 
established  by  law.  The  case  under  review,  considering  the 
nature  of  the  point  decided  in  it,  is  wholly  without  weight  in 
this  country ;  because  we  have  no  religious  system  to  which  it 
can  apply. 

We  come  now  to  the  still  more  celebrated  case  of  Attorney 
General  v.  SIuiw,  involving  the  construction  of  the  Lady  Hew- 
ley  charities.  (7  Simons^  290,  in  note.)  Lady  Hewley,  by 
deed  executed  in  1704,  had  conveyed  various  estates  in  York- 
shire to  trustees  upon  certain  trusts,  which  so  far  as  they  are 
required  to  be  noticed  here,  were  as  follows,  viz :  Out  of  the 
rents,  issues  and  profits  ^'  to  pay  and  dispose  of  such  sums  of 
money,  yearly  or  otherwise,  to  such  and  so  many  poor  and  godly 
preachers  for  the  time  being  of  Christ's  holy  gospel,  and  to  such ' 
poor  and  godly  widows  for  the  time  being  of  poor  and  godly 
preachers  of  Christ's  holy  gospel,  at  such  time  and  times  and 
for  so  long  time  and  times,  and  according  to  such  distributions 
as  the  said  trustees  and  managers  for  the  time  being  or  any 
four  or  more  of  them  shall  think  fit."  Li  this  case  as  well  as 
in  that  of  Attorney  General  y>  Pearson,  a  majority  of  the  trus- 
tees had  become  Unitarians,  and  the  bill  was  filed  in  behalf  of 
the  minority,  to  have  the  trusts  declared  in  their  favor,  and 
to  obtain  a  removal  of  the  trustees  who  were  Unitarians,  and  an 
injunction  to  restrain  them  from  proceeding  to  the  election  of 
tiew  trustees*    It  was  admitted  on  both  sides  in  this  case,  as 
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it  was  in  that  of  Attorney  General  v.  Pearson,  that  the  tmat 
was  not  intended  for  the  benefit  of  ministers  of  the  establiabed 
ehnrch.  The  questions  therefore,  were  nearly  indentical  with 
those  which  arose  in  that  case. 

The  case  of  Attorney  Gfeneral  v.  Pearsony  however,  arose 
ii|)on  a  motion  for  an  injunction,  founded  upon  the  pleadings 
alone.  All  that  was  there  said  therefore  about  a  resort  to  ex- 
trinsic parol  proof  to  ascertain  the  nature  of  a  trust  created  by 
deed  for  religious  purposes,  was  foreign  to  the  case.  But  the 
case  of  Attorney  General  v.  Shaw  was  heard  upon  pleadings 
and  proofo.  The  complainants,  adopting  the  dictum  of  the  chan- 
cellor in  Attorney  General  y,  Pearson,  had  introduced  a  mass 
of  eyidence  to  show  the  particular  religious  tenets,  fiuth  and 
belief  of  Lady  Hewley,  consisting  among  other  things,  ot  ex- 
tracts from  her  will ;  also  from  the  will  of  Sir  John  Hewley, 
her  husband,  and  from  that  of  Dr.  Colton,  one  of  the  trustees 
appointed  by  her.  They  also  examined  witnesses  as  to  the 
meaning  of  the  terms  ^^  godly  preachers,"  ^  godly  persons,'' 
^  Presbyterians,"  &c^  at  the  time  of  the  foundation  of  the  chari* 
ties.  All  this  testimony  was  read  upon  the  hearing  before 
both  the  idee  chancellor  and  the  chancellor,  and  as  appears  from 
their  opinions,  was  taken  into  consideration.  The  rice  chancel- 
lor put  his  decree  exclusively  upon  the  ground  that  it  was  shown 
that  Lady  Hewley  was  a  Presbyterian,  and  that  the  Presby- 
terians of  her  day  believed  in  the  divinity  of  Christ,  and  in  the 
doctrine  of  original  sin ;  and  hence  he  held  that  persons  who 
denied  those  doctrines  could  not  be  entitled  to  the  benefits  of 
the  trust  The  chancellor,  Lord  Lyndhurst,  however,  although 
he  adopted  the  views  of  the  vice  chancellor  in  this  respect,  also 
placed  his  decision  upon  the  ground  that  Unitarian  doctrines 
being  prohibited  by  law,  it  was  not  to  be  presumed  that  Lady 
Hewley  intended  to  create  a  tnist  in  violation  of  law.  After 
stating  the  statute,  the  effect  of  which  was  to  prohibit  tho 
preaching  of  Unitarian  doctrines,  he  says :  '^  I  cannot  thereforsy 
bring  myself  to  the  conclusion  that  Lady  Hewley  int^ided  to 
promote  and  encourage  the  preaching  of  doctrines  oaatacuf-  to 
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law;  that  she  intended  purely  to  violate  the  law,  it  would  be 
contrary  to  every  rule  of  fair  construction  and  legal  presump* 
tkm  to  decide.''  Again  he  says :  "  On  these  ttoo  grounds  then, 
eaeh  of  which  appears  to  me  to  be  conclusive ;  first  of  all,  that 
I  osimot  presume  that  this  pious  lady  intended  that  her  estates 
should  be  employed  to  ^oourage  and  promote  the  preaching  of 
doctrines  directly  at  variance  with  what  she  must  have  consid^ 
cored  as  essential  to  Christianity;  and  that  she  could  not  intaid 
I0  vUdate  ibe  law :  on  those  two  grounds  I  feel  myself,  as  a 
ecmelu8ioa.of  fact,  compelled  to  come  to  this  determination ;  that 
she  did  not  intend,  under  the  description  oi  godly  prea^hera^  to 
indnde  those  pensons  who  impugned  the  doctrine  of  the  trinity.'^ 
There  was  an  appeal  from  the  chancellor's  decree  to  the  house 
ef  lords,  and  my  object  is  to  show  that  in  this  court,  where  the 
whole  judicial  force  of  England  was  assembled,  the  doctrine  of 
the  vice  chancellor  sad  the  chancellor,  that  tho  objects  of  the 
trust  might  be  inferred  from  the  tenets^  &ith  and  belief  of  Xiady 
Hewley,  was  entirely  di908J?ded,  and  that  the  decree  wa^  affirmed 
solely  npcm  the  second  ground  assumed  by  the  chancellor,  vi«: 
That  a  trusit  for  the  benefit  of  Unitarians  would  be  contrary  to 
laWf  and  therefore,  was  not  to  be  presumed.  Thia  may  be  con- 
clusively shown  from  the  report  of  the  case  in  9  Clark  aiid 
FkmeUi/y  355.  Upon  the  conclusion  of  the  very  elaborate  and 
able  ailment  of  the  cause  in  the  bouse  of  lord%  that  body  sub- 
mitted to  the  judges  a  series  of  questions,  upon  which,  their 
^inionE  were  required ;  only  two  ^  of  which  it  is  necessary  to 
notice*  The  first  was  as  follows :  '^  Whether  the  extrinsic  evu 
denoe  adduced  in  this  cause,  or  what  part  of  it  is  admissible 
far  the  purposa  of  determining  who  are  entitled)  under  the 
terms  ^  godly  preachers  ofi  Gbriat's  holy  gospel,"  ^' godly  per- 
atms,"  and  the  othw  daacriptions  oentained  in  the  deeds  of  17061 
and  1707,  to  the  benefit  of  Lady  Howley's.  bounty."  The 
foorth  was  this :  ^  Whether,  upon  the  true  construction  of  the 
deed  of  1704,  ministers  or  preacbers  of  what  is  commonly  called 
Unitarian  belief  andi  doctrine,  and  their  widows  and  members 
ifr  their  ooagxc^ticma,  and  persons  of  what  ^re  commonly  called 
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Unitarian  belief  and  doctrine,  are  excluded  from  being  objects 
of  the  charities  of  that  deed." 

Seven  of  the  twelve  judges,  together  with  iixe  Chancellor, 
Lord  Gottenham,  delivered  opinions  upon  these  questions.  Of 
these  seven,  only  two,  viz.  Justices  Coleridge  and  Williams,  were 
of  opinion  that  the  extrinsic  evidence  was  properly  admitted. 
Justices  Maule^and  Erskine  were  clearly  of  opinion  that  no 
portion  of  it  was  admissible.  Baron  Parke  doubted  whether 
any  of  it  was  admissible ;  and  Baron  Ghimey  and  Chief  Justice 
Tindal,  together  with  Lord  Chancellor  Cottenham,  were  of  opin- 
ion that  none  of  it  was  admissible,  except  such  as  came  within 
the  ordinary  rule,  that  parol  evidence  may  be  given  of  the  ^'sur- 
rounding circumstances"  under  which  a  deed  is  executed,  when 
its  language  is  not  explicit.  The  chancellor,  after  adverting  to 
this  as  the  true  rule,  says :  I  have  thought  it  right  to  make 
these  observations  upon  this  matter  of  evidence ;  as  otherwise, 
the  affirmance  of  the  decree  might  seem  to  sanction  the  receiv- 
ing all  the  evidence  received  below,  which  might  tend  to  intro- 
duce much  doubt  and  confusion  in  other  cases.  The  second  of 
the  above  questions,  being  the  fourth  put  to  the  judges,  was 
answered  by  the  judges  in  the  affirmative ;  all,  except  two  or 
three,  putting  their  opinions  distinctly  upon  the  ground,  that  a 
trust  for  the  benefit  of  Unitarians  being  contrary  to  law,  the 
presumption  was  against  an  intention  to  create  such  a  trust. 

So  far,  therefore,  as  the  house  of  lords  in  England,  with  the 
aid  of  all  the  judges  of  the  highest  courts,  can  do  it,  the  doc- 
trine, that  the  nature  of  a  trust  for  religious  purposes,  created 
by  deed,  may  be  inferred  from  parol  evidence  as  to  the  religious 
faith  and  tenets  of  the  founder,  in  the  broad  sense  in  which  it 
seems  to  have  been  generally  understood,  is  overthrown ;  or,  at 
least,  the  doctrine  finds  no  support  in  this  case  concerning  the 
charities  of  Lady  Hewley. 

But,  were  it  otherwise,  and  were  we  to  infer  in  this  case, 
either  from  the  evidence  on  this  subject,  or  from  what  appears 
upon  the  face  of  the  deed,  or  any  other  source,  that  a  trust  was 
intended  in  favor  of  persons  of  a  particular  religious  faith ;  thai 
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I  hold  it  to  be  clear,  that  a  religious  corporation  in  this  state 
can  be  the  recipient  of  no  such  trust,  for  the  reason,  that  its 
execution  would  be  entirely  inconsistent  with  the  provisions  of 
the  act  authorizing  such  incorporations.  This  can  be  readily 
shown.  The  trustees  are  authorized  by  section  4,  to  purcha'se 
and  hold  real  and  personal  estate,  for  the  use  of  the  church, 
congregation  or  society.  If  they  may  take  a  trust  limited,  aa 
supposed,  it  may  become  their  duty  to  administer  the  trust  for 
the  exclusive  benefit  of  a  portion  only  of  the  congregation  or 
society.  This  is  not  authorized  by  the  act.  It  is  repugnant, 
not  to  the  section  to  which  I  have  referred  alon^,  but  to  various 
other  provisions.  Section  7  prescribes  the  qualifications  of  elec- 
tors, and  it  is  not  in  the  power  of  the  congregation,  nor  of  any 
portion  of  ihe  society,  or  even  of  the  courts,  to  change  these 
qualifications,  or  prescribe  any  other.  The  nwijority  of  the  con- 
gregation may  be  composed  of  persons  of  any  religious  faith,  or 
of  no  particular  faith,  and  still,  their  right  to  vote,  and  to  con- 
trol the  election,  is  not  affected.  This  is  inconsistent  with  the 
idea,  that  the  trustees  can  be  expected  to  execute  any  trust,  ex- 
cept such  as  is  acceptable  to  the  majority  of  the  congregation. 

But  such  a  trust  would  be  still  more  repugnant  to  the  pro- 
visions of  section  8.  By  that  section  the  salary  of  the  minister 
is  put  absolutely,  and  at  all  times,  under  the  control  of  a  major- 
Uy  of  the  congregation.  The  trustees  have  no  control  over  the 
subject,  but  are  imperatively  required  to  ratify  and  pay  the 
salary  fixed  by  the  majority.  Whatever  may  be  thought  of  the 
other  provisions  of  the  act,  this  section  must  forever  give  to  the 
majority  of  the  congregation  the  control  over  the  employment 
of  the  minister.  It  would  be  in  vain  for  any  donor  of  property 
or  funds  to  the  congregation,  to  prescribe  the  religious  fieiith  of 
the  minister  to  whose  support  the  avails  should  be  devoted ;  for, 
until  the  salary  should  be  fixed  by  a  majority  of  the  congregsr 
tion,  not  one  dollar  of  the  revenues  of  the  society  could  be  ap- 
propriated by  the  trustees  to  its  payiilent. 

The  whole  act  shows,  that  it  was  the  intention  of  the  legislsr 
tore  to  place  the  control  of  the  temporal  afiaira  of  these  societiei 
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in  the  hands  of  the  majority  of  the  corporators,  independent  of 
priest  or  bishop,  presbytery,  synod,  or  other  ecclesiastical  judi- 
catory. This  is  the  inevitable  eflFect  of  the  provision  giving  to 
the  majority,  "without  regard  to  their  religious  sentiments,  the 
right  to  elect  trustees,  and  to  fix  the  salary  of  the  minister 
The  courts  clearly  cannot  disfranchise  any  corporator  who  pos- 
sesses the  qualifications  prescribed  by  the  statute. 

Suppose  then,  the  majority  in  a  particular  congregation 
choose  to  change  entirely  their  form  of  worship  ;  how  are  thej 
to  be  controlled  ?  Should  the  court  assume  in  the  exercise  of 
its  jurisdiction  over  trusts  to  direct  the  trustees  to  employ  a  min- 
ister of  a  particalar  faith,  the  whole  object  of  the  direction 
might  be  defeated,  by  the  employment  of  a  minister  wholly  un- 
acceptable to  those  who  procured  the  interference  of  the  court ; 
and  even  if  the  court  went  so  far  as  to  direct  whom  they  should 
employ,  still  the  majority  would  have  the  right  to  fix  the  salary, 
and  the  court  would  clearly  have  no  power  to  control  suph  ma- 
jority in  the  exercise  of  this  discretion,  which  the  statute  con- 
fides wholly  to  them.  The  act  has  in  truth  accomplished  what 
the  public  sentiment  in  this  country  would  seem  to  demandt 
that  is,  the  entire  separation  of  the  functions  of  the  ecclesiasti- 
cal and  temporal  judicatories,  and  has  limited  the  former  to  their 
proper  sphere  of  control  over  the  spiritual  concerns  of  the  peo- 
ple. If  this  statute  is  properly  construed,  we  shall  have  fewer 
examples  of  temporal  courts  engaged  in  the  inappropriate  duty 
of  deciding  upon  confessions  of  faith,  and  shades  of  religious  be- 
lief and  points  of  doctrine  too  subtle  for  any  but  ecclesiastical 
comprehension. 

The  courts  have  not  hitherto  fully  considered  the  broad  dis- 
tinction that  exists  between  a  voluntary  association  which 
may  adopt  such  rules  and  regulations  and  such  mutual  obliga- 
tions not  inconsistent  with  law,  as  it  may  see  fit,  and  a  corporsr 
tion  whose  powers  and  functions  are  prescribed  by  statute.  K 
a  society  wishes  to  devote  its  property  to  an  unchangeable  form 
of  worship  and  to  tie  down  its  members  to  a  Procrustean  bed  of 
«reedi  and  ocnfossions  of  faith,  it  most  remain  a  voluntary  as* 
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socistion,  and  not  commit  the  management  of  its  aflfairs  to  a 
corporation. 

I  by  no  means  deny  that  a  grantor  of  property  to  the  trustees 
of  a  religions  corporation  may  annex  such  conditions  to  the 
grant  as  he  may  choose,  not  inconsistent  with  law ;  and  that 
the  tmstees  may  take  the  property  subject  to  the  conditions. 
For  instance,  property  may  be  conveyed  to  them  to  be  held  sp 
hng  as  the  society  continues  in  a  certain  ecclesiastical  connec- 
tion ;  or  so  long  as  it  supports  a  minister  of  a  certain  faith  :  and 
this  condition  if  explicit  and  clear  and  free  from  all  doubt  or 
obscnrity  would  be  good.    An  uncertain  condition  would  be  void. 

The  title  of  the  trustees  under  such  a  deed  would  be  good  sp 
long  as  a  majority  of  the  corporators  chose  to  abide  by  the  con- 
dition ;  and  when  that  was  departed  from,  their  title  would  be 
forfeited.  This  is  widely  diflFerent  from  a  trust,  which  is  to  be 
enforced  in  opposition  to  the  will  of  the  majority. 

It  follows  from  these  principles,  that  neither  presbytery  or 
synod  had  any  control  over  the  Associate  Congregation  of  Cam- 
bridge in  respect  to  the  minister  whom  they  should'  employ. 
That  depended  upon  the  trustees  and  a  majority  of  the  cgngiro- 
gation.  His  deposition  or  excommunication  had  nothing  what- 
ever to  do  with  the  right  of  the  congregation  to  employ  him,  ao 
far  as  the  administration  of  its  temporalities  was  concerned; 
although  it  might  subject  them  or  some  portion  of  them  to  spir- 
itual censure  or  ecclesiastical  penalties. 

While,  therefore,  it  is  settled  so  (at  as  these  parties  are  con- 
cerned, by  the  acquiescence  of  the  defendants  in  the  decree  of 
the  supreme  court,  that  the  trustees  had  and  still  have  no  right 
to  employ  Dr.  Bullions,  there  is  no  reason  for  following  up  tbftt 
error  by  requiring  them  to  account. 

It  may  be  well  briefly  to  recapitulate  fa^e  the  principal 
points  which  I  have  attempted  to  maintain.    They  aare-— 

1.  That  this  court  cannot  review  those  portions  of  the  decree 
of  the  supreme  court  not  appealed  from.  2.  That  a  religions 
corporation  under  our  statute,  consists  not  of  the  trustees  alone^ 
bat  of  ihe  members  of  the  society.    That  the  soeiety  itself  .is 
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incorporated,  and  not  merely  the  trustees,  and  its  members  are 
the  corporators.     3.  That  the  relation  of  the  trustees  to  the 
society  is  not  that  of  a  private  trustee  to  the  cestui  que  trust; 
but  they  are  the  managing  oflScers  of  the  corporation,  and  trus- 
tees in  the  same  sense  in  which  the  president  and  directors  of  a 
bank  or  of  a  raihroad  comp8|,ny  are  trustees,  and  are  invested 
in  regard  to  the  temporal  affairs  of  the  society,  with  the  powers 
specifically  conferred  by  the  statute,  and  with  the  ordinary  dis- 
cretionary powers  of  similar  corporate  officers.    4.  That  an  in- 
corporated religious  society,  under  our  law,  does  not  belong  to 
the  class  of  ecclesiastical  corporations  in  the  sense  of  the  Eng- 
lish law ;  which  were  composed  entirely  of  ecclesiastical  per- 
sons, and  subject  to  the  ecclesiastical  judicatories  ;  but  are  to 
be  regarded  as  civil  corporations,  governed  by  the  ordinary 
rules  of  the  common  law.    5.  That  if  it  be  granted  that  courts 
of  equity,  by  virtue  of  their  general  jurisdiction  over  trusts, 
may  exercise  some  degree  of  control  over  the  trustees  of  a  re- 
ligious corporation  in  cases  of  gross  abuse  of  their  trust ;  jetj 
they  have  no  power  to  remove  those  officers,  who  derive  their 
offices  directly  from  the  enactments  of  the  legislature ;  nor  have 
they  power  to  prescribe  qualifications  for  electors  of  such  trus- 
tees, other  than  those  prescribed  by  the  statute.    6.  That  the 
trustees  of  a  religious  corporation  under  our  statute,  cannot  take 
a  trust  for  the  sole  benefit  of  members  of  the  church  as  dis- 
tinguished from  other  members  of  the  congregation,  nor  for  the 
benefit  of  any  portion  of  the  corporators  to  the  exclusion  of 
others,  no  trust  being  authorized  by  the  statute  except  for  the 
use  and  benefit  of  the  whole  society.    7.  That  where  in  a  deed 
executed  to  trustees  for  religious  purposes,  the  use  is  expressed 
in  general  and  not  in  specific  terms,  it  cannot  be  inferred  from 
the  religious  tenets  and  faith  of  the  grantor,  that  it  was  intend- 
ed to  limit  the  use  to  the  support  of  the  particular  doctrines 
which  he  professed  or  the  religious  class  to  which  he  belonged : 
although  if  the  language  creating  the  trust  be  ambiguous,  evi- 
dence of  the  surrounding  circumstances,  and  among  them  per- 
haps of  the  faith  of  the  donor,  may  be  received,  as  in  other 
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cases,  to  aid  in  its  construction.  8.  That  the  trustees  of  a  re- 
ligions corporation  in  this  state  cannot  receive  a  trust  limited 
to  the  support  of  a  particular  faith,  or  a  particular  class  of 
doctrines,  for  the  reason  that  it  is  inconsistent  with  those  pro- 
visions of  the  statute  which  give  to  the  majority  of  the  corporators, 
without  regard  to  their  religious  tenets,  the  entire  control  over 
the  revenues  of  the  corporation. 
The  decree  of  the  supreme  court  should  be  affirmed. 

W.  F.  Allen,  J.  Upon  the  incorporation  of  the  religious 
society  in  1826,  under  the  name  of  the  ^^  Associate  Congrega- 
tion of  Cambridge,  of  the  county  of  Washington  and  state  of 
New-York,  adhering  to  the  principles  of  the  Associate  Presby- 
tery of  Pennsylvania  formerly,  now  the  Associate  Synod  of 
North  America,"  the  title  to  the  property  real  and  personal 
which  had  been  theretofore  acquired  by  the  society  by  gift, 
grant,  conveyance  to  trustees  for  the  use  of  the  members,  or  oth- 
erwise, Vested  in  the  corporation,  and  the  trustees  of  the 
society  thereupon  and  thereafter  duly  elected  succeeded  to 
the  possession  and  custody  of  all  the  temporalities  of  the  congre- 
gation, and  were  invested  with  all  the  powers  and  subjected  to 
all  the  duties  devolved  upon  trustees  by  the  act  for  the  incorpo- 
ration of  religious  societies,  passed  April  5,  1813.  (1  R.  S.  4th 
€d.  1179.)  It  is  not  claimed  that  any  part  of  the  property 
which  is  the  subject  of  this  controversy  was  for  any  reason  ex- 
empted from  this  consequence  of  the  act  of  incorporation.  The 
members  of  the  congregation,  having  availed  themselves  of  the 
benefits  of  the  general  law  for  the  voluntary  incorporation  of  reli- 
gious societies,  necessarily  subjected  themselves  to  all  its  provis- 
ions ;  and  the  rights  and  privileges  of  individual  members,  the 
qualifications  of  electors,  the  powers  and  duties  of  the  trustees,  and 
the  rules  for  the  enjoyment,  employment  and  disposal  of  the  tem- 
poralities of  the  body  corporate  must  be  sought  for  in  the  act  under 
which  the  corporation  was  created.  The  church  proper,  as  a 
collective  body  of  Christians  who  have  made  a  public  profession 
of  the  Christian  religion  and  are  united  in  fellowship  and  com* 
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xnnnion  tinder  the  same  pastor  and  form  oC  charch  goyernmenfc^ 
is  entirely  distinct  from  the  ecclesiastical  society  formed  under 
the  act;  and  while  the  professing  members  of  the  church  have^ 
as  snch,  rights  and  privileges  accorded  to  them,  and  duties  im- 
posed upon  them  which  are  not  common  to  the  non-professing 
members  of  the  congregation,  as  corporators  the  rights  and 
privileges  of  all  are  equal. 

It  follows,  that  while  for  all  the  purposes  of  this  case  it  may 
be  assumed  that  so  long  as  the  members  of  the  Associate  Con- 
gregation of  Cambridge  remained  unincorporated  they  could  pro- 
vide for  an  administration  of  their  funds  in  such  manner,  and  an 
appropriation  of  their  property  to  such  purposes  not  inconsistent 
with  the  laws  of  the  land  as  they  pleased,  and  might  restrict  the 
use  of  their  property  to  those  who  professed  a  common  faith  with 
them  and  submitted  to  the  same  church  discipline,  and  might 
lawfully  exclude  all  others  from  a  voice  in  the  affairs  of  the  body, 
upon  becoming  incorporated  under  the  general  provisions  of  law 
these  peculiar  and  exclusive  rights  and  privileges  were  surreiir 
dered,  and  thereafter  the  property  of  the  society  became  the 
property  of  the  corporation,  to  be  managed  and  controlled  for 
the  benefit  of  all  who  by  the  act  are  recognized  as  members  and 
entitled  to  the  rights  of  membership.  It  is  not  material,  there- 
fore, to  inquire  into  the  effect  of  the  clause  in  the  deed  from 
Jonathan  French,  which  it  is  ckimed  created  a  trust  in  the  prQ|>- 
erty  conveyed  for  the  exclusive  benefit  of  the  members  of  the 
church  in  full  communion.  (1)  The  benefit  of  that  trust,  if  any 
such  at  any  time  existed,  was  voluntarily  relinquished  by  the 
beneficiaries  at  the  time  of  the  incorporation,  and  in  that  relin- 
quishment the  complainants  and  all  others,  so  far  as  appears, 
acquiesce.  (2)  It  is  not  claimed  that  the  property  is  held  for 
any  ^'  pious  use"  other  than  for  the  benefit  of  the  society,  and- 
there  is  no  way  in  which  it  can  be  administered  under  the  act 
for  the  benefit  of  any  one  class,  to  the  exclusion  of  other  mem- 
bers of  the  congregation  entitled  to  vote  for  trustees  and  eligible 
to  that  office. 

The  bill  charges  that  the  property  of  the  eongregation  was 


ALBANY,  JUNE,  1804.  £99 

Bobertson  against  BnUioos. 

aad  Btill  is  held  by  the  trustees  "  in  trust  for  the  sole  and  only 
and  ezclnsive  purpose  of  being  devoted  and  appropriated  solely 
and  ezclusiyely  to  the  support  and  maintenance  of  the  preach- 
ing and  teaching  the  gospel,  and  the  administration  of  divine 
mrdinances  in  said  associate  congregation,  according  to  the  afore* 
said  principles  of  faith  and  practice,  discipline  and  government 
of  said  Associate  Church  of  North  America.  According  to 
which  principles,  no  minister  who  is  under  sentence  of  ezcem* 
munication  can  be  permitted  to  occupy  the  pulpit,  or  administer 
divine  ordinances,  in  said  associate  congregation."  The  defend* 
ants^  by  their  answer,  admit  this  to  be  true,  and  the  final 
decree  of  the  supreme  court  is  based  upon  the  truth  of  this  al* 
legation,  and  proceeds  upon  the  assumption  that  the  property 
was  and  is  held  upon  the  trusts,  and  for  the  purposea  named. 
The  defendants  have  not  appealed  from  any  part  of  the  decree, 
and  so  far  as  it  adjudicates  upon  questions  involved  in  this  liti* 
gation  adversely  to  them,  it  is  conclusive  upon  them.  .  Thoy  have 
acquiesced  in  the  decree,  and  it  is  not  open  for  review  upon  thia 
appeal  at  their  instance. 

But  for  the  admission  in  the  answer,  and  the  implied  adjudi- 
cation o£  the  supreme  conrt,  I  should  deem  it  very  questionable 
Aether  a  trust  for  the  particular  and  limited  purpose  claimed, 
CQold  be  predicated  upcm  the  description  of  the  beneficiaries  oip 
the  particular  name  by  which  they  were  mentioned  in  the  grant 
of  the  property.  There  is  nothing  in  the  grants  requiring  the 
property  to  be  devoted  to  the  preaching  or  teaching  of  the  gos« 
pel  in  conformity  with  the  tenets  and  doctrines  of  any  particu- 
lar denomination,  or  for  the  bencffit  of  a  church  holding  a  par- 
ticular ecclesiastical  connection  with  any  other  body,  unless  it 
can  be  implied  from  the  name  which  the  association  assumed, 
and  by  which  they  were  at  that  time  known.  But  for  the  pur- 
poses of  this  appeal,  this  is  not  an  open  question.  One  oth^r 
important  question  Lb  definitively  settled  by  the  judgment  of  the 
anpreme  court,  from, which  no  appeal  has  been  taken,  to  wit, 
that  the  defendant  Bullions  had  been,  and  at  the  time  of  filing 
iha  bill  of  complaint^  was  deposed  from  the  mini&try,  and  that 
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the  trustees  of  the  corporation  could  not  rightfullj  or  lawfully 
appropriate  or  apply  the  property  without  the  consent  of  all  the 
itembers  of  the  corporation  to  his  support,  nor  allow  him  to 
preach  in  the  church  edifice  belonging  to  the  corporation  ;  and 
that  the  trustees  should  be  enjoined  from  the  application  of  said 
property  to  the  support  of  Dr.  Bullions,  and  from  permitting 
him  to  preach  in  the  church  edifice  until  he  should  be  restored 
to  the  office  of  the  ministry.  Although  we  might  be  of  the 
opinion  that  the  proceedings  against  Dr.  Bullions,  and  those  of 
his  church  who  adhered  to  him,  were  not  conducted  with  all  that 
charity,  brotherly  love  and  forbearance,  which  should  have  been 
expected,  the  action  of  the  church  judicatories,  or  the  effect  of 
such  action  upon  the  rights  of  the  parties,  are  not  before  us  up- 
on this  appeal. 

The  appellants  insist  that  the  supreme  court  erred  in  the  re- 
versal of  that  part  of  the  decree  of  the  vice  chancellor  removing 
'  the  trustees  from  office,  and  providing  for  the  election  of  others 
in  their  stead.  The  power  of  a  court  of  equity  in  this  state  to 
prevent  a  diversion  of  the  temporalities  of  b  church  from  the 
purposes  to  which  they  were  devoted,  and  compel  the  due  exe- 
cution of  a  trust  by  the  officers  of  a  religious  corporation,  is  one 
thing,  while  the  power  to  remove  the  officers  for  an  alleged  di- 
version of  the  trust  property,  and  consequent  abuse  of  the  trust, 
is  quite  a  difiierent  thing.  The  former  power  may  be  conceded 
upon  principle  and  authority  to  be  inherent  in  every  court  hav- 
ing, in  virtue  of  equity  powers,  jurisdiction  over  trusts,  without 
advancing  at  all  in  the  argument  to  establish  the  latter  power. 
A  court  of  chancery  in  the  exercise  of  its  jurisdiction  over 
trusts,  proceeds  in  a  limited  sense  in  rem,  and  by  its  decree 
acts  upon  the  trust  fund  or  property,  taking  action  as  to  persons 
only  so  far  as  may  be  necessary  to  accomplish  the  end ;  and 
when  the  person  proceeded  against  is  a  mere  trustee,  having  no 
relation,  official  or  otherwise,  to  the  property,  the  cestuis  que 
trust  or  third  persons,  other  than  as  the  depositary  of  the  legal 
title  for  the  purposes  of  the  trust,  it  is  very  proper  in  cases  of 
a  gross  abuse  of  the  trust,  endangering  the  safety  of  the  fimd 
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and  the  interest  of  the  beneficiaries,  to  transfer  the  title  from 
the  fiiithless  trustee,  and  vest  it  in  one  more  worthy.  But  when 
the  trust  is  incident  to  an  office,  or  grows  out  of  the  relation  of 
the  parties,  it  is  more  than  questionable  whether  the  powers  of 
the  court  extend  to  the  removal  from  office,  or  the  destruction 
of  that  relation  to  which  the  trust  is  an  incident.  The  power 
is  not  necessary  to  the  performance  of  the  proper  functions  of  the 
court  in  compelling  the  execution  of  the  trust.  Municipal  officers 
may  be  ex  officio  trustees  for  the  administration  of  funds  for  the 
benefit  of  portions  or  of  the  entire  community ;  and  yet  it  would 
hardly  be  claimed  that  for  an  abuse  of  such  trust  they  could  be 
removed  from  office  by  the  decree  of  a  court  of  equity ;  and 
whether  the  trust  duties  constitute  the  principal,  or  but  a  small 
part  of  the  duties  of  the  office,  is  not  material.  The  office  and 
officer  are  distinct  from  the  trust  and  trustee ;  the  latter  are  sub- 
ject to  the  direction  of  the  court  of  chancery;  the  former  not. 

The  cases  in  the  English  courts  cannot  be  relied  upon  as  au* 
thorities  for  the  jurisdiction  in  this  state,  or  safely  followed  aa 
precedents,  for  the  reason  that  there  is  no  analogy  between  our 
system  and  the  laws  under  which  religious  societies  are  incor- 
porated and  their  temporal  affairs  managed,  and  the  charities 
and  trusts  for  religious  purposes  in  England,  in  respect  to  which 
the  decisions  have  been  pronounced.  Knickem  v.  The  Lu- 
theran Churches  of  St.  JohrCs  and  St.  Petefs,  and  others^ 
(1  Sandf.  Ch.  R.  439,)  is  the  only  direct  authority  in  support 
of  the  position,  that  trustees  of  a  religious  corporation  may  be 
removed  from  office  for  acts  done  in  respect  to  the  property  of 
the  corporation ;  and  this,  I  think,  unsupported  either  by  prin- 
ciple or  authority.  The  learned  aissistant  vice  chancellor  relies 
upon  the  jurisdiction  of  the  court  of  chancery  over  charities, 
independent  of  any  statute,  and  the  decisions  of  the  English 
chancery  in  respect  to  private  charities.  He  also  cites  Lawyer 
V.  Cipperb/j  (7  Paige,  281,)  in  respect  to  which  it  is  sufficient 
to  say,  that  the  chancellor  did  not  decide  that  the  court  had 
authority  to  arrest  a  breach  of  trust  like  the  one  in  question, 
by  removing  the  trustees*from  office. 
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The  statute  has  prescribed  the  mode  and  manner  of  electing 
officers  of  religious  corporations,  and  the  qualifications  of  elec- 
tors ;  and  officers  duly  elected,  by  properly  qualified  electors,  can- 
not be  removed  from  office,  without,  to  some  extent,  disfranchis- 
ing both  the  electors  and  the  person  chosen  to  office,  and  deprir- 
ing  them  of  the  rights  secured  to  them  by  law. 

Provision  has  been  made  by  statute  for  the  suspension  or 
removal  of  trustees  and  officers  of  corporations  other  than 
incorporated  libraiy  societies,  religious  corporations  and  Lan- 
casterian  and  select  schools,  from  office,  for  abuse  of  trust,  or 
grass  misconduct.  (2  R.  S.  462  §  33,  §  57.)  This  legislittion 
on  the  subject  shows,  1.  That  the  legislature  did  not  suppose 
that,  independently  of  the  statute,  the  court  of  chancery  had  power 
to  remove  a  director  or  trustee  of  any  corporation  for  any  cause  : 
and  2.  That  they  did  not  deem  it  expedient  to  vest  such  power  ^ 
in  the  court,  in  respect  to  the  corporations  excepted  from  the 
operations  of  the  act,  religious  corporations  being  within  the 
exception.  The  provision  was  new,  and  introduced  to  remedy 
evils  then  existing.  The  vice  chancellor  exceeded  his  power 
in  the  removal  of  the  trustees  from  office,  and  the  reversal  of 
that  portion  of  the  decree  by  the  supreme  court  was  right. 

The  claim  of  the  complainants  for  an  account  of  the  rents 
and  profiits  of  the  prt^erty  from  the  time  of  the  deposition  of 
Br.  Bullions  from  the  ministry,  was  properly  disposed  of  by  the 
supreme  court  1.  The  right  of  the  defendants,  who  are  trus- 
tees, to  the  custody  of  the  property  being  established,  it  is  not 
seen  upon  what  principle  the  complainants,  a  small  minority  of 
the. members  of  the  association,  can  compel  an  accounting  to 
them  for  the  income.  To  whom  should  the  amount  which  upon 
an  accounting  might  be  fotmd  due  be  paid  ?  ^Not  certainly  to 
the  minority  of  the  congregation,  to  reimburse  them  fin:  expenses 
incurred  in  procuring  the  gospel  to  be  preached  by  a  minister 
of  their  own  selection,  and  at  a  place  other  than  the  church  edi- 
fice owned  by  the  corporation.  The  calling  of  a  minister  is 
drabtless,  by  the  church  as  a  body,  distinct  from  the  incorpo- 
rated society^  but  the  regulation  of  the  amount  and  thse  pagoneiil 
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of  the  salary  is  mthin  the  control  of  the  society,  and  the  amount 
is  to  be  ascertained  by  a  majority  of  those  entitled  to  elect  truch 
tees.  I  do  not  understand  that  it  is  claimed  that  the  trustees  have 
refused  to  appropriate  the  income  of  the  property  to  the  payment 
of  a  pastor  thus  called,  and  whose  salary  has  been  ascertained  and 
£zed  according  to  law.  2.  The  trustees  have  acted  in  good  faith, 
aad  as  they  supposed  and  as  is  tolerably  apparent  from  the  proo^ 
in  accordance  with  the  wishes  of  a  large  migcrity  of  those  en- 
titled to  a  voice  in  the  premises.  The  defendants  hare  deriyedl 
no  personal  pecuniary  benefit  from  the  use  of  the  property,  and 
the  complainants  hare  not  been  de'priyed  of  profits  or  possession 
to  which  they  had  any  legal  right,  to  the  exclusion  of  the  de- 
fendants and  a  majority  of  the  meinbers  of  the  congregation. 

There  is  no  reason  to  suppose  that  the  trustees  will  refuse 
properly  to  apply  the  property  of  the  society  to  the  support  of 
gospel  preaching  in  the  church  edifice,  whenever  a  minister  shall 
be  called  and  settled,  and  the  decree  pronounced  by  the  supreme 
court  will' prevent  a  diversion  to  any  unauthorized  purpose.  It 
was  not  necessary  or  proper,  therefore,  to  go  farther  than  to  r^ 
strain  the  defendants  from  the  application  of  the  fund  to  the 
mpport  of  Dr.  Bullions  and  his  ministry.  The  discretion  of 
the  supreme  court  in  respect  to  costs,  was  properly  exercised. 

The  decree  of  the  supreme  court  ihouU  be  aflSraied,  with 
eoMs  of  this  court. 

DsNiOy  J.,  concurred  in  the  opinion  of  Allen,  X,  and  di»*  ~ 
seated  from  the  8th  proposition  stated  by  Belden,  J.    Garoi* 
VERj  CL  J.,  Pahker  and  Ebwabdsi  Js«,  concurred  in  tha 
GQBofaisioiis  of  Selden,  J.    Buoolss,  J.,  was  absent 

Decree  affirmed. 
Keb-— Vol.  L  t& 
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Humphrey  aad  another  against  Ghamberlaiit. 

The  supreme  coort  has  not  power  to  relieve  a  party  fVom  an  omiBnon  to  appeal 
to  the  general  term  from  a  judgment  within  the  time  prescribed  by  law.  Per 
Denio,  J. 

I7or  should  it  attempt  to  do  so  by  ordering  the  Judgment  to  be  set  aaide  and  re- 
entered as  of  a  subsequent  date.    Per  Denio,  J. 

But  where  such  an  order  was  made  at  a  special  and  confirmed  at  a  general  teem 
of  the  supremo  court;  Hdd,  that  no  appeal  would  lie  from  the  same  to  this 
court. 

Section  11  sub.  8,  of  the  code  contemplates  an  order  made  in  a  proceeding  baaed 
upon  a  judgment  and  assnming  its  validity. 

Motion  to  dismiss  an  appeal.  The  judgment  of  the  supreme 
court  in  this  cause,  upon  a  report  of  referees,  was  entered  on 
the  9th  day  of  April,  1853,  in  the  clerk's  office  of  Monroe 
county.  It  was  in  favor  of  the  defendant  for  $1679.19,  dam- 
ages and  costs.  The  plaintiffs'  attorneys  obtained  a  stipulation 
from  the  defendant's  attorney  for  time  to  make  a  case,  and 
the  yprepared  and  served  one  accordingly ;  but  there  was  a  ques- 
tion of  regularity  respecting  the  case,  and  no  appeal  £rom  the 
judgment  to  the  general  term  was  taken  within  the  time  allowed 
by  the  code.  On  the  7th  day  of  June,  1858.  the  plaintiffs'  at- 
torneys gave  notice  of  a  motion  to  set  aside  the  judgment  for 
irregularity  on  account  of  an  alleged  omission  to  give  notice  of 
the  adjustment  of  the  costs ;  "  and  also  that  the  judgment  be  set 
aside  to  enable  the  plaintiffs  to  bring  an  appeal ;"  and  likewise  for 
leave  to  serve  a  case  or  bill  of  exceptions.  The  omission  to 
give  notice  of  appeal  was  shown  to  have  been  the  result  of  inad- 
vertence. The  affidavits  in  opposition  to  the  motion  showed 
that  notice  of  the  adjustment  of  the  costs  had  been  waived  by 
the  plaintiffs'  attorneys.  On  the  27th  of  June,  1858,  the  su- 
preme court,  at  a  special  term,  made  an  order  upon  this  appli- 
cation, directing  the  judgment  to  be  set  aside  and  vacated,  "  and 
that  the  clerk  of  the  county  of  Monroe  forthwith  re-enter  the 
said  judgment  and  docket  the  same."    The  plaintLffisi  were 
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directed  to  give  a  bond  to  pay  the  jugdment,  with  costs,  in  case 
it  should  be  affirmed  on  appeal,  and  to  pay  $10  costs  of  the 
motion ;  and '  they  were  to  have  further  time  to  serve  a  case. 
This  order  was  affirmed  by  the  general  term,  and  from  the 
order  of  affirmance  an  appeal  was  taken  by  the  defendant  to  this 
court.  The  papers  presented  by  the  plaintiffs  on  thia  motion 
contained  a  certificate  of  the  justice  who  held  the  special  term, 
stating  that  the  judgment  was  not  set  aside  on  the  ground  of 
irregularity,  but  on  the  contrary  was  held  to  be  regular ;  and 
that  the  order  for  re-entering  it  was  made  simply  to  give  a  new 
date  to  the  judgment,  so  as  to  enable  the  plaintiffs  to  appeal. 

M.  S.  Neiatorij  for  the  plaintiffs,  insisted  that  the  order  was 
not  one  from  which  an  appeal  would  lie. 

H,  It.  Selden,  for  the  defendant. 

By  the  Court,  Denio,  J.  The  code  prescribes  the  time 
within  which  an  appeal  may  be  taken  from  the  special  to  the 
general  term ;  and  it  is  not  in  the  power  of  the  court  to  extend 
that  period,  or  to  allow  an  appeal  when  the  time  has  been  suf- 
fered to  expire.  {Code,  §§  332,  405.)  As  the  legislature  has 
seen  fit  to  deny  to  the  courts  the  power  to  relieve  a  party  from 
the  consequences  of  an  omission  to  appeal  within  the  period 
allowed  by  law,  it  was  obviously  improper  for  the  supreme  court 
in  this  case  to  attempt  to  effect  the  same  thing  indirectly,  by 
affixing  a  new  date  to  the  judgment.  {Bank  of  Mmiroe  v. 
Widner,  11  Paige,  529.)  But  the  order  sought  to  be  appealed 
from  is  not  one  from  which  an  appeal  to  this  court  will  lie.  The 
portion  of  section  eleven  of  the  code,  which  is  supposed  to  meet 
the  case,  is  that  which  gives  an  appeal  from  a  final  order  "upon 
a  summary  application  in  an  action  after  judgment."  (§11, 
subd.  3.)  Beading  the  sentence  in  connection  with  the  other 
parts  of  the  section,  it  is  evident  that  it  contemplates  a  proceed- 
ing based  upon  the  judgment,  and  which  assumes  its  validity ; 
and  this  is  the  construction  which  has  been  put  upon  it  by  this 
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court.  (Sherman  v.  Pelt,  3  Haw,  Pr  R.  425  ;  Dunlap  r. 
Edwards,  3  Comst,  341.)  It  is  not  the  pdioj  of  the  code  to 
allow  a  review,  in  the  court  of  appeals,  of  interlocutory  orders 
in  an  action,  unless  they  are  such  as  put  an  end  to  the  suit  and 
prevent  the  rendering  of  a  judgment  from  which  an  appeal 
would  lie,  or  unless  there  is  an  appeal  from  the  judgment 
Although  there  was  a  judgment  in  this  case  when  the  appUca- 
tion  was  made,  yet  the  effect  of  the  order  is  to  cause  another 
judgment  to  be  entered  in  its  stead ;  and  \he  latter  thus  be- 
comes the  final  determination  of  the  cause,  and  every  step  which 
preceded  it  is  in  its  nature  interlocutory,  and  not  subject  to  re- 
view here,  unless  upon  appeal  from  the  judgment,  as  provided 
in  the  1st  subdivision  of  section  11. 

^  Appeal  dismissed. 


In  the  matter  of  the  New- York  Central  Railroad  Com- 
pany against  Marvin. 

An  appeal  does  not  lie  to  this  court  fh>m  an  order  of  the  supreme  court  made  at 
a  general  term,  confirming  the  report  of  commissioners  to  appraise  the  com- 
pensation to  be  made  Ibr  lands  proposed  to  be  taken  wider  the  general  railroad 
act,  and  rafiudng  to  direct  a  new  appraisal.  ^ 

On  the  application  of  the  respondent  tinder  the  general  rail- 
road act  of  1850,  commissioners  were  appointed  to  appraise  the 
lands  in  question,  who  made  their  report,  by  which  they  were 
appraised  at  $11,500,  tod  the  report  was  daly  confirmed  at  a 
special  term 'of  the  supreme  court.  From  that  decision  Marvin 
appealed  to  the  general  term,  sitting  in  the  eighth  district, 
where,  after  hearing  counsel  on  both  sides,  a  new  appraisal  was 
refused  and  the  report  and  proceedings  were  affirmed.  An  ap- 
peal was  then  taken  to  this  court,  which  the  repondent  moved 
on  notice  to  dismiss. 
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J.  EL  Reynolds^  for  the  respondent. 
Geo.  Zf.  Marvin^  in  person,  contra. 

Sy  the  Court,  Parker,  J.  Inasmuch  as  all  remedies  in 
ooorts  of  justice  are,  by  the  code  (§  1,)  divided  into  actions  and 
apeeial  proceedings,  the  application  to  the  supreme  court  for  the 
appointment  of  cammissioners  and  the  appraisal,  report  and 
confirmation  most  fall  within  the  latter  subdivision  of  reme- 
dies. In  Ex  parte  Ransom,  (3  Code  Rep,  148,)  it  vas  held 
that. the  proceeding  to  assess  damages  on  laying  out  of  plank 
roads,  under  chap.  210  of  the  laws  of  1847,  is  a  special  proceed- 
ing as  defined  by  the  code,  and  this  proceeding  is  of  the  same 
character. 

The  code  (i  11,  suh.  8,)  allows  an  appeal  from  "a  final  order 
affecting  a  substantial  right  made  in  a  special  proceediog,"  and 
this  language  standing  alone,  would  be  sufficiently  comprehen- 
sive to  include  the  appeal  in  question.  But  we  are  to  look  also 
at  the  act  itself,  under  which  these  proceedings  were  instituted, 
to  see  whether  it  was  the  intention  of  the  legislature  to  except 
this  proceeding  from  the  (^ration  of  the  general  provisions  of 
the  code.  Section  18  of  the  act,  {Laws  of  1850,  p.  211i)  allows 
either  party  to  appeal  to  the  supreme  court  from  the  appraisal 
and  report  of  the  commissbners,  within  twenty  days  after  the 
confirmation  of  the  report ;  and,  on  the  hearing  of  such  appeal, 
that  court  is  authorized  to  direct  a  new  appraisal  before  the 
same  or  new  commissioners,  in  its  discretion ;  and  it  is  further 
provided  that  the  second  report  shall  be  ''  final  and  conclusive," 
upon  jail  the  parties  interested. 

I  think  it  was  the  intention  of  the  legislature  to  prescribe, 
in  the  railroad  act,  an  entire  system  for  ascertaining  the  value 
of  the  lands  taken.  It  contains  no  express  provision  authoriz- 
ing an  appeal.  It  gives  to  the  supreme  coui't  the  power  of 
granting  a  rehearix^  but  once,  and,  by  declaring  the  second  re- 
port "  final  and  conclusive,"  it  not  only  precludes  any  further 
action  on  the  part  of  the  supreme  court,  but  cuts  ofi*  also  any 
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appeal  from  such  second  report  to  this  court.  ThiB  restriction 
is,  I  think,  evidence  of  a  design  to  limit  the  extent  to  which 
litigation  should  be  permitted  on  a  mere  question  of  appraising 
the  value  of  land,  and  to  confine  it  to  the  several  steps  and  hear- 
ings expressly  permitted  by  the  act. 

The  appeal  to  the  supreme  court  from  the  appraisal  and  re- 
port of  the  commissioners  is  authorized  to  be  heard  either  at 
a  general  or  special  term  of  the  court.    This  provision  seems 
to  indicate  that  an  appeal  to  the  court  of  appeals  was  not  in 
any  case  contemplated  by  the  legislature,  because  no  such  ap- 
peal would  lie  from  a  decision  made  at  special  term ;  and  it 
cannot  be  supposed  that  it  would  be  left  by  the  le^lature  to 
the  party  appealing  to  the  supreme  court  to  decide  whether  or 
not  any  further  appeal  should  be  permitted,  in  electing  whether 
his  own  appeal  to  the  supreme  court  should  be  heard  at  the  gene- 
ral or  special  term.     It  seems  to  me  absurd  to  say  that  an  appeal 
may  be  taken  to  the  court  of  appeals  from  a  decision  of  the 
general  term,  when  none  can  lie  from  the  decision  of  the  same 
question  at  the  special  term.    This  would  be  holding  the  de- 
cision of  a  single  judge  at  special  term,  to  be  of  more  relia- 
bility than  the  decision  of  three  judges  at  general  term,  on  the 
same  question. 

The  supreme  court  is  authorized  to  refuse  a  new  appraisal, 
or  to  direct  a  new  appraisal  before  the  same  or  new  commission- 
ers, in  its  discretion.  It  is  evidently  intended  that  the  supreme 
court  shall  have  a  broad  discretion  in  its  exercise  of  the  super- 
visory power  conferred.  It  has  fiill  power  over  the  proceedings 
to  see  that  no  injustice  is  done.  It  may  set  aside  a  report 
where  it  is  against  the  weight  of  evidence,  or  where  there  is 
reason  to  suppose  that  there  has  been  pai*tiality  or  prejudice. 
It  reviews  questions  of  fact  as  well  as  of  law.  The  supreme 
court  will  not  set  aside  a  report  for  every  technical  error,  when 
no  injustice  appears  to  have  been  done,  but  will  exercise  its  dis- 
cretion in  regard  to  it.  {The  Troy  and  Boston  Railroad  Co. 
V.  The  Northern  Turnpike  Co.,  16  Barb.  100.)  It  is  not  to 
be  supposed  that  an  order  of  the  supreme  court  so  purely  dis* 
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cretionary,  was  intended  to  be  the  subject  of  review.  The  gen- 
eral rale  is,  that  there  is  no  appeal  from  an  order,  the  making 
of  which  rests  in  discretion.  It  would  be  equally  repugnant  to 
our  notions  of  the  plan  of  our  judiciary  system,  to  suppose  that 
it  was  intended  that  the  questions  of  fact,  almost  always  involved 
in  appeals  from  appraisals  of  damages  in  railroad  cases  and  in 
other  like  proceedings,  were  designed  to  be  brought  up  for  ad- 
judication to  the  court  of  last  resort  On  the  contrary,  it  would 
be  perverting  the  purposes  for  which  this  court  was  established, 
to  require  it  to  review  on  appeal  mere  questions  of  fact.  Its 
appropriate  province  is  to  decide  questions  of  law. 

The  whole  proceeding  is  a  special  creation  of  the  statute,  and 
seems  designed  to  form  a  complete  sytem  of  itself,  entirely  in- 
dependent of  the  general  provision  of  the  statute  authorisdng 
appeab  to  this  court. 

The  appeal  must  be  dismissed,  with  ten  dollars  costs. 

Denio,  J.,  took  no  part  in  the  decision,  being  a  stockholder 
in  the  road. 

Appeal  dismissed. 
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Morse  against  Goold  and  another. 

A  justice  of  the  peace  was  not  aathorized  bj  the  revised  statutes  to  issue  an  exe- 
cution after  two  years  fh>m  the  rendition  of  the  judgment 

But  where. an  execution  was  duly  issued  and  returned  unsatisfied,  he  had  power 
to  renew  it  alter  the  two  years  had  elapsed. 

The  act  exemptmg  certain  property  from  levy  and  sale  on  executions,  {Stai.  of 
1842,  p.  198,)  applies  to  judgments  and  executions  on  debts  contracted  before 
as  well  as  after  its  passage. 

This  act  merely  modifies  the  remedy  fbr  enforcing  contracts,  and  neither  destroys 
it  or  substantially  impairs  its  efficiency.  Therefore  it  does  not  conflict  with 
the  provision  of  the  constitution  of  the  United  States,  forbidding  any  state  to 
pass  a  law  impairing  the  obligation  of  contracts,  and  is  valid. 

The  judgment  of  this  court  in  Danks  v.  Quaekmbu^hj  (1  Comst.  129,)  is  not  oblig- 
atory as  a  precedent,  the  members  of  the  court  having  been  equally  divided  in 
opinion  on  that  case. 

Appeal  from  a  judgment  of  the  supreme  court.    The  action 
Was  trover,  for  a  span  of  horses,  and  was  commenced  in  1845. 
Ker.— Vol.  L,  86 
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The  defendants  pleaded  not  guilty.     The  cause  was  tried  before 
Mr.  Justice  MuUett,  without  a  jury,  in  November,  1849.     The 
facts  were  as  follows :     On  the  13th  of  December.  1842,  the 
defendants  recovered  a  judgment  against  the  plaintiff,  before 
a  justice  of  th^  peace,  for  $44.48.     The  recovery  was  on  a 
promissory  note,  executed  by  the  plaintiff  to  the  defendants  on 
the  28th  of  November,  1841.     On  the  20th  of  April,  1843,  the 
justice  issued  an  execution  upon  the  judgment  in  the  usual  form, 
returnable  in  ninety  days,  and  delivered  it  to  a  constable ;  the 
execution  was  returned  unsatisfied  July  8th,  1843,  and  renewed 
by  an  indorsement  thereon  by  the  justice  on  the  27th  of  Sep- 
tember, 1844,  and  redelivered  to  the  constable  to  whom  it  was 
first  issued.    The  execution  was  again  returned .  unsatisfied  in 
November,  1844,  and  was  again  renewed  by  the  justice,  by  an 
indorsement  thereon,  the  15th  of  September,  1845,  when  it  was 
delivered  to  another  constable,  and  the  horses  in  question  seized 
and  sold  thereon  by  the  request  of  the  defendants.     At  the  time 
of  the  levy  and  sale  the  plaintiff  was  a  householder  and  worked 
a  farm,  and  the  pair  of  horses  sold  were  his  necessary  and  only 
team,  and  did  not  exceed  in  value  $150,  and  he  then  claimed 
they  were  exempt  from  levy  and  sale  on  execution. 

The  plaintiff  claimed  to  recover,  on  the  grounds-^first,  that  the 
justice  had  no  power  to  issue  or  renew  an  execution  after  the 
expiration  of  two  years  from  the  time  the  judgment  was  recov- 
ered ;  and  second,  that  the  horses  were  exempt  from  execution, 
pursuant  to  chapter  157  of  the  laws  of  1842.  The  justice, 
before  whom  the  cause  was  tried,  ruled  and  decided,  that  the 
justice  of  the  peace  had  power  to  renew  the  execution  after  two 
years  from  the  rendition  of  the  judgment,  and  that  the  same  was  . 
legally  renewed ;  and  also,  that  the  horses  were  not  exempt  from 
seizure  and  sale  on  this  execution  by  the  act  referred  to,  because 
the  judgment  on  which  it  was  issued  was  recovered  on  a  debt 
which  was  contracted  and  accrued  prior  to  the  passage  of  that 
act,  and  ordered  judgment  in  favor  of  the  defendants.  The  coun- 
sel for  the  plaintiff  excepted.    The  judgment  was  affirmed  by 
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tlie  Bnpreme  court,  at  general  term,  and  the  plaintiff  appealed  to 
tlis  court. 

N.  HtU,  Jr.,  for  the  appellant. 

H.  R,  Seldertj  for  the  respondents. 

Denio,  J.,  delivered  the  opinion  of  the  court. 

Upon  the  question  whether  the  execution  in  this  case  was  le- 
gally renewed,  two  years  haying  elapsed  from  the  time  of  render- 
ing the  judgment  at  the  date  of  the  last  renewal,  I  am  of  opinion 
with  the  defendants.  The  title  of  the  revised  statutes  relating 
to  courts  held  by  justices  of  the  peace,  vests  in  such  courts  all 
the  necessary  powers  which  are  possessed  by  courts  of  record. 
(2  if.  S.  225,  §  1.)  This  includes  the  power  to  issue  executions 
or  judgments  rendered  in  those  courts.  Sections  one  hundred 
and  forty-four,  one  hundred  and  forty-five,  one  hundred  and 
forty-six,  and  one  hundred  and  forty-seven  of  the  same  title, 
contain  the  special  provisions  deemed  essential,  relating  to  the 
issuing  of  executions,  their  renewal  and  the  issuing  of  further 
executions,  and  the  language  is  such  as  to  show  that  each  of  these 
acts  is  considered  as  distinct  and  different  from  each  of  the  oth- 
ers. An  execution  may  be  issued  at  any  time  within  two  years 
from  the  time  of  rendering  the  judgment.  (§  146.)  If  an  exe- 
cution be  not  satisfied,  it  may  be  from  time  to  time  renewed  by 
an  indorsement.  (§  145.)  If  an  execution  be  returned  unsatis- 
fied, in  whole  or  in  part,  a  further  execution  may  be  issued.  (§  147.) 
Although  this  is  not  the  order  in  which  the  sections  stand  in 
the  statute,  it  is,  I  think,  the  order  in  which  the  sense  requires 
them  to  be  read.  There  is  a  plain  distinction  made  between  the 
issuing  an  execution,  and  the  renewal  of  one,  and  it  is  the  for- 
mer only  that  the  limitation  of  time  is  applied  to.  There  is  no 
limitation  in  terms  as  to  the  time  of  renew;al.  It  is  to  be  done 
firom  time  to  time,  as  the  necessity  of  the  case  may  require.  I 
have  no  doubt  but  that  the  legislature  had  in  view  the  practice 
in  courts  of  record,  which  prohibited  the  issuing  of  an  execution 
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after  a  year  and  a  day  from  the  entering  of  the  judgment,  but 
allowed  the  issuing  of  an  alias  or  other  execution  at  any  time  after 
one  had  been  issued  in  time  and  returned  unsatisfied.  The  practice 
grew  out  of  the  presumption  which  was  indulged,  that  the  judgment 
might  have  been  paidorreleased  whenit  was  seen  that  the  creditor 
had  neglected  to  sue  out  final  process  for  such  a  length  of  time. 
That  presumption  was  done  away,  when  an  execution  was  once 
promptly  issued  ;  and  after  that,  delay  would  not  prejudice  ;  as 
the  failure  to  make  the  money  on  the  first  execution,  would  ac- 
count for  it.     I  do  not  see  but  that  this  kind  of  reasoning  is  as 
applicable  to  justices'  judgments  as  to  judgments  of  a  court  of 
record.     At*  any  rate,  I  think  the  legislature  has  applied  it  to 
both  cases.     The  language  of  the  revised  statutes,  limiting  the 
time  for  the  issuing  of  executions  in  courts  of  record  to  two  years 
from  the  entry  of  the  judgment,  is  similar  to  that  used  in  re^ 
gard  to  justices' judgments ;  and  the  identity  of  the  period  within 
which  it  may  be  done  in  the  two  cases,  furnishes  an  argument  of 
some  weight  that  the  object  ainl  motive  was  the  same  in  both. 
(2i?. /S.  363,  §1.) 

We  have  been  referred  to  an  act  passed  in  the  year  1840, 
(Laws  1840,  ch.  347,)  as  giving  a  construction  to  the  provisions 
in  question.  By  this  act  a  justice  whose  office  has  expired 
is  allowed  six  months  within  which  to  issue  and  renew  execu^ 
tions,  whether  hg  is  re-elected  or  not ;  but  if  he  is  re-elected,  he 
may  issue  executions  within  the  time  allowed  by  the  revised 
statutes.  An  act  passed  in  1846,  {ch.  276,)  allows  a  justice^ 
whose  office  has  expired,  two  years  after  the  rendering  of  any 
judgment  before  him,  to  issue  and  renew  executions  on  such 
judgment.  I  do  not  see  that  these  statutes  assume  the  con* 
struction  for  which  the  plaintiff  contends.  On  the  contrary, 
the  first  act  appears  to  make  a  distinction  between  the  act  of 
issuing  and  the  renewing  of  an  execution,  which  <60  far  favors 
the  construction  contended  for  by  the  defendants ;  and  as  to  the 
last  one,  it  is  sufficient  to  say,  that  the  legislature  might  be 
willing  to  allow  a  person  who  had  been  a  justice,  but  who  was 
out  of  office,  the  right  to  issue  an  execution,  when  they  would 
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not  entrast  to  him  the  duty  of  renewing  it  from  time  to  time. 
The  code  of  procedure  does  not  provide  in  terras  for  a  renewal 
of  an  execution,  but  limits  the  time  for  issuing  one  to  five  years 
from  the  entry  of  the  judgment.  I  do  not  see  that  this  has 
any  bearing  upon  the  question  under  consideration.  Under  it 
the  issuing  and  renewal  of  an  execution  probably  ought  to  be 
considered  as  the  same  thing,  and  it  would  be  held  that  neither 
could  be  done  after  five  years.  If  this  were  the  only  point  in 
the  case,  I  should  be  in  favour  of  sustaining  the  judgment  of  the 
supreme  court. 

The  conclusion  which  I  have  thus  arrived  at  makes  it  neces- 
sary to  examine  the  other  question  in  the  case.  If  the  property, 
for  converting  which  the  suit  was  brought,  was  legally  exempt 
from  execution,  the  plaintiff*  was  entitled  to  recover,  though  it 
should  be  admitted  that  the  execution  was  regular  and  operative 
at  the  time  of  the  seizure.  The  question  as  to  the  constitutional 
validity  of  the  exemption  act  of  1842,  which  was  before  the  late 
supreme  court,  in  Quackeniush  v.  Danks,  (1  Denio,  128,)  and 
which  camo  before  this  court  in  the  same  case  upon  appeal, 
(1  Comst  129,)  is  consequently  again  presented  ]  and  it  is  em- 
inently proper  that  so  important  a  question  should  be  finally 
determined.  Although  the  judgment  of  the  supreme  court  de- 
nying any  effect  to  the  act  in  respect  to  contracts  made  previous 
to  its  passage  was  aflBrmed  by  this  court,  yet,  as  the  judges  were 
equally  divided  in  opinion,  the  determination  cannot  be  consid- 
ered as  a  precedent,  but  the  question  must  be  regarded  as  entirely 
open.  {Bridge  v.  Johnson,  5  Wend.  342 ;  Etting  v.  The  Bank 
of  the  XJ.  S.,  11  Wheat.  69,  78;  The  People  v.  The  Mayor, 
4-c.  of  N.  Y.,  25  Wend.  252,)  q^S    1  w%JJ^'^^l 

The  language  of  the  act  does  not  except  executions  for  debts 
already  contracted.  It  is  general,  and  in  terms  applies  to  all 
future  levies  and  sales  on  execution,  without  regard  to  the  time 
when  the  debt  was  contracted  or  the  judgment  obtained ;  and 
we  do  not  think  the  case  is  within  the  principle  of  Dash  v.  Van 
Kkeck,  (7  John.  477,)  and  the  other  cases  of  that  class,  in  which 
it  has  been  determined  that  general  language  in  an  act  of  the 
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legislature  will  not  be  held  retrospective,  to  so  as  take  away  a 
vested  right.  The  question  depends  essentially  upon  the  same 
considerations,  which  are  applicable  to  the  point  which  we  are 
about  to  consider,  as  to  the  constitutionality  of  the  act ;  far  if 
the  creditor  in  this  case,  upon  receiving  the  promissory  note  of 
his  debtor,  acquired  a  vested  right,  as  an  incident  to  that  con- 
tract, to  have  his  execution  ultimately  levied  upon  all  the  debt- 
or's property  not  exempt  by  the  laws  in  existence  when  the 
contract  was  made,  the  act  providing  for  additional  exemptions 
is  clearly  unconstitutional ;  and  it  will  be  imnecessary  to  resort 
to  the  somewhat  forced  construction  by  which  courts  have  some- 
times, in  order  to  prevent  injustice,  annexed  an  implied  excep- 
tion to  the  general  language  of  an  act  of  the  legislature. 

The  contracting  of  a  debt  does  not  in  any  legal  sense  create  a 
lien  upon  the  debtor's  property.  He  is  as  much  at  liberty  to  deal 
with,  and  to  transfer  it  bonajide,  as  though  he  were  entirely  firee 
from  debt.  The  right  which  a  creditor,  by  becoming  such,  acquires 
is,  to  have  the  use  and  benefit  of  the  laws  for  the  collection  of 
debts,  which  may  be  in  force  when  he  shall  have  occasion  to  re- 
sort to  them  to  enforce  his  demand  against  the  debtor.  The 
constitution  of  the  United  States  prohibits  the  several  states 
from  passing  a  law  "  impairing  the  obligation  of  contracts  f 
and  the  precise  question  in  this  case  is,  whether  the  act  of  1842j 
which  exempts  from  levy  and  sale  on  execution,  (in  addition  to 
former  exempt  property,)  "necessary^ household  furniture  and 
working  tools  and  team  owned  by  any  person  being  a  house- 
holder or  having  a  family  for  which  he  provides,  to  the  value  of 
not  exceeding  one  hundred  and  fifty  dollars,"  impairs  the  obli- 
gation of  the  contract  antecedently  made,  by  which  the  plaintiff 
for  a  valid  consideration  agreed  to  pay  the  defendants  a  sum  of 
money.  The  most  obvious  method  by  which  a  contract  may  be 
impaired  by  legislation,  would  be  the  alteration  of  some  of  its 
terms  or  provisions,  so  that,  assuming  the  validity  of  the  law, 
the  parties  would  be  relieved  from  something  which  they  had 
contracted  to  do,  or  would  be  obliged  to  do  something  which 
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tlie  contract  did  not  originally  require.     This  is  not  the  case 
irith  this  law,  as  applied  to  the  contract  in  question.     The  right 
of  the  defendants  to  the  money  agreed  to  be  paid,  and  the  obli- 
gation of  the  plaintiff  to  pay  it,  remains  as  when  the  contract 
was  made.     But  it  is  admitted  that  a  contract  may  be  virtually 
impaired  by  a  law   which,  without  acting  directly  upon  its 
terms,  destroys  the  remedy,  or  so  embarrasses  it  that  the  rights 
of  the  creditor,  under  the  legal  remedies  existing  when  the  con- 
tract was  made,  are  substantially  defeated.    With  this  neces- 
sary qualification  the  jurisdiction  of  the  states  over  the  legal 
proceedings  of  their  courts  is   supreme.    It  may  frequently 
be  difficult  to  draw  the  line  as  to  acts  professedly  affectmg  the 
remedy  only  between  those  which  are  within  the  legitimate 
province  of  the  state  legislature,  and  such  as,  overstepping  those 
bounds,  substantially  impair  the  obligation  of  antecedent  con- 
tracts ;  and  it  is,  perhaps,  impracticable  to  lay  down  in  language 
a  rule  by  which  all  such  questions  may  be  tried  and  deter- 
mined.    Chancellor  Kent,  when  a  justice  of  the  supreme  court, 
furnished  a  definition  of  the  principle  as  precise,  perhaps,  as  the 
subject  is  capable  of    After  stating  that  the  constitution  could 
not  have  an  eye  to  the  details  of  legal  remedies,  he  declared 
that  the  provisions  in  question  were  not  violated  "  so  long  as 
contracts  were  submitted,  without  legislative  interference,  to 
the  ordinary  and  regular  course  of  justice,  and  the  existing 
remedies  were  preserved  in  substance  and  with  integrity." 
{Holmes  v.  Lansing,  8  John,  Cos.  75.)    Every  alteration  in  the 
course  of  legal  proceedings  affects,  to  a  greater  or  less  extent, 
the  efficacy  of  the  machinery  for  the  collection  of  debts.    The 
creditor's  action  for  an  existing  debt  may  be  rendered  more  or 
less  speedy,  stringent  and  effective,  without  raising  any  question 
under  this  provision  of  the  constitution.    The  very  thorough 
and  radical  change  lately  made  in  our  practice  by  the  code  of 
procedure,  was  applied  to  existing  causes  of  action  where  suits 
were  not  already  commenced ;  yet  it  was  never  regarded  as 
touching  the  obligation  of  prior  contracts.     In  conformity  with 
this  principle,  it  has  been  repeatedly  held  that  the  right  of  im* 
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prisonment  for  debt  is  no  part  of  the  contract,  but  only  parcel  of 
the  remedy,  and  that  it  may  rightfully  be  abolished  as  to  existing 
as  well  as  future  contracts  absolutely,  or  conditionally  by 
means  of  insolvent  laws.  {Sturges  v.  Crowningshield^  4  Wheat. 
122,  200, 201 ;  Masm  v.  Haile,  12  id.  370 ;  Beers  v.  Haughion^ 
9  Pet.  328,  359  ;  Cook  v.  Moffat,  5  Howard,  316 ;  2  Kenfs 
Com.  397  ;  3  Story's  Com.  §  1392,  p.  268.)  Nor  is  the  law  of 
limitations  considered  as  a  part  of  the  contract ;  and  hence  the 
legislature  may,  consistently  with  the  constitutional  provision, 
enact  a  statute  limiting  the  time  within  which  actions  may  be 
brought  to  enforce  demands  where  there  was  before  no  period  of 
limitation,  or  may  shorten  the  existing  time  of  limitation  ;  and 
such  a  law  may  operate  upon  existing  contracts.  (Sturges  v. 
Crowningshield,  supra  ;  Hawkins  v.  Barney's  Lessee,  S^Pet. 
457 ;  3  Story's  Com.  §  13T9,  p.  251 ;  Smith  v.  Morrison^ 
22  Pick.  430 ;  Call  v.  Hagger,  8  Mass.  423.)  By  the  re- 
yised  statutes  of  this  state,  a  landlord,  whose  tenant's  chattels 
were  taken  in  execution,  was  entitled  to  be  paid  his  rent  upon 
making  a  certain  affidavit  and  giving  a  certain  notice  to  the 
sheriflF.  In  1846  the  legislature  abolished  this  right,  together 
with  the  right  to  distrain  for  rent  in  arrear;  and  the  late 
supreme  court  held  the  enactment  constitutional  in  its  applica- 
tion to  leases  in  existence  when  the  act  was  passed.  {Stocking 
v.  Hunt,  8  Denio,  274.) 

In  Massachusetts,  it  is  known  that  it  has  long  been  the  right 
of  a  creditor  to  proceed  against  his  debtor  by  a  preliminary 
attachment,  under  which  the  property  of  the  latter  was  seized 
and  held  to  await  the  obtaining  of  judgment,  when  it  was  sub- 
jected to  sale  for  the  payment  of  the  debt.  In  1838  an  insolv- 
ent law  was  passed,  containing  a  provision,  giving  to  the 
assignees  the  title  to  all  the  insolvent's  property,  including  any 
which  might  have  been  attached  on  mssne  process.  This  was 
held  to  apply  to  a  debt  contracted  before  the  passing  of  the  act, 
and  to  be  a  constitutional  enactment.  It  divested  the  creditor, 
under  certain  circumstances,  of  his  remedy  by  attachment,  which 
existed  in  full  force  when  the  contract  was  made.    {Bigelow  v. 
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Prildtard,  21  Pic/c.  169.)     In  Waller  v.  Bacon,  (8  Mass.  468,) 
it  was  decided  that  an  act  of  the  legislature,  confirming  an  un- 
authorized and  illegal  enlargement  of  the  limits  of  a  prison  yard, 
which  had  been  ordered  by  the  sessions,  was  a  good  defense  to 
an  action  on  a  prison  bond  which  had  been  executed  before  the 
statute  was  passed.     These  authorities  are  exemplifications  of 
the  principle  that  legal  remedies  are  in  the  fullest  sense  under 
rightful  control  of  the  legislatures  of  the  several  states,  not- 
withstanding the  provision  in  the  federal  constitution  securing 
the  inviolability  of  contracts ;  and  that  it  is  not  a  valid  objec- 
tion to  legislation  on  that  subject,  that  the  substituted  remedy  is 
less  beneficial  to  the  creditors  than  the  one  which  obtained  at 
the  time  the  debt  was  contracted.     That   this   principle  is  a 
jound  one,  I  cannot  entertain  the  slightest  doubt.     Such  legis- 
lation must  of  necessity  belong* to  the  states,  for  it  is  certain 
that  it  is  not  embraced  within  any  of  the  grants  of  power  to  the 
general  government,  and  in  the  nature  of  things  can  only  be 
exercised  by  the  state  sovereignties.     The  change  effected  by 
the  act  of  1842  is  far  less  important,  in  its  operation  upon  exist- 
ing contracts,  than  several  of  those  which  have  thus  been  held 
unobjectionable.     The  right,  for  instance,  to  coerce  a  debtor  by 
imprisoning  his  person,  w6uld  be  much  more  efiicacious,  in  a 
large  class  of  cases,  than  the  power  to  levy  on  a  team  and  a 
small  amount  of  furniture,  which  he  might  or  might  not  possess. 
There  is  no  universal  principle  of  law,  that  every  part  of  the 
property  of  a- debtor  is  liable  to  be  seized  for  the  payment  of  a 
judgment  against  him.     The  propriety  of  exempting  certain  ar- 
ticles of  small  value,  but  which  were  con^sidered  important  to 
the  comfort  of  the  family  of  the  delator,  was  engrafted  upon  the 
law  of  the  state  before  the  revision  of  1813,  and  the  list  of  exempt 
articles  has  been  from  time  to  time  increased  down  to  the  pas- 
sage of  the  act  of  1842 ;  Ijut  the  great  mass  of  individual  prop- 
erty has  always  been,  and  still  is,  left  liable  to  the  claims  of 
creditors.     According  to  the  opinion  of  the  supreme  court,  each 
of  these  acts  ought  to  have  been  limited  to  future  contracts ; 
and  until  the  prior  cases  had  been  disposed  of,  there  must  have 
Ker.— Vol.  I.  37 
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been  two  kinds  of  executions,  one  embracing,  and  the  other  ex- 
cepting the  exempt  property ;  for  however  trifling  and  unim- 
portant it  might  be,  the  provision  releasing  it  from  the  execution 
is  considered,  to  that  extent,  a  violation  of  all  prior  contracts  of 
the  debtor.  This  position,  it  seems  to  me,  proceeds  very  much 
on  the  idea  that  the  creditor  has  a  specific  lien  coeval  with  the 
contract  upon  all  the  chattels  of  his  debtor,  which,  as  already 
remarked,  is  quite  erroneous.  When  it  is  remembered  that  his 
right,  so  far  as  it  is  protected  by  .the  constitution  of  the  United 
States,  is  limited  to  the  benefit  of  the  general  laws  of  the  stato 
provided  for  the  collection  of  debts,  and  to  the  continuance  of 
Buch  laws,  in  subtance  and  with  good  faith;  it  seems  clear,  that 
any  change  which  the  policy  or  humanity  of  the  legislature  may 
make,  which  shall  leave  a  substantial  remedy,  does  not  touch 
the  obligation  of  prior  contracts  within  the  meaning  of  the  con- 
stitution. The  regulation  prescribed  by  the  act  of  1842  is  a 
general  one.  It  professes  to  give  the  rule,  according  to  which, 
during  all  future  time,  the  rights  of  creditors  arc  to  be  enforced ; 
and  it  is  not  made  to  embrace  past  transactions  because  there 
existed  any  motive  for  reireving  existing  debtors,  but  in  order 
that  the  course  of  legal  procedure  should  be  uniform.  Men  will 
judge  differently  as  to  the  policy  of  these  exemption  acts,  but 
their  conformity  with  the  constitution  cannot  depend  upon  the 
ideas  which  courts  may  entertain  as  to  their  wisdom  and  politi* 
cal  expediency.  The  question  is,  whether  the  law  which  pre- 
vailed when  the  contract  was  made,  has  been  so  far  changed 
that  there  does  not  remain  a  substantial  and  reasonable  mode 
of  enforcing  it  in  the  ordinary  and  regular  course  of  jus- 
tice. Taking  the  mass  of  contracts,  and  the  situation  and 
circumstances  of  debtors,  as  they  are  ordinarily  found  to  exist, 
no  one  would  probably  say  that  exempting  the  team  and  house- 
hold furniture  of  a  householder,  to  the  amount  of  one  hundred 
and  fifty  dollars,  from  levy  on  execution,  would  sensibly  affect 
the  efficiency  of  remedies  for  the  collection  of  debts,  though  a 
case  might  possibly  happen  where  the  exempt  property  would 
constitute  all  that  the  debtor  possessed.    When  the  remedy  of 
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imprisonment  was  taken  away,  its  effect  upon  existing  engage- 
ments was  tenfold  more  important ;  yet  this  was  held  not  to  be 
objectionable  because  of  the  right  which  the  state  legislatures 
must  always  possess,  to  modify  and  regulate  the  methods  of  legal 
procedure.     I  regard  the  act  of  1842  as  a  provision  clearly 
within  the  competency  of  the  legislature,  and  one  which  they  might 
'  lawfully  apply  to  all  future  proceedings  in  courts,  whether  such 
proceedings  should  relate  to  existing  or  future  causes  of  action. 
A  good  deal  of  reliance  is  placed  in  the  judgment  I  have  been 
examining,  upon  two  cases  in  the  supreme  court  of  the  United 
States — Brmison  v.  Kinzie,  (1  HowarcPs  Rep.  411,)  and  Mo 
Cracken  v.  Hayward,  (2  id.  608.)     In  these  cases  a  statute  of 
the  state  of  Illinois  was  declared  to  be  a  violation  of  the  consti- 
tutional  provision  under  consideration;  and  if  the  case   now 
before  the  court  came  fairly  within  the  principle  of  these  adju- 
dications, it  would  form  a  precedent  which  we  could  not,  and 
which  for  myself  I  should  not  desije  to,  disregard.     But  I  do 
not  think  there  is  any  considerable  similarity  in  the  cases.    The 
statute  of  Illinois  did  not  profess  to  be  a  part  of  the  ordinary 
and  regular  system  for  the  collection  of  debts,  but  was  special 
and  exceptional  in  its  character,  and  was  evidently  passed  to 
meet  a  particular  emergency,  namely,  to  afford  relief  against  a 
mass  of  indebtedness  which  the  peculiar  circumstances  of  some 
preceding  years  had  led  the  citizens  to  contract.    This  is  obvious 
from  the  fact  that  its  operation  is  limited  to  existing  contracts 
and  to  such  as  might  be  entered  into  prior  to  the  first  day  of 
May  then  next,  which  was  about  two  months  after  the  passing 
of  the  act.    It  cannot  be  pronounced  that  the  legislature  of  Illi- 
nois considered  the  provisions  of  this  act  as  affording  an  adequate 
and  sufficient  or  reasonable  remedy  for  the  collection  of  debts  in 
ordinary  cases ;  but  the  contrary  is  to  be  inferred  from  their 
declining  to  apply  them  generally  to  all  future  cases.    Again ; 
the  act  forbade  the  sale  of  the  debtor's  property,  altogether,  un- 
less there  should  be  offered  for  it,  an  amount  equal  to  two-thirds 
of  a  valuation  to  be  put  upon  it  by  three  persons,  one  of  whom 
wag  to  be  selected  by  the  debtor.    This  was  interpolating  a  new 
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feature  into  the  law  and  practice  of  judicial  sales,  and  one  which 
"would 'be  quite  likely  in  many,  if  not  in  most  cases,  to  render  the 
remedy  entirely  nugatory.  I  should  have  found  no  difficulty  in 
Baying  that  no  reasonably  substantial  remedy  was  left  to  the 
creditor  under  this  act ;  but  it  would  have  been  sufficient  in  de- 
termining against  the  constitutionality  of  the  law,  to  refer  to  the 
fact  that  all  existing  contracts,  and  such  as  should  immediately 
be  made,  were  by  it  taken  out  of  the  ordinary  and  regular  sys-' 
tern  of  legal  remedies  and  subjected  to  new  and  exceptional  rules, 
of  an  anomalous  character,  which  were  calculated  to  embarrass^ 
and  which,  might  in  many  cases  wholly  defeat  the  creditor's 
remedy.  The  Illinois  act  subjected  sales  pursuant  to  a  judg- 
ment of  foreclosure  of  a  mortgage  to  the  same  provisions,  and 
thus  directly  violated  one  of  the  specific  terms  of  that  class  of 
securities ;  and  the  first  case  referred  to  was  a  review  of  a  judg- 
ment where  the  statute  had  been  applied  to  a  foreclosure  case. 
In  the  other  case  the  judgment  was  the  ordinary  one  in  perso- 
nam, and  in  both  cases  the  statute  was,  in  my  opinion,  rightfully 
held  to  impair  the  obligation  of  the  contract.  I  do  not  under- 
stand either  of  the  cases  to  determine  that  the  law,  respecting 
legal  procedure  in  existence  when  the  contract  was  made,  cannot 
be  changed  in  such  manner  as  to  operate  upon  existing  con- 
tracts. In  the  able  and  discriminating  opinion  of  Chief  Justice 
Taney,  in  the  first  case,  the  right  to  make  such  changes  is  dis- 
tinctly asserted ;  and  if  the  opinion  in  McCracken  v.  Hay  ward 
holds  the  contrary,  it  was  unnecessary  to  go  that  length,  and  the 
doctrine  would  be  hostile  to  the  prmciple  of  several  prior  cases, 
and  an  unwarrantable  restriction  upon  the  powers  of  the  state 
governments.  It  is  evident  that  the  court  did  not  intend  to  em- 
brace a  case  like  the  one  under  review.  The  chief  justice  ex- 
pressly declares,  in  giving  the  opinion  of  the  court  in  Branson 
V.  Kinzie,  that  a  state  legislature  may,  '^if  it  thinks  proper, 
direct  that  the  necessary  implements  of  agriculture,  or  the  tools 
of  a  mechanic,  or  articles  of  necessity  in  household  furniture, 
shall,  like  wearing  apparel,  not  be  liable  to  execution  on  judg- 
ments ;"  and  in  a  subsequent  case  of  The  Planter^  Bank  v. 
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Sharp,  (6  Howard,  301,  330,)  decided  as  late  as  1848,  Mr. 
Justice  Woodbury,  in  giving  the  opinion  of  the  court,  enumerated 
laws  exempting  tools  or  household  goods  from  seizure,  among  the 
examples  of  legislation  respecting  the  remedy  which  might  be 
constitutionally  applied  to  existing  contracts ;  and  in  Bigelow  v. 
Pritchard,  before  referred  to,  Putnam,  J.,  in  delivering  the 
opinion  of  the  supreme  judicial  court  of  Massachusetts,  said  that 
the  legislature  might  lawfully  diminish  the  creditor's  remedy  to 
enforce  payment,  by  exempting  a  part  of  the  property  of  the  debtor 
from  attachment  on  mesne  process  or  levy  on  execution ;  "  for 
example,  articles  of  furniture,  beds  and  bedding,  <fcc.  necessary 
for  a  debtor  and  his  family." 

Upon  the  whole,  I  am  of  opinion  that  the  statute  of  1842  re- 
lates exclusively  to  the  remedy,  and  does  not  touch  the  obliga- 
tion of  the  contract  within  the  meaning  of  that  expression  in  the 
constitution  of  the  United  States  ;  and  moreover,  that  it  cannot 
be  classed  among  those  legislative  provisions  which,  professing 
to  operate  upon  the  remedy  only,  do  nevertheless  materially 
impair  the  obligation  of  the  contract  itself.  I  am  therefore  in 
&vor  of  reversing  the  judgment  of  the  supreme  court  on  that 
ground,  and  of  ordering  a  new  trial  to  be  had  in  that  court. 

RuGGLEs,  J.,  was  not  present  at  the  argument,  and  took  no 
part  in  the  decision  of  the  case. 

Judgment  reversed. 
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Brumskill  against  James  and  Eaglesum. 

Where  the  direction  as  to  the  return  of  a  commission  required  it  to  be  enclosed 
in  a  wrapper,  and  deposited  in  the  post  office  at  Toronto  by  the  commissioners, 
directed  to  W.  B.,  Buffalo,  "  and  a  certificate  thereof  indorsed  upon  the  wrap- 
per "by  the  commissioners,"  and  the  commission  was  received  from  the  ^post 
office  at  Buffalo,  post  marked  Toronto ;  Held,  that  it  was  not  requisite  that 
the  certificate  on  the  wrapper  should  state  that  the  commission  was  deposited 
in  the  post  office  by  the  commissioners. 

Where  notes,  offered  in  evidence  as  proved  by  a  witness  examined  on  commission, 
were  attached  to  and  returned  with  his  deposition,  were  marked  A  and  B, 
and  had  the  names  of  the  witness  and  the  commissioners  written  upon  them ; 
and  the  vritness  in  the  deposition  described  the  notes  to  which  he  testified,  by 
dates,  amounts,  dtc.  corresponding  with  those  of  the  notes  offered,  and  stated 
that  they  were  produced  to  him  on  his  examination,  marked  A  and  B,  and 
that  he  then  wrote  his  name  upon  them ;  and  the  commissioners^  in  their  return 
certified  that  the  notes  attached  to  the  deposition  were  produced  to  the  witness 
on  his  examination,  and  he  signed  his  name  thereon  in  their  presence ;  Hddf 
that  the  notes  offered  in  evidence  were  sufficiently  identified  as  those  testified 
to  by  the  witness.    / 

The  code  of  procedure  has  modified  the  general  common  law  rule,  that,  in  an 
action  upon  an  alleged  joint  contract,  the  plaintiff  must  recover  against  all  the 
defendants  or  be  defeated  in  the  action. 

In  an  action  against  two  persons  upon  a  note  alleged  to  have  been  made  by  them 
in  1846,  aa  copartners  in  their  firm  name,  it  was  proved  that  the  note  was 
signed  by  one  in  the  alleged  firm  name,  and  that  the  other  defendant  was  then 
his  wife ;  Heldj  that  the  plaintiff  could  recover  against  the  husband  alone. 

The  action  was  brought  against  William  L.  James  and  Eliza 
Eaglesum.  The  complaint  alleged  that  the  defendants,  under 
and  by  their  copartnership  name  of  Eaglesum  <fc  Co.,  made  two 
promissory  notes,  particularly  described  in  the  complaint,  and 
thereby  promised  to  pay  to  the  plaintiff  or  order  the  sums  men- 
tioned in  them  respectively.  The  notes  were  dated  Toronto, 
Canada,  August  first,  1846. 

The  defendant  Eliza  did  not  appear  or  answer.  The  defend- 
ant James  by  his  answer  denied  that  he,  jointly  with  said  Eliza, 
either  under  the  firm'  name  of  Eaglesum  &  Co.  or  otherwise 
made  the  notes,  or  that  he  ever  jointly  with  her  either  under 
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said  firm  name  or  otherwise,  made  the  promises  in  the  complaint 
alleged. 

The  cause  was  tried  at  the  Erie  county  circuit,  before  Mr. 
Justice  Hoyt.  The  plaiatiflF  proved  by  the  deputy  clerk  of  Erie 
county  that  he  took  the  commission,  with  the  depositions  annexed 
shown  him,  from  the  post  ofiSce  at  Buffalo ;  that  it  was  enclosed 
in  a  wrapper  post  marked  at  Toronto,  Canada,  and  directed  to 
Wells  Brooks,  Esq.,  county  clerk  of  Erie  county,  Buffalo. 

The  said  commission  was  issued  in  the  cause  by  the  supreme 
court,  directed  to  two  commissioners  residing  at  Toronto,  direct- 
mg  them  to  take  the  testimony  of  Clarkson  and  Lee.  Indorsed 
on  the  back  of  the  commission  was  a  direction  made  by  Justice 
Sill  at  the  time  it  was  issued,  as  follows :  '^  This  commission 
when  executed,  is  to  be  enclosed  in  a  wrapper  and  deposited  in 
the  post  office  at  Toronto  by  the  commissioners,  directed  to 
Wells  Brooks,  Esq.,  clerk  of  Erie  county,  Buffalo,  New- York,  and 
a  certificate  ^A^reo/"  indorsed  upon  the  wrapper  across  the  seald 
of  the  same  by  the  commissioners.  S.  E.  Sill,  J.  S."  When  pro- 
duced, the  commission  was  inclosed  in  a  wrapper  under  the 
seals  of  the  commissioners  and  addressed  as  directed,  and  across 
the  seals  on  the  back  of  the  wrapper  was  a  certificate  signed 
by  the  commissioners,  as  follows :  "  We  certify  that  within  is 
contained  the  commission,  interrogatories,  exhibits,  depositions 
and  the  examinations  taken  before  us  in  a  certain  suit,  wherein 
Thomas  Brumskill  is  plaiiitiff,  and  William  L.  James,  joined  in 
this  action  with  Eliza  Eaglesum,  is  defendant."  The  counsel 
for  the  plaintiff  offered  to  read  in  evidence  the  said  commission 
and  depositions  annexed ;  the  same  were  objected  to,  on  the 
ground  that  the  certificate  of  the  commissioners  indorsed  upon 
the  wrapper  was  not  in  compliance  with  the  directions  made 
by  Justice  Sill  as  to  the  return,  in  this — that  it  did  not  appear 
that  it  was  deposited  in  any  post  office  by  the  commissioners. 
The  objection  was  overruled  and  the  depositions  admitted  aa 
evidence,  and  the  counsel  for  the  defendant  excepted.     , 

In  and  by  the  deposition  of  Clark,  annexed  to  the  commis.- 
sion,  he  testified  that  the  defendants  carried  on  business  at  To- 
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ronto,  under  th6  name  of  Eaglesum  &  Co.,  from  1845  to  1847  ; 
that  the  signature  of  Eaglesum  <k  Co.  to  each  of  the  notes  de- 
scribed in  the  interrogatories  and  then  shown  him.  one  of  which 
notes  is  marked  A,  and  the  witness  then  described  this  note  ia 
the  deposition,  by  date,  amount,  &c.,  and  added,  "  and  on  which, 
note  I  have  written  my  namd,  and  the  other  of  which  notes  is 
marked  B,  and  is  dated,"  &c.,  and  "  on  which  last  mentioned 
note  I  have  also  written  my  name,"  is  in  the  handwriting  of  the 
defendant  James.  In  the  deposition  of  Lee,  the  other  witness, 
he  testified,  "  the  signature  of  Eaglesum  &  Co.  to  each  of  tho 
notes  described  in  the  testimony  of  the  witness  Clark,  which  are 
marked  A  and  B  and  are  now  shown  me,  and  upon  each  of  which 
I  have  written  my  name,  is  in  the  handwriting  of  defendant  James, 
and  he  was  a  member  of  the  firm  of  Eaglesum  &  Co.  at  the  date 
of  said  notes."  The  return  of  the  commissioners,  among  other 
things,  stated,  "  that  the  witnesses,  Clark  and  Lee,  testified  as 
above  written ;  that  such  testimony  was  subscribed  by  the  wit- 
nesses, who  also  in  the  presence  of  the  commissioners,  signed 
their  names  on  the  back  of  the  notes  attached  to  their  testi- 
mony, which  notes  were  produced  and  shown  to  them."  Tho 
counsel  for  the  plaintifi"  ofiered  to  read  in  evidence  two  notes  de- 
scribed in  the  complaint  which  were  attached  by  wafers  to  the 
depositions  annexed  to  and  returned  with  the  commission,  one 
of  which  was  marked  A  and  the  other  B,  and  upon  the  back  of 
each  was  indorsed  the  names  of  the  witnesses  Clark  and  Lee 
and  the  two  commissioners.  The  counsel  for  the  defendant  ob- 
jected to  their  being  read,  on  the  ground  that  there  was  no  suffi- 
cient proof  that  they  were  the  same  notes  testified  to  by  the 
witnesses  as  signed  in  the  handwriting  of  the  defendant  James  ; 
that  the  return  of  the  commissioners  should  have  distinctly 
stated  that  the  notes  produced  on  the  examination  and  sworn  to 
by  the  witnesses  were  annexed  to  and  returned  with  the  com- 
mission, as  a  part  of  the  evidence  taken  by  virtue  thereof.  The 
objection  was  overruled  and  the  notes  read  in  evidence,  and  the 
counsel  for  the  defendants  excepted. 

After  the  plaintiff'  rested,  the  counsel  for  the  defendant  gave 
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eviJcncc  tending  to  prove  that  the  said  firm  of  Eaglesnm  <fc  Co. 
was  composed  of  the  defendant  James  alone,  and  that  the  defend- 
ants at  the  time  the  notes  wei^  made  were  husband  and  wife. 

The  counsel  for  the  defendant  requested  the  court  to  charge 
the  jury,  that  if  they  found  that  at  the  time  the  notes  were  made 
the  defendants  were  husband  and  wife,  they  should  render  a  ver- 
dict in  favor  of  the  defendants.  The  court  refused  so  to  charge, 
and  charged  the  jury  that  if  they  found  that  the  notes  were  sign- 
ed by  defendant  James  in  the  name  of  Eaglesum  &  Co.,  and 
that  defendants  were  at  that  time  husband  and  wife,  the  action 
could  not  be  sustained  against  the  wife  ;  but  that  where  an  action 
is  brought  against  two  persons,  and  it  turns  out  that  only  one 
was  ever  liable,  the  judgment  may  be  against  the  one  so  liable ; 
and  that  therefore,  in  this  case,  if  they  should  find  that  the  de- 
fendants were  husband  and  wife  at  the  time  the  notes  were  made, 
and  that  the  defendant  James  made  them  in  the  name  of  Eagle- 
ftum  &  Co.,'  their  verdict  should  be  in  favor  of  the  plaintiflF  against 
James  alone  for  the  amount  of  the  notes. 

To  which  refusal  to  charge  as  requested,  and  to  said  charge  and 
every  part  thereof,  as  given,  the  counsel  for  the  defendant  James 
excepted  in  due  form.  A  verdict  was  rendered  against  the  de- 
fendant James  alone  for  $573.96,  the  amount  of  the  notes.  The 
defendant  made  a  bill  of  exceptions,  and  the  judgment  rendered 
upon  the  verdict  having  been  affirmed  at  a  general  term  of  the 
supreme  court  in  the  eighth  district,  he  appealed  to  this  court. 

H.  S.  Cuttings  for  the  appellant,  insisted  upon  the  following, 
among  other  points :  I.  The  court  erred  in  refusing  to  charge 
the  jury,  as  requested  by  the  defendants'  counsel,  that  if  they 
were  satisfied  that,  at  the  time  of  the  making  of  the  notes  upon 
which  this  action  is  brought,  the  defendants  were  husband  and 
•  wife,  their  verdict  must  be  for  the  defendants.  1.  The  code  has 
not  changed  the  rule  of  the  common  law  in  relation  to  the  mis- 
joinder of  parties  defendant,  and  its  efibct  upon  the  judgment  to 
be  rendered  in  an  action.  {Code  of  1851,  §  274,  aiid  opinion 
Ke».— Vol.  L  88 
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of  Mr.  Justice  WUlard,  cited  ifi  the  note  to  that  section  Voar- 
hies  1st  ed.  of  the  Code,  p.  229  ;  Corning  iSf*  Homer  v.  Sliep- 
ard,  3  Pr.  R,  19 ;  Fullerton  v.  Taylor  and  others,  6  id,  259 ; 
CrandaU  v.  Beach,  7  id.  271 ;  MerrifieJd  v.  Cooley,  4  id.  272; 
Laforge  v.  Chilsoti,  3  Sand.  752.) 

The  section  above  referred  to  provides  that  a  judgment  may 
be  rendered,  in  the  discretion  of  the  court,  against  one  or  more  of 
several  defendants,  whenever  a  severed  jiidgTnent  7nay  he  prop- 
er. But  as  the  code  does  not  furnish  any  rule  as  to  the  ca^ es 
in  which  such  judgment  may  be  proper,  it  must  be  held  to  refar 
to  the  previously  existing  practice. 

Mr.  Justice  Marvin  in  his  opinion  in  this  case  concedes,  that 
lender  the  rule  as  it  existed  previous  to  the  code,  the  refusal  of 
the  judge  at  the  circuit  to  charge  as  requested  would  have  been 
improper ;  but  assumes,  in  the  conclusion  at  which  he  arrives,  that 
that  rule  had  been  changed  by  the  code,  and  relies  upon  the 
language  of  the  commissioners,  cited  from  their  report,  and  the 
case  of  Ladue  v.  Van  Vechten,  (8  Barb.  664.) 

As  to  the  language  of  the  commissioners,  it  is  no  part  of 
the  action  of  the  legislature.  If  it  were,  it  can  have  no  appli- 
cation to  this  cade,  except  tp  show  that  a  several  judgment,  in- 
stead of  preventing,  would  cause  a  failure  of  justice.  It  may  be 
here  assumed  that  the  defendant  James  had  a  set-off  against  the 
plaintiff;  but  as  two  defendants  were  joined  in  the  action,  wheth- 
er properly  or  improperly,  he  could  not  avail  himself  of  such  set 
off,  (2  R.  S.  354,  §  18,)  but  would  be  remitted  to  his  separate 
action,  and  would  be  compelled  to  take  the  risk  of  the  continued 
solvency  of  the  plaintiff.  The  case  of  Ladue  v.  Van  Vechten, 
if  it  were  good  law,  (and  it  is  submitted  that  it  is  not,  4  HIU, 
87,)  does  not,  as  is  supposed,  decide  this  case.  Here,  the  defend- 
ants were  sued  as  joint  contractors.  There,  the  contract  waa 
joint  and  several ;  and  the  decision  was  based  expressly  upon  • 
the  ground  that  the  defendants  might  be  made  severally  liable. 

2.  The  defendants  were  sued  as  parties  to  a  joint  contract,  as 
appears  by  the  complaint.  But  if  they  were  husband  and  wife, 
one  of  them  never  was  a  party  to  such  contract,  and  could  not 
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be  made  liable.  There  was,  therefore,  a  misjoinder,  and  the 
court  should  have  instructed  the  jury  to  render  their  verdict  for* 
the  defendants.  (1  Chit.  PL  44,  Sth  Am.  ed. ;  Id.  59,  citing  a 
case  from  Palmer,  312 ;  Weall  v.  King,  12  East,  452 ;  Bull. 
N.  P.  129  ;  Max  v.  Roberts,  6  Bos.  ^  Pul.  (2  N.  R.)  454 ;  1 
Saunders,  207  a,  note  ;  Cooper  v.  Whitehotise,  2  Car.  ^  P. 
545,  (JR.  C.  L.  25,  535 ;)  Siffkin  v.  Walker,  2  Camp.  308 ;  El- 
mendorfv.  Tappan,  5  Johfi.  116;  Livingstmi's  ExVs  y.  Trefjv- 
per,  11  id.  101 ;  Robertson  v.  Smith,  18  id.  478 ;  Mannahan 
V.  Gibbons,  19  id.  lf)9  ;  Platner  v.  Johnson,  3  fli«,  476 ;  AfiZfer 
V.  McCagg,  4  fl?W,  36.)  The  rule  established  by  the  above 
authorities  is,  that  if  too  many  persons  be  made  defendants,  and 
it  does  not  appear  upon  the  face  of  the  pleadings,  the  plaintiff 
may  be  notisuited  on  the  trial  if  he  fail  in  proving  a  joint  con- 
tract, or  the  verdict  must  be  for  the  defendant.  (2  N.  R.  457.) 
Nor  can  it  make  any  difference,  in  the  application  of  the  rule  to 
this  case,  that  the  defendant  James  pleaded  separately,  and  a  de- 
fault was  taken  against  the  other  defendant.  (19  Wend.  648 ; 
4  mU,  35.) 

N.  HUl,  Jr.  for  the  respondent,  insisted  upon  the  following, 
among  other  points :  I.  There  was  no  joint  liability  of  the 
defendants.  The  defendant  Eliza  Eaglesum  had  a  personal 
defense  to  the  action,  and  never  was  liable.  (Fullerton  v. 
Taylor  and  others,  6  How.  Pr.  R.  259,  No.  7,  March^ 
1852.) 

II.  A  several  judgment  in  this  action  was  proper,  because  the 
plaintiff  would  have  been  entitled  to  a  judgment  against  the 
defendant  James,  if  the  action  had  been  against  him  alone. 
(Code  of  1851,  §136;  Id.  §  274;  §  136,  ^4.8;  The  Presi- 
dent 4*c.  of  Mechanics^  Bank  of  Albany  v.  Rider  and  WU- 
bur,  b  How.  Pr.  Rep.  iOl.) 

Gardiner,  Ch.  J.  The  first  exception  relates  to  the  insuffi- 
ciency of  the  certificate  of  the  commissioners,  in  not  stating,  in 
pursuance  of  the  direction  of  the  judge  who  allowed  the  commis- 
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sion,  that  it  was  by  them  deposited  in  the  post  office.  The  di- 
rection indorsed  on  the  commission  was  as  follows :  "  This 
commission  when  executed  is  to  be  enclosed  in  a  wrapper,  and 
deposited  in  the  post  office  by  the  commissioners  at  the  city  of 
Toronto,  directed  to  Wells  Brooks,  Esq.*  comity  clerk  of  the 
county  of  Erie,  Buffialo,  Erie  county,  New- York,  and  a  certificate 
THEREOF  indorsed  upon  the  wrapper  across  the  seals  of  the  same 
by  the  commissioners."  The  meaning  of  the  direction  is  plain* 
The  word  "  thereof  refers  at  most  to  those  acts  by  the  commis- 
sioners, to  which  they  could  certify  before  parting  with  the  com- 
mission. It  cannot  be  construed  as  including  a  deposit  of  the 
papers  in  the  post  office  at  Toronto,  without  the  absurdity  of  sup- 
posing that  the  judge  intended  that  the  commissioners  should  cer- 
tify to  an  act  done  by  them,  before  its  performance.  Such  a  certifi- 
cate would  carry  a  falsehood  upon  its  face.  Every  one  w  ould  know 
that  it  could  not  have  been  made  after  the  deposit ;  for  the  com- 
mission would  then  be  in  the  c\i8tody  of  the  post  office  depart- 
ment. And  the  receipt  of  the  documents  through  the  iiiail, 
would  be  stronger  evidence  that  the  endorsement  was  made  be- 
fore the  deposit^  than  the  most  precise  and  unscrupulous  certifi- 
cate could  be  of  the  contrary.  The  direction,  if  understood  as 
the  defendant  insists  it  should  be,  would  be  void.  There  is 
nothing  in  the  statute  requiring  it  And  no  judge,  under  color 
of  directing  the  manner  in  which  a  commission  should  be  returned, 
can  deprive  a  party  of  the  benefit  of  the  statute,  unless  he  can 
procure  a  commissioner  who  will  certify  to  a  falsehood.  The 
objection  was  properly  overruled. 

The  next  exception  was  to  the  decision  6f  the  judge  in  allow- 
ing the  notes  annexed  to  the  commission  to  be  read'  in  evidence* 
The  objection  was,  that  there  was  no  sufficient  evidence  that 
they  were  the  same  notes,  proved  by  the  witnesses  examined  by 
the  commissioners.  The  notes  were  respectively  marked  A  and 
B.  They  were  referred  to  by  the  witnesses  as  being  thus 
marked ;  a  copy  of  each  was  also  given,  with  a  statement,  that 
the  witnesses  had  written  their  names  upon  each  note.  All  this 
appeared  in  the  depositions* 
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The  commissioners  then  certify,  that  the  witnesses  testified  as 
above  written^  that  they  subscribed  their  names  on  the  back  of 
the  notes  attached  to  such  answers,  which  were  produced  and 
shown  to  them.  The  notes  offered  in  evidence  corresponded  with 
the  description  given,  in  every  particular,  and  were  indorsed 
with  the  names  of  the  commissioners  in  pursuance  of  the  stat- 
ute. (2  R.  S.  394,  h  16,  suh,  3.)  This  is  all  that  is  necessary 
to  identify  the  papers.  The  question  indeed  w;a8  not  very  con- 
fidently argued  by  the  counsel  for  the  defendants,  and  was  prop- 
erly diposed  of  upon  the  trial. 

The  defendants'  counsel  requested  the  judge  to  instruct  the 
jury,  "•  that  if  they  were  satisfied  that,  at  the  time  of  making  the 
notes  upon  which  the  action  was  brought,  the  defendants  were 
hushaiid  and  wife,  their  verdict  must  be  for  the  defendants." 
This  was  refused ;  and  the  judge  charged,  that  under  the  circum- 
stances they  might  find  a  verdict  against  the  husband  alone. 
To  this  refusal,  the  defendants  excepted.  Whatever  may  have 
been  the  rule  at  common  law,  when  husband  and  wife  were  joined 
in  an  action  upon  contract,  made  during  coverture,  there  is  no 
doubt  that  the  ruling  of  the  judge  is  sustained  by  the  provis- 
ions of  the  code  of  procedure.  The  274th  section  provides,  that 
judgment  may  be  given  fory  or  against,  one  or  more  of  sev- 
eral defendants ;  and  by  the  third  subdivision  of  the  136th 
section,  if  all  the  defendants  have  been  served  with  process, 
judgment  may  be  taken  against  any,  or  either  of  them  severally, 
when  the  plaintiff  would  be  entitled  to  such  judgment,  if  the 
action  had  been  against  them,  or  any  of  them  alone.  The  de- 
fendant admits  that  James,  the  husband,  would  have  beeu  liable 
if  he  had  been  the  only  defendant,  as  he  obviously  would,  since 
the  contract  counted  upon  W4is  in  law  his,  exclusively.  He  relics 
upon  the  misjoinder,  and  upon  the  general  rule  of  the  common 
law,  that  where  a  joint  contract  is  the  subject  of  the  suit,  the 
recovery  must  be  against  all  the  defendants,  or  neither.  This 
was  the  inconvenience  the  above  provisions  of  the  code  were 
designed  to  remedy,  and  no  case  is  likely  to  be  presented,  in 
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which  their  application  would  be  more  manifestly  equitable  and 
just  than  the  present. 
The  judgment  of  the  supreme  court  should  be  affirmed. 

Denio,  Johnson,  Allen,  Edwards  and  Parker,  Js.,  con 
curred  in  the  foregoing  opinion.  Selden,  J.,  dissented  on  the 
question  last  discussed. 

Judgment  affirmed. 


Kellogo  and  others  against  Slauson  and  others. 

Ad  alignment  by  an  iDsolyeDt  debtor  of  his  property  to  trustees  for  the  benefit 
of  his  creditors,  which  expressly  authorizes  them  to  seU  the  property  upon 
credit  J  is  void  as  against  the  creditors  of  the  assignor. 

But  an  assignment  will  not  be  construed  as  conferring  this  authority,  where  its 
language  is  consistent  with  a  different  mtcrpretation  which  makes  it  legal  and 
yalid. 

Accordingly,  where  the  assignment  authorized  the  trustees  to  take  posse8si<m  of 
the  property  and  seU  and  dispose  of  the  same  upon  »uch  terms  and  conditions 
as  in  their  judgment  might  appear  best  .and  most  for  the  interests  of  the  jpor- 
ties  concerned,  and  convert  the  same  into  money ;  Held,  that  it  was  valid. 

Appeal  from  a  judgment  of  the  supreme  court  sitting  in  the 
fifth  district. 

The  complaint  alleged  that  in  February,  1851,  at  Denmark, 
Lewis  county,  the  defendants  unlawfully  took  and  converted 
goods,  wares  and  merchandise  belonging  to  the  plaintifiFs,  of  the 
value  of  $700.  The  answer  denied  that  the  property  belonged 
to  the  plaintifis,  and  alleged  that  their  only  claim  of  title  to  it 
was  by  virtue  and  color  of  an  assignment  of  the  property  made 
to  them  by  one  Backus,  in  November,  1850,  professedly  for  the 
benefit  of  his  creditors ;  and  that  such  assignment  was  made  ])y 
Backus  without  consideration,  for  the  purpose  and  with  the  in- 
tent of  hindering,  delaying  and  defrauding  his  creditors.     The 


ALBANY,  SEPTEMBER,  1864.  303 

Kellogg  against  Slauson. 

answer  further  alleged  that  the  defendants  were  creditors  of 
Eackus  at  the  time  the  assignment  was  made ;  that  they  recov- 
ered judgment  upon  their  debt  in  January,  1851,  upon  which  an 
execution  was  issued  to  the  sherifiFof  Lewis  county  and  the  prop- 
erty seized  and  sold  thereon,  the  same  then  being  the  property 
of  Backus  and  not  of  the  plaintiffs,  which  were  the  same  taking 
and  converting  alleged  in  the  complaint.  The  plaintiffs  by  reply 
denied  the  allegations  of  new  matter. 

The  cause  was  tried  before  Mr.  Justice  Allen,  in  September, 
1851,  at  the  Jefferson  county  circuit.  The  taking  of  the  prop- 
erty by  the  defendants,  by  virtue  of  the  execution  mentioned  in 
the  answer,  was  admitted ;  it  was  also  admitted  that  Backus  was 
in  possession  of  the  same  up  to  the  1st  of  November,  1850.  The 
plaintiffs  read  in  evidence  an  instrument  dated  November  1st, 
1850,  executed  by  Backus  to  the  plaintiffs,  in  which  it  was  re- 
cited that  he  was  indebted  in  sundry  considerable  amounts,  and 
had  become  unable  to  pay  the  same  with  punctuality  or  in  full,  and 
by  which  he  sold,  assigned  and  conveyed  all  his  property  to  the 
plaintiffs  in  trust,  and  to  and  for  the  use  and  purpose  that 
the  plaintiffs  should  "  take  possession  of  all  and  singular  the 
property  and  effects  thereby  assigned,  and  sell  and  dispose  of 
the  same  npofi  such  terms  and  conditions  as  in  their  judgment 
vnay  appear  best  and  most  for  the  interest  of  the  parties  con- 
cerned, and  convert  the  same  into  money,"  and  with  the  avails 
and  proceeds  pay  all  his  debts  with  certain  preferences  therein 
specified,  and  return  the  surplus,  if  any  there  should  be,  to  him. 
Further  evidence  was  given  by  the  respective  pg^rties,  but  none 
affecting  the  questions  arising  on  the  bill  of  exceptions. 

At  the  close  of  the  trial  the  counsel  for  the  defendants,  among 
other  points,  made  the  following,  and  requested  the  court  to  rule 
and  decide,  1.  That  the  assignment  is  fraudulent  and  void  on  its 
face,  by  reason  of  its  giving  power  to  the  assignees  to  deal  with 
the  assigned  property  in  their  discretion ;  that  the  clause  author- 
izing them  to  sell  and  dispose  of  the  same  upon  such  terms  an4 
conditions  as  in  their  judgment  may  appear  best  and  most  for 
the  interest  of  the  parties  concerned,  gave  the  assignees  an  un- 
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lawful  discretion  over  the  property — ^authorized  them  to  sell 
upon  credit  or  any  terms  whatever,  or  at  any  time  to  suit  the 
convenience  and  wishes  and  for  the  benefit  of  the  assignor; 
2.  That  the  assignment  is  void,  for  the  reason  that  it  did  not  ap- 
pear on  its  face  or  otherwise  that  the  assignor  was  insolvent,  or 
had  any  legal  cause,  ground  or  reason  for  making  it ;  that  the 
case  called  for  such  explanation  uid  it  devolved  upon  the  plain- 
tiffs to  give  it,  and  that  in  its  absence  the  assignment  should  be 
deemed  in  law  fraudulent. 

The  court  refused  so  to  rule  or  charge  the  jury  as  matter  of 
law,  and  the  counsel  for  the  defendants  excepted.  The  ques- 
tions of  fraud  or  fraudulent  intent  arising  in  the  case  were  sub- 
mitted to  the  jury  as  questions  of  fact,  with  directions  as  to  the 
law.  A  verdict  was  rendered  in  favor  of  the  plaintiffs  for  the 
value  of  the  property  taken.  A  bill  of  exceptions  was  made  by 
the  defendants  and  judgment  rendered  upon  the  verdict,  which  was 
*laffirmed  at  general  term ;  the  defendants  appealed  to  this  court 

T.  H.  Rodman^  for  the  appellants. 

N,  Hillj  Jr. J  for  the  respondents. 

Parker,  J.  The  question  is  not  raised  in  this  case,  whether 
the  solvency  of  Backus  at  the  time  of  the  assignment  would  ren- 
der  the  assignment  void.  The  burthen  of  proving  that  feet,  or  * 
any  other  on  which  the  defendant  depended  to  show  the  assign- 
ment  to  be  fraudulent,  rested  upon  the  defendant,  who  relied 
solely  upon  the  recital  in  the  assignment.  (10  Paig'e,  802.) 
But  the  recital,  even  if  it  were  evidence  as  between  these  par- 
ties, falls  far  short  of  showing  the  solvency  of  the  assignor.  It 
seems  rather  to  intimate  his  insolvency.  After  reciting  that  he 
is  justly  indebted  in  sundry  considerable  sums  of  money,  it  adds 
that  he  has  become  unable  to  pay  and  discharge  the  same  with 
punctuality  or  in  full,  and  expresses  his  desire  to  make  a  fair 
and  equitable  distribution  of  his  property  and  effects  among  his 
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creditors.  These  expressions  are  inconsistent  with  the  idea  of 
solvency. 

Bat  the  principal  ground  relied  upon  to  avoid  this  assignment 
is  that  it  authorizes  a  sale  on  credit,  and  falls  within  the  decision 
b  Barney  v.  Oriffiriy  (2  Comst  365,)  and  Nicholson  v.  Leavitt, 
(2  Sdd,  510.)  In  these  cases  tKe  assignments  authorized  sales 
upon  credit  in  express  terms.  In  this  case,  the  assignees  were 
authorized  to  sell  and  dispose  of  the  property  '^  upon  such  terms 
and  conditions  as  in  their  judgment  might  appear  best  and  most 
for  the  interests  of  the  parties  concerned^  and  convert  the  same 
into  money,"  See.  It  is  claimed  that  this  authority  is  broad 
enough  to  cover  a  sale  on  credit. 

It  is  certain  that  the  "  terms  and  conditions"  on  which  the 
property  is  to  be  ^sposed  of,  are  left  entirely  to  the  discretion 
of  the  assignees.  But  that  discretion  is  to  be  exercised  within 
legal  limits.  The  law  implies  a  restricticm  not  inserted  in  ex- 
press words.  It  will  not  defeat  the  instrument,  by  inferring 
that  the  assignor  contemplated  an  illegal  act  There  is  no 
express  authority  given  in  the  assignment  to  sell  on  credit  or  do 
any  other  illegal  act,  and  there  is  ample  roomj  within  legal  lim- 
its, for  the  exercise  of  the  discretion  conferred.  The  assignees 
were  at  liberty  to  sell  at  public  or  private  sale — in  large  or 
small  quantities— or  one  article,  with  the  privilege  of  taking 
more  of  the  same  kind  at  the  same  price.  They  might  require 
a  certain  percentage  to  be  paid  at  the  time  of  the  bid  and  the 
balance  on  delivery,  and  might  prescribe  the  time  and  place  for 
delivery  in  gross  or  in  parcels.  The  language  of  the  assign- 
ment can  be  abundantly  satisfied  by  a  construction  that  shall 
support  the  instrument,  and,  in  such  case,  the  rule  is  well 
settled  that  a  construction  shall  not  be  given  which  shall  do- 
feat  it. 

If  the  general  authority  given  in  the  assignment  is  to  be 
regarded  as  contemplating  and  authorizing  a  sale  on  credit,  it 
authorizes  equally  any  and  every  other  illegal  act ;  such  as  dis- 
posing of  it  by  lottery,  or  at  a  raffle ;  making  the  sale  a  cover 

Keb.— Vol.  I.  89 
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for  usury ;  agreeing  with  the  assignee  himself  to  keep  posses- 
sion and  dispose  of  it  for  his  own  benefit,  (fcc.  All  these  illegal 
things  might  be  done  under  the  broad  authority  to  sell  and  dis- 
j)ose  of  the  property  on  such  terms  and  conditions  as  in  the 
judgment  of  the  assignees  might  appear  best,  and  a  design  to  do 
ihem  may  with  as  much  propriety  be  imputed  to  the  parties  to 
the  assignment  as  a  design  to  sell  on  credit. 

In  an  agreement  between  A.  and  B.,  that  the  latter  shall  loan 
for  the  former  the  sum  of  ten  thousand  dollars,  on  such  terms 
and  conditions  as  he  shall  deem  best  for  the  interests  of  A.,  the 
language  is  broad  enough  to  authorize  an  usurious  loan ;  but 
the  law  would  not  construe  it  as  covering  such  an  authority, 
and  would  not  hold  it  void,  as  being  an  agreement  to  do  an  illegal 
act.  It  is  only  when  the  authority  is  express  to  do  an  illegal  act, 
that  the  instrument  will  be  held  void.  Where  the  authority  is 
general,  it  will  be  deemed  to  be,  and  to  have  been  intended  to  be, 
within  the  limits  prescribed  by  law. 

In  Meacham  v.  Sternes^  (9  Paige^  898,)  where,  in  an  assign- 
ment in  trust,  the  assignor  directed  the  trustee  to  sell  the  prop- 
erty "  in  such  manner  and  at  such  reasonable  times  as  should 
seem  proper  to  him,V  it  was  held  that  he  was  not  authorized  to 
sell  at  retail  and  on  credit,  nor  to  send  it  to  agents  to  be  sold  on 
commission.  General  as  was  the  power  conferred,  it  was  held 
not  to  extend  to,  and  that  it  would  not  protect  the  assignee  in 
doing,  the  illegal  acts  mentioned.  In  Hitchcock  v.  Cadmus,  (2 
Barb.  S.  C.  R.  381,)  the  assignees  were  authorized  "to  manage 
and  improv^^  the  assigned  property,  and  it  was  held  that  such 
provision  did  not  render  it  invalid ;  but  that  these  words  should 
be  satisfied  by  a  construction,  which  would  not  empower  the 
assignees  to  retain  the  assigned  property  for  the  purpose  of  erect- 
ing buildings,  and  making  alterations  and  repairs  on  the  real 
estate,  and  thus  to  hinder  and  delay  creditors  from  collecting 
their  just  debts.  In  Whitney  v.  Krows,  (11  Barb,  198,)  the 
assignment  contained  the  same  authority  in  precisely  the  same 
language  as  in  the  case  now  under  consideration ;  and  it  was  held 
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by  Hams,  J.,  that  it  should  not  be  construed  as  authorizing 
them  to  sell  on  credit.     The  same  construction  was  put  upon 
the  same  language  by  Edwards,  J.,  in  Southworth  v.  Sheldon^ 
(7  Hmo.  Pr,  R.  414.)    In  Bellows  v.  Pat  ridge,  recently  de- 
cided by  Roosevelt,  J.,  and  not  reported,  the  assignment  author- 
ized the  assignee,  "  as  soon  as  reasonably  practicable  with  due  re- 
gard to  the  rightful  interests  of  all  the  parties  concerned,  to  convert 
into  money  by  sales,  either  public  or  private,  or  by  collection,  as 
the  case  might  require,  or  as  might  in  the  judgiri^nt  of  T.  F.  (the 
assignee)  be  for  the  best  advantage,  all  the  said  real  and  personal 
property,  (kc,  and  to  apply  the  proceeds,  <fec.,  as  directed  in  the 
assignment.''     It  was  objected  that  this  was  void,  as  authorizing 
a  sale  on  credit.     But  the  court  held  that  nonsuch  illegal  intent 
Tvould  be  implied.     A  case  has  recently  been  decided  at  general 
term  by  the  supreme  court,  sitting  in  the  third  district,  {Mann 
V.  Whitlockj)  which  is  not  yet  reported,  in  which  the  assignee 
was  authorized  "to  employ  suitable  agents  at  a  reasonable  com- 
pensation, &c,j  and  generally  to  adopt  such  measures  in  relation 
to  the  settlement  of  the  estate  as  would,  in  his  judgment,  promote 
the  true  interests  thereof."    It  was  held  that  this  general  author- 
ity did  not  authorize  a 'sale  on  credit,  and  that  the  assignment 
was  valid.    In  the  cases  of  Wbodburn  v.  Mosher,  (9  Barb,  S. 
a  /?.  255,)  and  Murphy  v.  Bell,  (8  How.  Pr.  R,  468,)  there 
was  a  provision  that  the  assignees  should  convert  the  assigned 
estate  into  money  ^^  within  such  convenient  time  as  to  them  should 
seem  meet,"  and  it  was  held  that  it  was  an  authority  to  sell  on 
credit.     A  specific  provision,  giving  "convenient  time,"  distin- 
guishes those  cases  from  the  one  under  consideration. 

I  have  learned  of  no  case  in  which  the  assignment  has  been 
held  invalid  on  the  ground  now  taken ;  but  so  far  as  opinions 
have  been  expressed  by  the  courts,  I  believe  they  agree  gene- 
rally in  the  view  I  have  taken.  The  clause  in  question  has  long 
been  in  use  in  this  state,  and  will  be  found  in  the  established 
precedents.  {Ang.  on  Assignments,  209,  215.)  I  believe  it 
was  never  questioned  till  since  the  decision  in  Barney  v,  Chriffin* 
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I  think  the  assignment  was  valid,  and  that  the  judgment  of 
the  supreme  court  should  be  affirmed. 

Johnson,  J.,  delivered  an  opinion  to  the  same  efiFect 

Gardiner,  Gh.  J.,  and  Denio,  Selden,  Allen  and  Ed- 
wards, Js.,  concurred- 

Judgment  affirmed. 


Bexford  and  others  against  Knight. 

The  legislature  had  authority  to  pass  the  law  (1  R.  S,  226,  %  49,)  enactuig  that 
where  premises  had  heen  appropriated  to  the  use  of  a  canal,  no  daim  (br 
damages  therefbr  should  be  reoeiyed  by  the  appraisers,  or  paid,  unless  exhibi- 
ted within  a  year  afler  the  law  took  effect,  and  that  such  piemiaes  should  be 
deemed  the  property  of  the  state. 

This  law  does  not  conflict  with  the  constitution  of  the  United  States.  Nor  did  it 
Tiolate  the  provision  of  the  constitution  of  this  state,  forbidding  the  taking  of 
priyate  property  for  public  use  without  just  compensation. 

The  title  to  premises  which  were  apprq;>riated  to  the  use  of  the  state  canals,  at 
the  time  this  law  took  effect,  is  in  the  state.  The  state  acquired  an  estate  in 
fee  in  such  premises. 

Upon  an  abandonment  of  their  use  for  the  purposes  of  a  canal,  the  premises  da 
not  revert  to  the  former  owner ;  title  to  the  same  odhtinues  in  the  state. 

The  action  was  to  recover  the  possession  of  a  small  parcel  of 
land  situate  in  Clifton  Park,  Saratoga  county.  The  plaintiffs, 
by  the  complaint,  claimed  title  as  the  widow  and  heirs  of  Eleazer 
Bexford  the  younger.  The  defendant,  by  his  answer,  denied 
that  the 'plaintiffs  had  title,  and  alleged  that  he  was  in  the  law- 
ful possession  of  the  premises. 

The  cause  was  tried  before  Justice  Paige,  at  the  Saratoga 
circuit,  in  October,  1850,  when  the  plaintiffs  were  nonsuited, 
with  leave  to  them  to  make  a  case,  and  apply  to  the  supreme 
court  at  general  term  thereon  for  a  new  trial.    The  cause  waa 
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lieard  upon  the  case  made,  at  a  general  term  in  the  fourth  dis- 
trict, and  a  new  trial  denied,  and  judgment  ordered  in  favor  of 
the  defendant  upon  the  nonsuit  granted  at  the  circuit.  {See 
15  Barb.  S.  C.  R.  627.)  The  case  was  turned  into  a  bill  of  ex- 
ceptions, and  inserted  in  the  record.  Several  of  the  questions 
which  were  discussed  upon  the  case  before  the  supreme  court 
were  not  before  this  court. 

From  the  bill  of  exceptions  it  appeared  that  the  plaintiffs,  on 
the  trial,  proved  that  the  land  in  question  was  parcel  of  a  farm 
owned  by  Eleazer  Bexford  the  elder,  who  died  intestate  in  1819| 
leaving  a  son,  Eleazer  Bexford  the  younger,  and  other  children ; 
that  between  the  years  1819  and  1825,  the  other  children  con- 
yeyed  all  their  interest  in  this  farm  to  Eleazer  Bexford  the 
younger,  who  died  in  1829,  leaving  the  plaintiffs  his  widow  and 
heirs  at  law.  After  the  plaintiffs  rested,  the  defendant  produced 
what  purported  to  be  maps  of  a  portion  of  the  Erie  canal  as 
originally  constructed,  and  of  the  same  portion  as  enlarged,  upon 
which  maps  the  premises  in  controversy  were  designated.  These 
maps  were  not  in  any  way  authenticated,  as  the  original,  or  copies 
of  any  maps  made  by  statute  evidence,  and  their  use  on  the 
trial  was  objected  to,  except  for  the  purpose  of  designating  the 
locality  of  the  premises  in  dispute ;  and  it  did  not  appear  that 
they  were  received  or  used  with  any  other  view.  The  defend- 
ant proved  by  other  evidence,  that  the  premises  sought  to  be  re- 
covered were  actually  occupied  by  and  used  as  a  part  of  the 
Erie  canal,  as  originally  staked  out  and  constructed,  prior  to  the 
year  1825,  and  that  this  occupation  and  use  continued  from  that 
time  until  the  enlarged  canal  was  constructed.  That  in  making 
the  enlarged  canal,  its  location  at  this  point  was  changed,  and 
that  since  this  period  the  premises  had  been  used  and  occupied 
by  the  defendant  There  was  some  evidence  tending  to  prove 
that  Eleazer  Bexford  the  younger,  in  1822  and  1823,  claimed 
damages  of  the  state  for  the  appropriation  of  these  premises  for 
the  original  canal,  but  no  sufficient  evidence  that  such  damages 
had  been  appraised  or  paid.  The  defendant  also  proved  that 
in  September,  1826,  Eleazer  Bexford  the  younger  conveyed  to 
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one  Curtiss  two  lots  of  land,  the  one  on  the  east  and  the  other 
on  the  west  side  of  the  canal  as  then  located  and  of  the  premises 
now  in  dispute,  the  canal  being  designated  in  the  deed  as  a 
boundary  of  each  lot.  The  defendant  derived  title  to  one  of 
these  lots  from  Curtiss. 

At  the  close  of  the  trial,  the  counsel  for  the  defendant  moved 
the  court  to  nonsuit  the  plaintifiF  on  the  following  grounds: 
(1.)  That  the  premises  in  question  belonged  to  the  state  if  they 
did  not  belong  to  the  defendant;  (2.)  That  if  the  right  of  the 
state  thereto  had  ceased,  the  land  reverted  to  the  defendant  as  a 
grantee  deriving  title  from  Rexford.  The  court  granted  said 
motion  and  nonsuited  the  plaintiff,  and  the  counsel  for  the  plain- 
tiff excepted.-^  From  the  judgment  of  nonsuit  entered  in  favor 
of  the  defendant  the  plaintiffs  appealed  to  this  court 

P,  Potter,  for  the  appellants,  submitted  in  substance  the  points 
and  arguments  presented  by  him  on  the  part  of  the  appellants 
to  the  supreme  court,  which  will  be  found  at  length  in  15  Bar- 
bour's Sup.  Court  Reports,  632. 

N.  HUlj  Jr.,  for  the  respondent,  submitted  the  following  points, 
with  others.  First.  The  title  of  the  state  does  not  depend 
upon  whether  Rexford  succeeded  in  getting  pay  for  the  land,  in 
money  or  otherwise.  It  is  enough  that  a  mode  was  provided  by 
which  he  could  have  his  claim  for  damages,  if  any,  ascertained 
and  enforced.  {LawsoflSVl,  p.  202,  203,  §  3;  Id.  of  1821, 
p.  248,  S 1 ;  /d.  of  1825,  p.  398, 9,  §§  1,  2 ;  1  R.  S.  226,  §  49.) 
1.  This  remedy  has  always  been  deemed  a  compliance  with  the 
constitutional  requisition  as  to  just  compensation.  (6  Hill^  359, 
361 ;  18  Wend.  9, 17, 18,  27,  28 ;  14  id.  56  ;  10  id.  666  ;  6  id. 
634 ;  4  id.  667 ;  7  Barb.  426 ;  2  Dev.  ^  Batt.  451 ;  1  Smith, 
{Ind.)  83.)  2.  If  the  title  depended  on  an  appraisement,  the 
plaintiffs  renounced  this  condition  by  omitting  to  apply  in  time, 
and  thus  consented  that  the  state  should  become  owner  abso- 
lutely. (1  R.  S.  226,  §  49 ;  Id.  777,  i  5,  subd.  3 ;  8  Comstock, 
611.) 
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Second.  By  the  permanent  appropriation  of  the  land  as 
a  part  of  the  canal,  the  state  acquired  an  absolute  title  in  fee, 
and  there  is  no  pretense  for  saying  that  it  has  reverted.  1.  The 
statute  clearly  meant  that  the  entire  estate  of  the  owner  should 
be  acquired  by  the  appropriation ;  not  an  estate  depending  on 
contingencies,  nor  an  easement.  {Laws  of  1817,  p.  303,  §  3 ; 
1  jR.  S.  218,  §  4  ;  Id,  226,  §  49 ;  7  John.  Ch.  R.  343, 4.)  2.  The 
permanent  nature  of  the  object  in  view  required  an  absolute 
estate  in  fee,  and  the  owner  was  to  be  compensated  accordingly. 
{See  2  Watts,  198 ;  6  HUl,  361,  2  ;  Cmst.  of  N.  Y.  1821,  art. 
7,  §  10 ;  Const.  o/1846,  art.  7,  §  6.)  3.  The  title  thus  acquired 
did  not  revert  merely  because  the  land  ceased  to  be  uped  as  part 
of  the  actual  structure  of  the  canal.  (2  Paige,  184  ;  Hayward 
V.  Mayor,  ^c.  8  N.  Y.  Leg.  Obs.  244,  247 ;  see  S.  C.  in  court 
of  appeals,  3  Selden,  314 ;    Watts,  195,  6.) 

Johnson,  J.  The  plaintiffs  are  right  in  the  position  that  the 
maps  which  were  given  in  evidence  by  the  defendants,  of  those 
parts  of  the  Erie  canal  as  originally  constructed  and  as  subse- 
quently enlarged,  that  include  the  premises  in  question,  do  not 
upon  the  bill  of  exceptions  appear  either  to  be  or  to  be  copies 
of  the  maps  mentioned  in  chapter  451,  §  6,  of  the  laws  of  1837. 
They  therefore  did  not  of  themselves  afford  presumptive  evidence, 
that  the  lands  thereon  indicated  to  belong  to  the  state  had  been 
taken  and  appropriated  by  the  state  for  the  canals.  Nor  does 
enough  appear  upon  the  bill  of  exceptions  to  enable  us  to  say 
that  they  were  offered  as  being  such  maps,  although  the  form  of 
the  objection  taken  to  them  would  incline  us  to  think  that  may 
have  been  the  case.  If  in  fact  they  were  maps  to  which  by  law 
the  character  of  presumptive  evidence  was  attached,  the  defend- 
ant has  lost  the  benefit  of  them  by  failing  to  get  into  the  bill  of 
exceptions  a  clear  disclosure  of  their  character. 

It  remains  to  be  considered  whether,  without  the  benefit  of  the 
presumption  which  might  have  arisen  from  authenticated  copies 
of  the  state  maps,  the  defendant  has  succeeded  in  making  out  a 
defense. 
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It  is  established  by  the  evidence  disclosed  in  the  bill  of  ex- 
ceptions, that  the  premises  demanded  by  the  plaintiff  were  actu- 
ally occupied  by  the  canal  as  originally  constructed,  and  at  least 
as  early  as  1825.  They  continued  to  be  so  occupied  until  the 
enlarged  canal  was  constructed.  Since  that  time  the  defendant 
has  occupied  the  premises.  There  is  no  sufficient  evidence  of 
an  appraisement  of  these  premises  as  appropriated  for  the  canal. 
The  unsigned  and  undated  paper  found  in  the  office  of  the  ca- 
nal appraisers,  although  admitted  to  relate  to  the  premises  in 
question,  is  not  itself  proof  of  an  appraisement,  and  it  is  the 
only  attempted  proof. 

The  defendant's  case,  therefore,  depends  upon  the  effect  of 
section  49  of  title  9  of  chapter  9  of  the  first  part  of  the  re  'se- 
statutes.  .That  section  reads  as  follows  :  "  No  claim  for  dam- 
ages for  premises  that  shall  have  been  appropriated  for  the  use 
of  a  canal,  at  any  time  before  this  chapter  shall  be  in  force,  shall 
be  received  by  the  appraisers,  unless  it  shall  be  exhibited  with- 
in one  year  after  this  chapter  shall  become  a  law;  and  the 
premises  so  appropriated  shall  be  deemed  the  property  of  the 
state ;  and  no  claims  other  than  those  so  exhibited  shall  be  paid, 
without  the  special  direction  of  the  legislature."  The  chapter 
in .  which  this  section  is  found  was  passed  December  8d,  1827, 
and  took  effect  as  a  law  January  1st,  1828. 

The  mere  reading  of  this  section  makes  it  apparent,  that  prem- 
ises may  be  appropriated  to  the  use  of  a  canal  within  its  mean- 
ing, before  any  claim  for  damages  or  any  appraisement  thereof. 
The  appropriation  is  complete,  when  the  officers  of  the  state  have 
entered  upon  and  taken  possession  of  the  land  and  constructed 
the  canal  upon  it  {Baker  v.  Johnson^  2  HiU,  342 ;  People  v. 
Hayden,  6  id,  869.)  The  premises  demanded  were,  therefore, 
both  when  this  section  was  passed  and  when  it  took  effect  as  a 
}aw,  in  the  condition  to  which  the  language  of  the  section  ap- 
plies. They  had  been  appropriated  to  the  use  of  a  canal,  and 
according  to  the  language  of  the  section  claims  for  damages 
on  account  of  such  appropriation  were  to  be  made  to  the  ca- 
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nal  appraisers  within  a  year,  and  no  others  were  to  be  paid 
without  the  special  direction  of  the  legislature,  and  the  prem- 
ises so  appropriated  were  to  be  deemed  the  property  of  the 
state. 

If  the  legislature  had  the  power  to  pass  this  law,  then  the 
premises  were  and  are  in  pursuance  of  its  terms  to  be  deemed 
the  property  of  the  state.    The  act  is  in  substance  a  statute  of 
limitations  applicable  to  pre-existent  demands.     In  respect  to 
statutes  of  limitations,  the  supreme  court  of  the  United  States 
Bay,  in  Jackson  v.  Lamphire,  (3  Peters,  290,)  "  The  time  and 
manner  of  their  of  nation,  the  exceptions  to  them,  and  the  acts 
from  which  the  time  umited  shall  begin  to  run,  will  generally  de- 
pend on  the  sound  discretiW  of  the  legislature,  according  to  the 
nature  of  the  titles,  the  situation  of  the  country  and  the  emer- 
gency which  leads  to  their  enactment.    Cases  may  occur,  where 
the  provisions  of  a  law  on  those  subjects  may  be  so  unreasonable 
as  to  amount  to  a  denial  of  a  right,  and  call  for  the  interposition 
of  the  court."    The  provisions  of  this  act,  which  allowed  a 
year  after  its  passage  for  the  making  of  claims,  do  not  come  up 
to  the  unreasonableness  which  wilF  render  such  a  law  void.    To 
do  that,  a  court  must,  I  think,  be  able  to  say,  that  no  substan- 
tial opportunity  is  afforded  to  the  party  affected  to'assei^t  his 
rights  after  the  passage  of  the  law ;  that  the  unmistakable  pur- 
pose and  effect  of  the  law  is  to  cut  off  the  right  of  the  party,  and 
not  merely  to.  limit  the  time  in  which  he  may  begin  to  enforce  it 
Viewed  as  a  statute  of  limitations,  the  act  in  question,  there- 
fore, does  not  violate  the  provision  of  the  constitution  of  the 
United  States,  forbidding  the  states  to  pass  any  law  impairing 
the  obligation  of  contracts. 

Nor  does  it  violate  the  provision  of  the  constitution  of  this 
state,  of  1821,  which  forbids  the  taking  of  private  property  for 
public  use  without  just  compensation.  The  People  v.  Hayden 
and  Baker  v.  Johnson^  before  cited,  as  well  as  Bloodgood  v.  The 
Mohawk  and  Hudson  Railroad  Co,y  (18  Wend.  9,)  affirm  the 
position  that  where  private  property  is  taken  by  the  state  for 
Kkr.— Vol.  I.  40 
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publie  use,  it  is  sufficient  that  a  certain  and  adequate  remedy 
should  be  provided,  by  which  the  individual  can  obtain  compeih 
sation  without  any  unreasonable  delay.  Such  a  remedy  wu 
provided  by  the  acts  of  1817  and  1819  in  respect  to  the  constrao- 
tion  of  the  canals.  The  construction  upon  those  acts  has  been, 
that  the  fee  did  not  vest  in  the  state  until  the  payment  of  the 
compensation,  although  the  authority  to  enteip  upon  and  appro- 
priate the  land  was  complete,  prior  to  payment.  If  the  officers 
whose  duty  it  was  to  procure  an  appraisement  did  not  proceed  to 
perform  that  duty,  the  remedy  by  mandamus,  to  get  them  in 
motion,  was  adequate  and  complete.  By  force  of  those  acts,  the 
entry  upon,  and  appropriation  of  the  premises  in  question  for 
the  canal,  were  lawful,  even  though  the  fee  did  not  pass,  by  reason 
of  the  non-appraisement  of  the  damages  and  their  consequent 
non-payment. 

When  §49,  before  referred  to.  was  passed,  the  condition  of  the 
property  was  that  the  state  had  appropriated  it  lawfully  for  a 
canal,  but  the  fee  had  not  passed,  compensation  not  having  been 
made.  That  section  declared  that  premises  so  situated  should 
be  deemed  the  property  of  the  state,  giving  to  the  party  his  rem- 
edy to  obtain  payment  therefor,  but  requiring  that  right  to  be 
exercised  within  the  period  of  a  year.  The  state  thereby  exer- 
cised directly  its  right  of  enunent  domain  upon  the  property  so 
situated,  as  effectually  as  if  it  had  then  first  been  taken  under  the 
delegated  authority  of  the  canal  commissioners. 

As  to  the  quantity  of  estate  acquired  by  the  state,  I  entertain 
no  doubt  that  it  is  a  fee  simple.  The  language  employed  is  so 
broad  as  to  require  a  fee  simple.  The  lands  are  to  be  deemed 
the  property  of  the  state,  and  that  excludes  the  idea  that  any 
one  else  is  to  retain  a  property  in  them*  That  under  such  a  state 
of  the  title,  the  lands  would  not  revert  upon  the  abandonment  of 
their  use  for  the  purpose  of  a  canal,  and  that  such  a  title  might 
be  acquired  under  the  right  of  eminent  domain, -not withstanding 
the  possibility  that  the  lands  might  cease  to  be  used  for  the  pur- 
pose for  which  they  were  originally  taken,  was  held  in  Hay  ward 
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▼.  The  MaytJT  4*c.  of  Neuh  York,  (3  Selden,  814.)    The  nonsuit 
was  therefore  right,  and  the  judgment  should  be  affirmed. 

Edwards,  J.,  delivered  an  opinion  to  the  same  effect 

Oardiner,  Ch.  J.,  and  Denio,  Allen  and  Selden,  Js., 
concurred. 

Parker,  J.,  dissented. 

Judgment  affirmed. 


Craig  and  others  against  Wells. 

To  authorize  several  instruments  executed  at  the  same  time  to  be  constraed  to- 
gether as  constituting  one  contract  or  conveyance,  they  should  be  between  t3i# 
same  parties.    Per  Selden,  J. 

CoDditioDS  In  grants  are  not  favored  by  the  law^and  >  henoe  must  be  clearly 
expressed. 

Xo  particular  words  are  requisite  to  create  a  condition,  but  they  must  clearly  im- 
port, that  the  vesting  or  continuance  of  tlic  estate  is  to  depend  upon  the  supposed 
contingency. 

A  reservation  is  never  of  a  part  of  the  thing  granted,  but  of  something  issuing  or 
created  out  of  it. 

An  exception  must  be  of  a  portion  of  that  which  is  included  by  the  general  de- 
Sbription  in  the  grant. 

A  prohibition  of  the  use  of  property  granted  inconsistent  with  the  title  conveyed, 
is  void. 

A  valid  restriction  of  the  use  of  property  conveyed  may  be  impoeod  by  a  condi- 
tion upon  covenant  of  the  grantee.    Per  Selden,  J. 

M.,  being  the  owner  of  premises  situate  on  both  sides  of  the  Walkill,  with  mills 
situate  thereon  propelled  by  its  waters,  by  separate  deeds  executed  at  the 
same  time,  convc3red  to  his  son  G.,  in  fee,  land  with  a  grist  mill,  dkc.  there- 
on, situate  on  the  east  side  of  the  stream,  and  to  his  son  W.,  in  fee,  land  on  the 
west  side,  with  a  frilling  mill,  &c.  thereon :  the  deed  to  G.  contained  a  clause 
excepting  and  prohibiting  the  right  of  carrying  on  upon  the  premises  granted  to 
him,  the  business  of  fulling  or  dressing  cloth,  &c.,  and  also  the  right  of  using 
the  water  of  the  stream  for  any  purpose  other  than  grinding  grain,  when  the  same 
should  be  necessary  or  useful  to  W.,  his  heirs,  dec,  for  UiefUling,  dec  of  doth 
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upon  the  premises  conveyed  to  him  by  M.,  by  deed  of  cTen  date;  the  deed  to 
W.  contaiDed  a  clause  excepting  and  prohibiting  the  right  of  using  the 
vfoters  of  the  WalkiU  for  turning  any  wheel  not  used  or  useful  in  fulling, 
dyeing  or  dressing  cloth.  Simultaneously  with  the  execution  of  theso 
deeds,  G.  and  W.  executed  each  to  the  other  his  bond,  conditioned  fbr  the 
observance  of  the  exceptions  and  prohibitions  contained  in  his  respective  deed. 
Subsequently  W.  conveyed  his  premises  by  deed,  containing  no  restricii<»s 
as  to  the  use  of  the  water,  and  his  grantee  converted  the  fulling  mill  into  a  grist 
mill,  and  used  the  water  of  the  stream  to  propel  it.  On  bill,  filed  by  the  faeiis 
of  G.  to  restrain  him  from  so  using  the  water,  Held^  1.  That  as  against 
the  defendant  the  deeds  and  bonds  were  not  to  be  construed  together  as  form- 
ing one  instrument.  2.  That  the  clause  in  the  deed  to  W.  rcstrictiiig 
the  use  of  the  water,  did  not  create  a  condition,  exception  or  reservation. 
8.  That  it  could  not  be  construed  as  a  covcsnant,  limiting  the  use  of  the  prop- 
erty conveyed.  4.  That  this  clause  -was  a  mere  prohibition  of  the  use  of  the  thing 
granted,  and  as,  such,  void. , 

Moses  Phillips,  the  grandfather  of  the  plaintiffs,  Harriet 
and  Adeline,  was  the  owner  of  a  tract  of  land,  in  the  town  of  Wal- 
kill,  county  of  Orange,  lying  upon  a  stream  called  the  Walkill. 
Upon  these  premises  were  situated,  on  the  cast  bank  of  the 
stream,  a  grist  mill  and  oil  mill  ]  and  opposite,  upon  the  west 
bank,  an  establishment  for  the  fulling,  dyeing  and  dressing  of 
cloth ;  all  belonging  to  Moses  Phillips,  and  all  supplied  with 
water,  by  means  of  a  common  dam  erected  across  the  stream 
above.  In  October,.  1806,  Moses  Phillips  made  a  distribution 
of  his  property  among  his  children ;  among  whom  were  Gabriel 
N.  Phillips,  the  father  of  the  plaintiffs,  and  Williams  Philips, 
under  whom  the  defendant  claims.  The  premises  on  the  east 
side  of  the  stream,  including  the  grist  mill  and  oil  mill,  were, 
upon  that  occasion  conveyed  in  fee  to  Gabriel  N.,  and  those 
upon  the  west  side,  including  the  establishment  for  the  fulling 
and  dressing  of  cloth,  to  William.  Both  deeds  were  executed 
at  the  same  time,  and  bore  the  same  date. 

The  deed  to  Gabriel  N.  contained  the  following  clause,  yvs: 
"  Excepting  and  prohibiting  the  right  of  establishing  or  con- 
ducting, upon  the  premises  aforesaid,  the  business  of  a  merchant 
in  buying  and  selling  any  goods,  wares  or  merchandise,  not  the 
growth  or  facture  of  the  same,  or  not  usually  bought  and  sold 
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in  the  business  of  an  apothecary ;  and  also  the  right  of  con- 
ducting in  any  manner  whatever  the  business  of  fulling,  dyeing 
or  dressing  cloth ;  also  the  right  of  using  the  waters  of  the 
Walkill  for  the  making  of  oil,  or  any  other  purpose,  besides  the 
grinding  of  grain  for  country  use,  when  the  same  shall  be  ne- 
cessary or  useful  to  William  Phillips,  son  of  the  said  Moses 
Phillips,  his  heirs  or  assigns,  for  the  fulling,  dyeing  or  dressing 
of  cloth  upon  the  premises,  by  the  said  Moses  Phillips,  and 
Sarah  his  wife,  conveyed  to  him,  by  an  identure  bearing  even 
date  herewith." 

The  deed  to  William  contained  a  corresponding  clause,  in  the 
following  words,  viz  :  "  Excepting  and  prohibiting  the  right  of 
using  the  waters  of  the  said  Walkill,  for  the  turning  of  any 
wheel,  not  used  or  useful  in  fulling,  dyeing  or  dressing  cloth,  or 
for  turning  a  grindstone ;  and  in  the  latter  case,  only  when  the 
said  waters  shall  be  unnecessary  for  the  making  of  oil,  or  grinding 
of  grain ;  also  the  right  of  establishing  or  conducting  upon  the 
premises  aforesaid,  the  business  of  a  merchant  in  buying  and 
selling  goods,  wares  or  merchandise,  not  the  growth  or  facture 
of  the  same."  These  deeds  'were  given  partly  in  considera- 
tion of  natural  love  and  affection,  and  partly  for  a  pecuniary 
consideration. 

Simultaneously  with  the  execution  of  the  deeds,  the  grantees, 
Gabriel  N.  and  William,  executed  their  respective  bonds,  each 
to  the  other,  in  the  penalty  of  five  thousand  dollars,  conditioned 
for  the  faithful  observance  by  them  of  the  exceptions  and  pro- 
hibitions contained  in  their  respective  deeds.  The  bond  of 
William  to  Gabriel  N.  was  not  produced  upon  the  trial.  That 
of  Gabriel  N.  to  William  was  produced  by '  the  plaintiffs. 
The  condition  of  this  bond,  after  reciting  the  respective  con- 
veyances and  their  object,  was  as  follows  :  "  And  whereas, 
the  value  of  the  said  premises,  so  conveyed  to  the  said  William 
Phillips,  depends  much  on  the  said  establishment  continuing 
vnrivaUed ;  and  whereas,  it  being  a  matter  of  understanding 
and  agreement  between  the  said  Moses  Phillips  and  his  said 
sons,  that  of  them  alone  the  said  William  Phillips,  his  heirs 
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and  assigns  should  conduct  the  business  of  fulling,  dyeing  and 
dressing  cloth,  the  said  Moses  did,  in  the  conveyance  to  the  said 
Gabriel  N.  Phillips,  prohibit  the  right  of  conducting  upon  the 
premises  conveyed  the  business  of  flillirig,  dyeing  and  dressing 
cloth :  also  the  right  of  using  the  waters  of  the  Walkill  so  con- 
veyed for  the  making  of  oil,  or  any  other  purpose  besides  the 
grinding  of  grain  for  country  use,  when  the  same  would  be  useful, 
or  necessary  to  him,  the  said  William  Phillips,  for  the  said  business 
of  fulling,  dyeing  and  dressing  cloth.  Now,  therefore,  the  condi- 
tion of  this  obligation  is  such,  that  if  the  above  bounden  Gabriel 
N.  Phillips,  his  heirs  and  assigns,  shall  abstain  from  conducting 
upon  the  premises  aforesaid  the  business  of  fulling,  dyeing  and 
dressing  cloth,  and  also  from  the  use  of  the  waters  of  the  said 
Walkill,  in  conformity  with  the  said  prohibition,  then  this  obli- 
gation to  be  void ;  otherwise  to  be  and  remain  in  full  force 
and  virtue." 

Moses  Phillips  afterwards  made  his  will,  by  which,  after  cer- 
tain specific  bequests,  he  devised  one  fifth  part  of  the  residue  of 
his  estate  to  Gabriel  N.  Phillips,  and  the  remainder  equally  to 
his  four  other  children.  GJabriel  if.  died  in  March,  1849,  leav- 
ing the  plaintifis,  Harriet  Craig  and  Adeline  L.  Phillips,  his  only 
children  and  heirs  at  law. 

In  July,  1844,  William  Phillips  together  with  his  wife  con- 
veyed, by  deed,  the  portion  of  the  premises  so  conveyed  to  him 
by  his  father,  upon  which  the  establishment  for  fulling  and  dress- 
ing cloth  was  situated,  to  his  two  sons,  William  N.  and  Thomas 
L.,  in  fee.  This  deed  was  absolute  and  unconditional,  and  con- 
tained no  restriction  whatever  upon  the  use  to  be  made  of  the 
waters  of  the  Walkill.  In  September,  1844,  William  N.  and 
Thomas  L.  Phillips  executed  to  the  defendant  a  mortgage  upon 
the  premises  so  conveyed  to  them,  to  secure  the  payment  of  the 
sum  of  $1500.  This  mortgage  was  afterwards  foreclosed,  apd 
the  defendant  became  the  purchaser  of  the  premises  at  the  mort- 
gage sale,  and  received  from  the  sheriff  a  deed  therefor.  Neither 
the  mortgage  nor  the  sheriff's  deed  contained,  or  alluded  to,  any 
restriction  in  the  use  of  the  waters  flowing  upon  the  premises. 
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After  the  conveyance  by  the  sheriff,  and  before  the  commence- 
ment of  this  suit,  the  defendant  converted  the  cloth  dressing 
establishment  into  a  grist  mill,  and  used  the  waters  of  the  Wal- 
kill  for  the  purpose  of  operating  it ;  and  tMs  suit  was  brought 
to  restrain  him  from  such  use  of  the  waters,  upon  the  ground 
that  it  was  a  violation  of  the  exception  or  prohibition  contained  in 
the  deed  from  Moses  to  William  Phillips.  The  complaint  alleges 
that  from  the  time  of  the  conveyance  by  Moses  Phillips  to  him, 
until  his  death,  Gabriel  N.  claimed  and  exercised  the  sole  and 
exclusive  right  of  using  the  waters  of  the  Walkill,  upon  the 
premises  so  conveyed  to  him  by  Moses  Phillips,  for  the  grinding 
of  grain.  This  allegation  is  denied :  but  the  answer  admits  that 
there  had  been  a  grist  mill  upon  the  premises  conveyed  to  Ghi- 
briel,  from  the  date  of  such  conveyance  to  the  time  of  the  answer, 
which  had  been  during  most  of  the  time  in  operation.  There 
had  been  no  grist  mill  upon  the  west  side  of  the  stream,  until 
the  defendant  changed  the  cloth  dressing  establishment  into  one. 

Upon  this  state  of  facts,  the  supreme  court,  at  special  term, 
gave  judgment  for  the  plaintiffs,  and  granted  the  relief  sought 
by  them.  On  appeal  to  the  general  term  in  the  second  district 
this  judgment  was  reversed,  and  judgment  rendered  in  fevor  of 
the  defendant.  From  this  judgment  the  plaintiffs  appealed  to 
this  court. 

J.  S.  WWcin^  for  the  appellants. 

William  'FuUcrton,  for  the  respondent. 

Selden,  J.  It  is  insisted,  on  the  part  of  the  plaintiffs,  that 
the  deeds  from  Moses  Phillips  to  his  two  sons,  Gkbriel  N.  and 
William,  and  the  mutual  bonds  of  the  latter,  having  all  been  ex- 
ecuted a^t  the  same  time,  and  designed  to  carry  out  a  specific 
ohject,  should  all  be  construed  together,  as  parts  of  a  single  trans- 
action. But  the  rule,  by  virtue  of  which  separate  written  in- 
struments, bearing  the  same  date  and  relating  to  the  same  subject 
matter,  are  sometimes  united,  and  construed  as  a  single  instru- 
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xnent,  has  never  been,  and  cannot  with  propriety  be,  extended  to 
such  a  case.  It  is  not  safficient  that  the  date  of  the  instruments 
and  the  subject  matter  are  the  same.  There  must  also,  for  obvi- 
ous reasons,  be  an  identity  of  parties.  This  is  in  accordance 
with  the  rule  as  laid  down  in  the  cases.  In  Cornell  v.  Tadd^ 
(2  Denio,  130,)  Judge  Bronson  says,  **  It  is  undoubtedly  true, 
that  several  deeds  or  other  writings,  executed  between  the  same 
parties,  at  the  same  time,  and  relating  to  the  same  subject  mat- 
ter, and  so  constituting  parts  of  one  transaction,  should  be  read 
and  construed  together,  as  forming  parts  of  one  assurance  or 
agreement."  In  that  case,  although  the  parties  to  the  deeds 
were  the  same,  and  they  bore  date  on  the  same  day,  the  court 
refused  to  construe  them  as  one  instrument,  merely  because  they 
conveyed  different  parcels  of  land.  ^The  reasons  against  uniting 
the  instruments,  in  this  case,  are  much  stronger  than  in  that 
The  fact  that  the  parties  are  different  is  an  insuperable  objec- 
tion. As  the  provisions  of  all  the  instruments  where  the  rule 
is  adopted,  are  to  be  incorporated  into  one,  of  course,  only  those 
who  have  executed  all  the  parts,  can  be  held  to  have  executed 
the  complex  whole. 

The  deed,  therefore,  from  Moses  Phillips  to  his  son  William, 
upon  which  the  questions  in  this  case  arise,  is  to  be  construed 
by  itself:  although  the  circumstances  under  which  it  was  exe- 
cuted, and  among  them  the  simultaneous  eitecution  of  the  other 
deed  and  bonds,  may  no  doubt  be  resorted  to,  for  the  purpose  of 
aiding  in  its  construction,  so  far  sb  there  may  seem  to  be 
any  thing  equivocal  in  its  provisions. 

What  then  is  the  nature  of  the  clause  in  that  deed  which  con- 
tains the  exception  or  prohibition  relied  upon  by  the  plaintiffs ; 
and  what  is  its  legal  force  and  effect?  It  is  clear  that  the  clause 
does  not  create  a  condition.  Conditions  are  not  fa^vored  by  the 
law ;  and  hence  they  must  be  clearly  expressed.  It  is  true, 
that  no  precise  form  of  words  is  necessary  to  create  them.  The 
words,  upon  condition;  provided;  and  if;  so  that ;  or  other 
equivalent  words,  will  be  sufficient.  But  there  must  be  some 
words,  which,  ex  vi  termini^  import  that  the  vesting  or  continu- 
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aace  of  the  estate  is  to  depend  upon  the  supposed  condition. 
There  are,  in  this  case,  no  words  which  can  receive  such  a  con- 
struction, or  which  in  the  most  remote  degree  indicate  such  an 
intent. 

Unless,  therefore,  the  clause  in  question  is  obligatory  upon 
the  grantee  as  a  covenant,  which  I  will  consider  hereafter,  it 
must  have  force  and  effect,  if  at  all,  as  an  exception  or  reser- 
vation.    Although  these  terms  are  frequently  used  as  substan- 
tially synonymous,  yet  they  are  in  reality  different ;  and  some 
notice  of  the  distinction  between  them  is  essential  to  a  clear 
analysis  of  the  present  case.    Perhaps  the  difference  <&nnot  be 
better  stated  than  in  the  words  of  Shepard.    He  says :  "  A  reser- 
vation is  a  clause  in  a  deed,  whereby  the  grantor  doth  reserve 
some  new  thing  to  himself  out  of  that  which  he  granted  before. 
Tins  doth  differ  from  an  exception,  which  is  ever  part  of  the 
thing  granted,  and  of  a  thing  in  esse  at  the  time :  but  this  is 
of  a  thing  newly  created,  or  reserved  out  of  a  thing  demised, 
that  was  not  in  esse  before."     (iShep.   Touch.  80.)    It  will 
be  seen,  therefore,  that  a  reservation  is  always  of  somtething 
taken  back  out  of  that  which  is  clearly  granted;   while  an 
exception  is  of  some  part  of  the  estate  not  granted  at  all.    A 
reservation  is  never  of  any  part  of  the  estate  itself,  but  of  some- 
thing issuing  out  of  it,  as  for  instance,  rent,  or  some  right  to  be 
exercised  in  relation  to  the  estate ;  as  to  cut  timber  upon  it. 
An  exception,  on  the  other  hand,  must  be  a  portion  of  the  thing 
granted,  or  described  as  granted,  and  can  be  of  nothing  else ; 
^d  must  also  be  of  something  which  can  be  enjoyed  separately 
from  the  thing  granted.    {Shep.   Touch.  77,  78;  Cunning- 
ham V.  Knight,  1  Barb.  S.  C.  Rep.  899 ;  Starr  v.  Child,  5 
IJenio,  599.) 

In  view  of  this  distinction,  it  is  plain  that  there  is  in  this 
case  no  reservation.  No  new  interest  or  right  is  created  or 
reserved  to  the  grantor,  or  to  any  other  person,  out  of  or 
springing  from  the  estate  granted.  The  most  which  can  be 
claimed  is  that  the  right  exercised  by  the  defendant,  of  using 
^e  waters  of  the  Walkill  for  operating  a  grist  mill,  was 
Ker.— Vol.  I.        41 
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never  conveyed  to  William  Phillips,  but  was  excepted  out 
of  the  grant  to  him.  Does  the  clause  in  question,  then,  create 
a  valid  exception  ?  It  is,  as  we  have  seen,  essential  to  every 
good  exception,  that  the  thing  excepted  be  a  part  of  the  thing 
granted,  that  is,  of  that  which  is  included  in  the  general  descrip- 
tion contained  in  the  grant.  But  here  is  no  exception  of  any 
part  of  the  estate.  The  whole  is  conveyed,  i^icluding  the  right 
to  use  all  the  water  flowing  over  the  land  granted,  provided  it 
be  nsed  in  a  certq^in  way,  viz.  in  the  fulling,  dyeing  and  dressing 
of  cloth.  The  object  in  inserting  the  clause  in  questipn  waSj 
not  to  except  out  of  the  grant  any  portion  of  the  water  flovring 
in  the  western  half  of  the  stream,  but  to  prevent  competition  in 
the  business  of  grinding  grain.  This  is  apparent,  from  the 
clause  itself,  but  is  rendered  still  more  evident  by  reference  to 
the  terms  of  the  bond. 

This  is  very  different  from  an  exception.  It  is  a  mere  limita- 
tion of  the  use  which  the  grantee  shall  make  of  the  thing  gran- 
ted— a  naked  prohibition.  No  right  to  the  use  of  the  water  is 
saved  to  the  grantor.  This  prohibition  is  inconsistent  with  the 
title  conveyed  by  the  deed,  and  is  clearly  void.  If  one  conveys 
land  in  fee  simple,  and  neither  excepts  any  part  nor  reserves  any- 
thing to  himself  out  of  it  but  restricts  the  grantee  to  a  partic- 
ul^  use  of  the  land,  this  restriction  is  void,  as  repugnant  to  the 
proprietary  rights  of  an  owner  in  fee.  Such  a  restriction  may  be 
imposed,  and  would  be  good  as  a  condition  or  a  covenant,  but  in 
no  other  form.     This  is  a  parallel  case. 

It  has  been  already  shown,  that  the  prohibition  in  this  case 
does  not  amount  to  a  condition.  It  is,  I  apprehend,  equally  clear 
that  it  cannot  be  construed  to  be  a  covenant.  There  are  no 
words  which,  upon  any  construction,  can  be  held  to  import  a  cov- 
enant. It  is  true^  the  law  will  sometimes  imply  a  covenaut, 
where  none  is  expressed,  for  the  purpose  of  giving  effect  to  the 
intent  of  the  parties.  But  the  plaintiffs  here  claim  that  the  pro- 
hibition in  question  was  inserted,  for  the  benefit  not  of  the  gran- 
tor, but  of  Gabriel  N.  Phillips,  the  ancestor.  The  court  then 
is  called  upon  to  imply  a  covenant  in  favor  of  a  person  not  a 
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party  to  the  deed.  There  is,  I  apprehend,  no  precedent  for  snch 
an  implication. 

It  is  well  settled,  that  an  exception  or  reservation  to  a  third 
person,  not  a  party  to  the  deed,  is  void.  {Shep.  Touch.  80;  Co. 
JLitAl  A;  Moore  v.  The  Earl  of  Plymouth,  3  Barn.  ^  AUL 
66 ;  Hombeck  v.  Westbrook,  9  John,  73.)  The  same  is  true 
of  a  condition,  in  favor  of  a  stranger  to  the  deed.  {Jackson  y. 
Topping,  1  Wend.  388 ;  Co.  Lit,  214 ;  Shep.  Touch.  120.)  It 
would  scarcely  be  in  harmony  with  these  rules  to  create,  by  mere 
legal  implication,  a  restriction  by  way  of  covenant,  which  would 
be  void  in  any  other  form.  The  law  will  never,  I  thinkf  imply  a 
covenant  in  favor  of  a  stranger  to  the  deed  ;  were  it  possible  in 
this  case,  consistently  with  established  rules,  to  connect  the  two 
deeds  and  bonds  together,  and  construe  them  all  as  a  single  in- 
strument, the  conclusion  might  be  different.  But  if  that  were 
done,  the  prohibitory  clause  could  not  be  held  to  amount  either 
to  exceptions,  reservations  or  conditions,  although  it  would,  I  am 
inclined  to  think,  be  possible  to  raise  upon  them,  by  implication, 
mutual  covenants  on  the  part  of  the  grantees,  to  abide  by  the 
terms  of  the  respective  restrictions.  But  construing  the  deeds 
separately,  as  we  are  obliged  to  do,  it  is  clear  that  this  cannot 
be  done.     The  only  remedy  of  the  grantees  is  upon  the  bonds. 

This  conclusion,  drawn  from  the  previous  reasoning,  renders 
it  unnecessary  to  consider  any  of  the  questions  in  respect  to  the 
transfer  to  Gabriel  N.  Phillips  of  the  rights  supposed  to  have 
been  reserved  by  Moses  Phillips,  because  no  such  rights  were 
reserved. 

The  claim  set  up  in  the  complaint  to  a  right  by  prescription 
to  the  exclusive  use  of  the  waters  of  the  Walkill,  for  grindinjj 
grain,  is  denied  by  the  answer,  and  is  wholly  unsupported  by  the 
proof. 

The  judgment  of  the  general  term  must  be  aflSrmed. 

All  the  judges,  except  Buggles,  who  did  not  hear  the  argu- 
ment, concurred. 

Judgment  affirmed. 
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Seaman  against  Duryea  and  others. 

A  Bunogate  has  jarifidicUon  to  compel  the  guardian  of  a  minor,  appdnted  Iff 
him,  to  aocomit  as  to  the  estate  of  the  infimt 

(hi  a  final  acooontlng  he  has  authority  to  settle  the  aocount  of  Uie  gnardian^  ami 
determine  the  balance  remaining  in  his  hands. 

The  smrogate's  comrt  may,  by  the  decree  made  on  such  accounting,  order  U10 
guardian  to  pay  this  balance  to  another  guardian  appointed  in  his  stead,  or  to 
the  ward,  if  he  has  attained  his  minority. 

For  a  neglect  or  reftisal  to  oomply  with  such  decree,  the  guardian  may  be  poro- 
ceeded  against  in  the  surrogate's  court,  by  attachment  against  his  perscxi,  as  ftr 
a  contempt 

It  is  not  requisite  that  the  process  of  <x>mmitment,  issued  by  the  surrogate  m 
such  a  proceeding,  should  recite  all  the  &ctB  and  proceedings  necessazy  to  con- 
fer Jurisdiction. 

It  is  sufficient  if  upon  its  &oe  it  Kp^ean  to  haye  been  issued  in  a  prooeeding  of 
which  the  surrogate  had  jurisdiction,  states  in  substance  the  cause  of  commit- 
ment, and  specifies  the  act  or  duty  to  be  performed,  and  the  e^)enses  to  be 
paid. 

Appeal  firom  a  judgment  of  the  supreme  court,  sitting  in 
the  second  district. 

The  complaint  alleged  that  in  June,  1848,  at  the  city  of  New- 
York,  the  defendants  wrongfully  seized  the  plaintiff,  and  carried 
and  conveyed  him  to  the  jail  in  the  county  of  Orange,  and  there 
imprisoned  him  during  a  considerable  space  of  time,  and  until 
he  was  discharged  by  an  order  of  the  supreme  court.  The  de- 
fendants, Duryea,  Booth  and  Welling,  answered  jointly,  and  the 
defendant  Mead  separately.  In  each  answer  it  was  alleged,  as 
one  defense  to  the  complaint,  that  the  plaintiff,  in  18S4,  was  ap- 
pointed by  the  surrogate  of  the  county  of  Orange,  guardian  of 
the  person  and  estate  of  Josiah  Mead,  one  of  the  defendants, 
then  an  infant ;  that  the  plaintiff  accepted  the  appointment,  and 
while  acting  as  guardian  became  possessed  of  money  of  the  in- 
fant ;  that  in  1839,  Mead  have  attained  the  age  of  fourteen 
years,  one  Ball  was,  by  the  surrogate  of  Orange  county,  ap- 
pointed guardian  of  his  person  and  estate,  and  assumed  the 
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dT]iti6a  of  the  appointment ;  that  in  1844,  on  the  petition  of  Ball 
&8  guardian,  the  plaintiff  was  cited  to  appear  before  the  surro- 
2&te,  to  render  an  account  as  such  guardian,  and  that  the  citation 
mras  personally  served  upon  him ;  that  due  proceedings  were 
liad  upon  the  petition,  and  on  the  9th  of  July,  1844,  the  surro- 
gate made  and  entered  a  decree  in  the  matter,  whereby  it  was, 
&mong  other  things,  ordered  and  decred  that  the  plaintiff,  late 
general  guardian  of  Josiah  Mead,  pay  to  Ball,  then  guardian  of 
Baid  Mead,  the  sum  of  $427.37,  within  thirty  days  from  seryice 
of  a  copy  of  the  decree  upon  him,  and  that  upon  complying  with 
the  decree  the  plaintiff  be  discharged  from  liability  as  to  the 
property  which  came  to  his  hands  as  guardian,  and  that  the 
account,  as  settled  by  the  decree,  be  final  and  conclusive  on  all 
parties  to  the  same ;  that  a  copy  of  the  decree  was  served  on  the 
plaintiff,  and  payment  of  the  amount  therein  specified  demanded, 
and  that  he  neglected  and  refused  to  pay  over  the  same,  or  any 
part  thereof ;  that  after  more  than  thirty  days  had  elapsed  from 
the  service  of  a  copy  of  the  decree  on  the  plaintiff,  and  on  the 
31st  of  May,  1848,  the  defendant  Duryea,  then  the  surrogate  of 
the  county  of  Orange,  on  proof  of  such  service,  demand  and  non- 
payment, made  an  order  in  said  matter^  by  which,  after  reciting 
the  proceedings,  it  was  ordered  that  an  attachment  issue  out  of 
and  under  the  seal  of  the  surrogate's  court  against  said  plaintiff, 
to  be  directed  to  the  sheriff  of  the  city  and  county  of  New- 
York,  and  commanding  him  to  arrest  the  plaintiff  and  bring  him 
before  the  surrogate  of  the  county  of  Orange,  on  the  26th  day 
of  June  then  next,  to  answer  for  his  misconduct  in  not  paying 
said  sum  of  $427.37  and  interest,  pursuant  to  said  decree,  and 
that  the  plaintiff  should  give  a  bond  for  his  appearance  to 
answer  on  the  attachipent,  in  the  penalty  of  $800.    That  there- 
upon, on  the  31st  of  May,  1848,  an  attachment  was  issued  by 
the  surrogate  against  the  plaintiff ;  it  recited  the  decree,  service 
of  a  copy  of  the  same  on  the  plaintiff,  and  a  demand  of  the 
amount  thereby  required  to  be  paid,  and  his  neglect  and  reftisal 
to  pay  the  same,  and  commanded  the  sheriff  to  arrest  and  bring 
him  before  the  surrogate,  on  the  26th  of  June  then  next,  to 


326      OASES  IN  THE  COURT  OF  APPEALS. 

Seaman  against  Duiyea. 

answer  for  his  misconduct  in  not  paying  the  amount  mentioned 
in  the  decree.  That  this  attachment  was  delivered  to  the  sher* 
iff  of  the  city  and  county  of  New- York,  who  arrested  the  plain- 
tiff thereon,  when  he  gave  the  bond  required,  to  appear  before 
the  surrogate  at  the  time  and  place  mentioned  in  the  attaehinent. 

That  the  plaintiff  appeared  before  the  surrogate,  pursuant  to 
the  command  of  the  writ,  whereupon  interrogatories  were  filed 
and  served  upon  him,  specifying  the  misconduct  complained  o^ 
to  which  he  made  answens;  and  that  such  proceedings  were 
thereupon  had  in  the  matter,  that  the  surrogate,  on  the  26th  of 
June,  1848,  made  an  order,  in  and  by  which  it  was,  among  other 
things,  ordered  that  the  plaintiff  pay  to  said  Mead,  who  had  then 
attained  his  majority,  the  said  sum  of  $427.87  with  interesti 
from  the  29th  of  July,  1844,  and  that  he  be  committed  to  the 
jail  of  the  county  of  Orange,  there  to  remain  charged  for  said 
contempt  until  he  paid  such  amount  and  sheriff's  fees,  unless 
sooner  discharged,  and  that  a  warrant  so  committing  him  issue 
to  the  sheriff. 

That  in  pursuance  of  such  order,  the  surrogate,  on  the  said 
26th  of  June,  issued  under  his  hand  and  the  seal  of  his  court,  a 
precept  which  was  set  out  in  the  answer.  The  precept  was  di- 
rected to  the  sheriff  of  the  county  of  Orange,  and  recited  that  by 
an  order  made  in  the  surrogate's  court,  on  said  26th  of  June,  in 
the  matter  of  the  final  settlement  of  .the  account  of  the  plaintiff 
as  guardian  of  the  estate  of  Mead,  it  was  ordered  that  the 
plaintiff  pay  to  Mead,  who  was  then  of  lawful  age,  the  sum  of 
$427.87,  with  interest  from  the  9th  of  July,  1844,  and  that  he 
be  committed  to  the  jail  of  the  county  of  Orange,  there  to  remain 
charged  with  the  contempt  mentioned  in  said  order  until  he 
should  pay  said  sum  and  interest,  and  that  a  warrant  issue  for 
that  purpose  to  the  sheriff  of  the  county  of  Orange ;  and  com- 
manded the  sheriff  to  take  the  plaintiff,  and  him  safely  keep  in 
his  custody  in  the  jail  of  said  county,  until  he  should  pay  said 
sum  and  interest,  with  the  sheriff's  fees,  or  until  the  surrogate's 
court  should  make  an  order  to  the  contrary,  or  the  plaintiff  be 
discharged,  by  di^e  course  of  law.    That  this  precept  was  deUr- 
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ered  to  the  defendant  Welling,  then  sheriff  of  Orange  county, 
and  that  under  and  by  virtue  of  the  same,  the  plaintiff  was  taken 
and  confined  in  jail  until  discharged  as  alleged  in  the  complaint ; 
which  were  the  same  taking,  detention,  &,c.  complained  of.  To 
this  defense  the  plaintiff  demurred,  on  the  ground  that  the  same 
and  the  fiicts  therein  set  forth  did  not  constitute  any  defense  in 
law  to  the  complaint. 

At  a  special  term  of  the  supreme  court,  held  by  Mr.  Justice 
Brown,  judgment  was  rendered  in  favor  of  the  defendants  on  the 
demurrer.  {SeelO  Barb.  S.  C.  R.  523.)  This  judgment  was 
affirmed  at  a  general  tormj  and  the  plaintiff  appealed  to  this 
court. 

Moses  Swezei/y  for  the  appellant. 

&  J.  WWdn,  for  the  respondents  Duryea,  Welling  and  Booth. 

W.  C.  Hasbranck,  for  the  respondent  Mead. 

W.  F.  Allen,  J.  By  statute,  authority  is  conferred  upon  surr 
rogates  to  appoint  guardians  for  minors,  to  remove  them,  and 
to  direct  and  control  their  conduct  and  to  settle  their  accounts  as 
provided  by  law.  (2  R.  S.  220,  §  1.)  By  other  provisions  of  law, 
guardians  may,  upon  the  arrival  of  their  wards  at  full  age,  or 
upon  their  removal  or  resignation  of  their  trust,  be  cited  and 
compelled  to  account  before  the  surrogate  by  whom  they  have  been 
appointed,  in  the  same  manner  as  administrators;  and  such 
accounting  may  be  had  as  well  at  the  instance  of  the  guardian  as 
of  the  ward,  or  any  relative  of  the  ward,  or  a  new  guardian  who 
nuky  have  been  appointed ;  and  appeals  may  be  taken  .from  the 
final  order  of  the  surrogate  in  the  settlement  of  a  guardian's 
account  to  the  supreme  court,  as  in  the  case  of  administrators. 
(2  R.  S.  152,  §§  11, 13.    Laws  of  1837,  ch.  460,  §§  60,  n54.) 

It  was  the  intent  of  the  legislature,  in  conferring  this  jurisdic* 
tion  upon  surrogates,  to  provide  an  inexpensive  and  summary 
process  for  the  settlement  and  adjustment  of  the  accounts  of  guar- 
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dians,  and  to  supersede  the  necessity  of  a  resort  to  the  court  of 
chancery  for  that  purpose.  In  other  words,  for  all  the  parpoaes 
of  settling  accounts  between  guardians  and  wards,  and  finally  ad- 
judicating thereon,  the  surrogate's  court  was  invested  with  all  the 
jurisdiction  which  had  before  been  exercised  by  the  court  of  chan- 
cery, to  be  exercised,  however,  in  the  cases  and  in  the  manner 
prescribed  by  statute ;  and  while  surrogates'  courts  can  only  ex- 
ercise the  jurisdiction  expressly  conferred  upon  them,  the  stat- 
utes being  remedial  and  for  the  advancement  of  justice,  should 
receive  a  favorable  construction,  and  such  as  will  give  to  them  the 
force  and  efficiency  intended  by  the  legislature.  {People  v. 
Pelham,  14  Wend.  48.)  If  the  powers  of  the  surrogate  should 
be  restricted  to  requiring  the  guardian  to  render  an  account  of 
his  doings,  which  may  in  a  limited  sense  be  held  to  be  an  account- 
ing, or  if  it  should  be  held  that  the  surrogate  is  invested  with 
power  to  examine  the  account  rendered,  allow  and  disallow  items, 
and  finally  adjust  and  settle  the  same,  and  strike  a  balance,  with- 
out power  to  decree  the  payment  of  such  balance,  the  remedy 
will  come  far  short  of  that  afforded  by  the  court  of  chancery,  and 
the  legislature  will  have  failed  to  provide  the  substitute  they  de- 
signed. The  parties  pursuing  will  be  compelled  to  resort  to 
another  court  by  an  independent  action,  to  obtain  the  relief  which 
before  would  have  been  had  in  one  action.  The  chancellor,  in 
Skidnwre  v.  Davies,  {10  Paiffe,  316,)  says,  it  is  a  matter 
of  course  to  require  a  guardian,  upon  his  removal,  to  account 
and  to  pay  over  the  Ijilance,  if  any,  which  shall  be  found 
in  his  hands  upon  such  accounting ;  and  he  is  speaking  of  pro- 
ceedings in  surrogates'  courts.  The  accounting  to  which  a  guar- 
dian may  be  subjected,  by  proceedings  before  the  surrogate,  is 
not  only  a  statement  of  his  receipts  and  disbursements  with  the 
amount  of  the  trust  fund  still  remaining  in  his  hands,  but  it  is, 
in  addition  to  such  account  stated,  a  rendering  and  giving  up  to 
the  party  ^entitled  of  the  moneys  and  property  in  respect  to  which 
the  accounting  party  is  liable.  The  payment  is  a  part  of  the 
accounting.  An  officer  or  trustee  could  not  be  said  to  have  ac 
counted  to  his  government  superior  officer  or  cestui  que  trusty  in 
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respect  to  his  office  or  trust,  who  should  state  a  just  account  of 
the  moneys  in  his  hands,  and  which  he  ought  to  pay,  but  which 
te  should  nevertheless  neglect  or  refuse  to  pay.     The  bond  of  a 
guardian  is  conditioned  that  he  will  in  all  things  discharge  the 
duty  of  a  guardian  to  the  mines  according  to  law,  and  that  he 
"will  render  a  true  and  just  account  of  ail  moneys  and  property 
received  by  him,  and  of  the  application  thereof,  and  of  his  guar- 
dianship in  all  respects,  to  any  court  having  cognizance  thereof 
when  thereunto  required.     (2  R.  S,  151,  i  8.)    And  it  would 
hardly  be  claimed  that  the  refusal  to  pay  over  an  ascertained 
balance,  would  not  be  a  breach  of  this  condition.    It  was  not 
necessary  to  provide  in  terms  for  a  final  decree,  as  was  done  in 
the  case  of  administrators  and  executors  in  respect  to  creditorSi 
legatees  and  distributees,  for  the  reason,  that  none  but  the  pur- 
suing party  would  be  entitled  to  any  part  of  the  moneys  which 
might  be  found  due  from  the  accounting  party;   but  if  ex* 
press  authority  to  make  a  final  decree  should  be  necessary, 
the  statute  authorizing  such  decree  in  the  case  of  administrators 
is  by  reference  incorporated  into,  and  made  a  part  of  the  statute 
regulating  the  settlement  of  the  accounts  of  guardians.    The 
entire  statute  in  respect  to  the  settlement  of  the  accounts  of  ex* 
ecutors  and  administrators  including  the  final  decree  is  remedial, 
and  so  far  as  applicable  regulates  corresponding  proceedings  in 
behalf  of  or  against  guardians.    The  law  of  1837,  (ch.  460, 
§  63.)  authorizing  the  docketing  of  any  decree  which  may  be  made 
by  a  surrogate  for  the  payment  of  money  by  a  guardian,  and  an 
execution  to  be  issued  thereon,  is  a  strong  expression  of  the  legis- 
lative opinion  of  the  power  of  the  surrogate  to  make  such  d^ee, 
for  it  assumes  that  the  power  exists.  The  surrogate  has  authority 
to  compel  the  guardian  to  account,  which  includes  the  payment  of 
any  sum  which  may  be  foimd  in  his  hands,  and  necessarily  implies 
power  to  make  the  necessary  order  or  decree  in  the  premises, 
and  this  aside  from  the  general  power  to  control  and  direct  the 
conduct  of  guardians.     The  accounting  is  incomplete  until  pay- 
ment of  the  money,  and  the  whole  is  a  "process"  which  may  be 
enforced  by  attachment,  to  be  issued  by  the  surrogate  under 
Ker.— Vol.  I.  42 
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2  -R.  &  221,  §  6.  I  cannot  doubt  that  the  final  order  or  decree 
of  the  surrogate  upon  an  accounting,  from  which  an  appeal  may 
be  taken,  is  a  decree  striking  the  balance  and  directing  the  pay- 
ment of  any  amount  found  to  be  in  the  hands  of  the  guardian, 
and  for  non-compliance  with  which  an  attachment  may  be  issued. 
Trust  moneys  and  property  being  kept  entirely  separate  fix>m 
the  individual  money  and  property  of  the  guardian,  and  ready  to 
be  delivered  at  any  time^  it  was  fit  and  proper,  that  disobedi- 
ence of  an  order  of  a  court  of  competent  jurisdiction  requiring 
this,  should  be'  treated  as  a  contempt,  and  punished  as  such. 

In  contemplation  of  law,  the  trust  fund  at  all  times  remains  in 
specie  or  invested  as  required  by  law,  and  the  money  or  the 
proper  securities  are  or  should  be  in  a  situation  to  be  delivered 
over  at  once ;  and  hence  an  order  or  decree  directing  this  to  be 
done,  is  not  like  an  ordinary  judgment  for  a  given  amoimt,  in 
an  action  at  law,  which  can  properly  be  enforced  only  by  the  or- 
dinary process  of  execution. 

The  attachment  in  this  case  is  a  substantial  compliance  with 
the  statute.  It  is  in  form  similar  to  that  used  by  the  court  of 
chancery  in  analagous  cases.  (2  R,  S.  221,  §  6.)  It  specifies 
the  act  or  duty  to  be  performed  and  the  expenses  to  be  paid. 
(2  R.  fS.  538,  §  24.)  It  was  issued  in  a  matter  and  recited  pro- 
ceedings over  which  the  surrogate  had  jurisdiction,  and  it  is  not 
necessary  that  the  process  should  recite  all  the  proceedings.  The 
cause  is  substantially  stated,  ^hich  is  sufficient.  {People  v. 
Nevinsj  1  HiU,  154.)  If  there  was  a  jurisdictional  defect  in  the 
proceedings,  it  should  be  shown  by  the  party  complaining  of  them. 
The  process,  upon  its  face  setting  out  a  substantial  cause  of  com- 
mitment in  a  matter  or  proceeding  of  which  the  surrogate  had 
jurisdiction,  wbm  prima  facie  a  protection  to  all  concerned  in  the 
arrest. 

The  judgment  of  the  supreme  court  must  be  affirmed,  with 
costs. 

Denio,  Johnson,  Parker,  Edwards  and  Selden,  J8^ 
concurred  in  the  foregoing  opinion. 
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Gardiner,  C.  J.,  delivered  an  opinion  in  favor  of  reversing 
the  judgment  of  the  supreme  court,  and  rendering  judgment  for 
plaintiff  on  the  demurrers. 

RuGGLEs,  J.,  did  not  hear  the  argument,  and  took  no  part  in 
the  decision. 

Judgment  affirmed. 


Van  Alsttne  and  others  against  Erwine,  sheriff. 

Kotwithstanding  the  statute,  (2  R.  S.  18,  ^  62,)  as  to  the  effect  of  the  appoint- 
ment  of  trustees  in  proceedings  by  attachment  against  abflconding  and  con- 
cealed debtors,  any  person  sought  to  be  affected  by  tlieir  appointment  may 
raise  the  question  that  the  officer  appointing  them  had  not,  on  the  fiioo  of  ih9 
proceedings,  jurisdiction  to  issue  the  attachment. 

It  18  a  compliance  with  the  statute,  (2  R.  S.  8,  ^  4,)  requiring  the  application  for  an 
attachment  to  be  verifled  by  affidavit,  if  the  affidayit  is  indorsed  upon  and 
details  all  the  material  fkcts  contained  in  the  application,  although,  in  terms, 
the  affidavit  does  not  refer  to  it. 

Wbere  it  la  doubtful  whether  the  debtor  has  departed  fVom  the  state,  or  keepi 
concealed  therein,  with  the  intent  specified  in  the  statute,  the  application  fbr  an 
attachment  is  sufficient,  if  it  charge  in  the  disjunctive  that  he  has  done  the  one 
or  the  other. 

80  the  application  may  charge.that  the  intent  of  the  debtor  was  to  defhiud  his 
creditors,  or  to  avoid  the  service  of  civil  process,  where  it  is  doubtfhl  which 
was  his  purpose. 

JBvery  witness  not  a  party  to,  or  apparently  connected  with  a  prooeeding  or  issue, 
is  to  be  deemed  fVee  ftom  interest  therein  till  the  contrary  is  proved.  Per 
Denio,  J. 

Affirmative  proof  need  not  be  given  on  an  application  fbr  an  attachment,  that 
the  witnesses,  who  verify  the  fiicts  and  circumstances  to  establish  the  grounds 
of  the  application,  arc  disinterested. 

Kor  in  a  suit  between  the  trustees  and  thml  persons,  as  to  property  claimed 
by  them  as  such,  can  the  jurisdiction  of  the  officer  to  issue  the  attachment, 
be  impeached  by  extrinsic  evidence  that  these  witnesses  had  a  disqualifying 
interest 

Appeal  from  a  judgment  of  the  supreme  court  sitting  in 
the  fourth  district.    The  action,  which  was  commenced  in  1848| 
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TTas  brought  to  recover  the  value  of  certain  personal  property, 
being  a  stock  of  goods  in  a  store,  which  it  was  averred  the 
defendant  had  converted  to  his  own  use.     The  cause  was  tried 
in  1849,  at  the  Montgomery  county  circuit,  before  Mr.  Justice 
Parker  and  a  jury.    On  the  part  of  the  plaintiffs  it  was  claimed, 
that  prior  to  the  issuing  of  the  attachment  hereinafter  men- 
tioned, the  property  was  owned  by  David  C.  Anthony :   and 
they  made  title  to  it,  as  trustees  under  proceedings  by  attach- 
ment issued  against  him  as  an  absconding  or  concealed  debtor. 
The  defendant,  after  the  first  publication  of  the  notice  under  the 
attachment  proceedings,  had  taken  the  property  by  virtne  of 
executions  against  a  person  of  whom  David  C.  Anthony  had 
purchased  it,  alleging  that  the  conveyance  to  Anthony  was 
fraudulent  as  against  the  creditors  of  such  former  owner ;  and 
the  character  of  that  transfer  was  one  of  the  questions  litigated 
on  the  trial.    Upon  this  appeal,  the  only  questions  which  were 
made,  with  a  single  exception,  related  to  the  legality  of  the 
attachment. 

On  the  23d  day  of  March,  1848,  Christian  Anthony  pre- 
sented to  the  county  judge  of  Montgomery  county  a  petition, 
setting  forth  that  David  0.  Anthony  was  indebted  to  him  in  the 
sum  of  $3074,  over  and  above  all  discounts,  "  as  appears  by 
the  affidavit  of  your  petitioner  hereto  annexed  f  that  David  C. 
Anthony  "  being  an  inhabitant  of  this  state  has  secretly  departed 
therefrom,  with  intent  to  defraud  his  creditors^  or  to  avoid  the 
service  of  civil  process,  or  keeps  himself  concealed  therein  with 
the  like  intent,"  &c.  The  petition  then  prayed  that  an  attach- 
ment might  be  issued.  This  paper  was  not  sworn  to,  but  there 
was  indorsed  upon  it  (and  as  the  bill  of  exceptions  stated,  form- 
ing a  part  of  it)  an  affidavit  of  the  petitioner,  duly  sworn  to, 
stating  the  same  facts  as  to  the  petitioner's  debt,  and  the  con- 
duct of  David  C.  Anthony,  which  are  contained  in  the  petition, 
and  in  the  same  terms.  Annexed  to  this  petition  and  affidavit 
were  the  affidavits  of  two  witnesses,  Peter  C.  Anthony  and 
Jacob  C.  Anthony,  sworn  to  on  the  23d  of  March,  1848;  €ach 
of  these  affidavits  stated  in  terms  that,  as  the  deponents  respect- 
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ively  believed,  D.  G.  Anthony,  being  an  inhabitant  of  this  state, 
bad  secretly  departed  therefrom,  &c.,  using  the  same  language 
with  tbe   same  alternative  expression  as  in  the  petition.     Each 
of  tbe  affidavits  stated  that  the  belief  of  tbe  deponents  respect* 
ively  were  established  by  certain  facts  and  circumstances,  which 
followed.     In  Peter  G.  Anthony's  affidavit,  the  statement  was  as 
follows :     "  That  on  or  about  the  10th  day  of  February  last,  this 
deponent    (then  being  one  of  the  clerks  of  the  said  David  G. 
Anthony  at  his  store  in   Ganajoharie)  was  informed  by  said 
David  C.  that  he  was  gomg  to  Golumbia,  in  the  county  of  Her^ 
kimer,  on  some  business,  and  that  he  intended  to  return  within 
a  few  days.    That  said  David  G.  left  Ganajoharie  on  that  day, 
and  has  not  since  returned,  to  the  knowledge  of  this  deponent 
That  deponent  has  up  to  this  time  continued  to  act  as  clerk  for 
bim  tbe  said  David  G.,  and  that  deponent  has  made  inquiry  and 
diligently  searched,  and  has  every  way  in  his  power  endeavored 
to  find  tbe  said  David  C.,  or  to  ascertain  where  he  might  be 
fi>und,  but  has  not  succeeded.     And  this  deponent' further  says, 
tbat  tbe  said  David  G.  was  considerably  in  debt  to  the  petitioners 
named  and  others  at  the  time  of  his  departure."    The  statement 
in  tbe  other  affidavit  was  in  these  words :   "  That  this  deponent 
is  tbe  brother  of  the  said  David  G.  Anthony,  and  that  on  or 
about  tbe  tenth  day  of  February  last,  said  David  G.  left  home 
on  pretense  of  gobg  to  Golumbia,  in  the  county  of  Herkimer, 
to  collect  money,  which  he  claimed  to  have  due  him  there,  and 
that  the  said  David  has  nbt  yet  returned  to  Ganajoharie,  his 
place  of  business ;  ^nd  that  after  he  had  been  absent  several 
days  longer  than  deponent  understood  he  intended  to  be  absent, 
deponent  went  in  search  of  him,  but  was  unable  after  diligent 
search  and  inquiry  to  ascertain  where  he  might  be  found,  or  to 
obtain  any  information  from  him,  except  that  after  he  returned 
te  Herkimer  firom  Columbia,  he  took  the  cars  for  some  place 
west     And  deponent  further  says,  that  the  said  David  G.,  at  the 
time  he  left  in  the  manner  above  stated,  was  considerably  in- 
debted to  Gbristian  Anthony,  the  petitioner  named  in  the 
annexed  petition,  and  to  other  individuals." 
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Upon  th'ese  papers  the  judge  issued  an  attachment,  upon 
which  a  deputy  of  the  sheriff  attached  the  property  in  con- 
troversy ;  and  the  regular  publications  having  been  made,  the 
judge,  on  the  5th  day  of  July  following,  appointed  the  plaintiffs 
trustees  of  the  creditors  of  D.  C.  Anthony,  according  to  the  statute. 

The  defendant's  counsel  objected  to  these  papers  on  the  trial, 
on  the  grounds  that  the  application  for  the  attachment  was  not 
verified  according  to  the  statute  ;  that  it  was  in  the  altematiye^ 
that  the  debtor  had  departed  from  the  state,  or  was  concealed 
within  it,  without  stating  which ;  that  the  alleged  facts  and  cir- 
cumstance detailed  in  the  affidavits  did  not  furnish  a  sufficient 
ground  for  the  attachment.  The  judge  overruled  the  objection, 
and  the  defendant  excepted. 

The  defendant's  counsel  then  offered  to  prove  that  each  of  the 
witnesses  was  interested  in  this  manner,  viz.  that  each  of 
them  was  a  creditor  of  D.  C.  Anthony  in  1847,  and  in  Febru- 
ary and  March  in  that  year,  each  of  them  had  assigned  these 
demands  with  their  other  property  to  trustees  for  the  benefit  of 
their  creditors,  reserving  the  residue  after  the  payment  of  their 
debts  to  themselves,  respectively.  The  plaintiffs  objected  and 
the  evidence  was  excluded,  and  the  defendant  again  excepted. 
At  a  subsequent  stage  of  the  trial  the  offer  to  prove  that  the 
witnesses  were  interested  was  renewed,  without  any  explanation 
of  the  kind  of  interest  which  was  to  be  proved.  The  same  dis- 
position was  made  of  the  offer,  and  an  exception  wa^  taken. 

Amongst  other  testimony  to  show  the  value  of  the  property, 
the  plaintiffs  examined  William  Baker,  who  was  one  of  the  ap- 
praisers on  the  execution  of  the  attachment.  He  testified,  upon 
the  plaintiffs'  examination,  that  the  property  was  of  the  value 
which  the  appraisers  placed  upon  it,  and  that  he  thought  that 
amount  could  be  realized  for  it  by  selling  it  at  auction.  The 
defendant's  counsel  put  the  following  question:  "What  were 
the  goods  worth  to  a  creditor,  to  convert  them  into  cash  within 
a  limited  time  by  a  legal  sale  ?"  The  plaintiffs'  counsel  ob- 
jected and  the  court  sustained  the  objection.  The  defendant's 
.  counsel  excepted. 
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The  plaintiffs  obtained  a  verdict,  and  the  judgment  was  af- 
firmed at  a  general  term  ;  from  which  the  defendant  appealed. 

Tl  Jenkins^  for  the  appellant.     I.  The  want  of  jurisdiction 
is  always  open  to  inquiry,  either  directly  or  collaterally.     The 
attachment  being  void  is  of  no  force  against  any  one,  party  or 
stranger  to  it.     {Decker  v.  Bryant^  7  Barb,  183.)     II.  An 
attachment  being  a  statutory  remedy,  the  proceedings  must 
strictly  conform  to  the  provisions  of  the  act,  or  the  judge*  has 
no  jurisdiction  to  issue  the  attachment,  and  the  want  of  juris- 
diction is  not  remedied  by  the  appointment  of  trustees.     {Mat- 
ter of  Faulkner,  4  £fitf,  598  ;  9  Wend.  465 ;  9  Cowen,  227 ; 
Staples  V.   Fairckildj   3    Comst,  41 ;    7   BArb.   183.)     The 
application  for  the  attachment  was  not  verified  by  the  affidavit 
of  the  creditor.     (1  R.  S.  3,  §  4.)    1.  If  it  be  said  that  a  sep- 
arate affidavit  setting  forth  the  facts  is  equivalent  to  a  verifica- 
tion of  the  application,  the  answer  is  that  the  stcUute  has 
not  prescribed  any  such  affidavit.     2.  An  application  not  verified 
is  no  application.    3.  Perjury  could  not  be  assigned  upon  such 
an   affidavit^  however  false ;  for   the  pleader  could  not  truly 
allege  in  the  indictment  that  the  application  was  verified  by  the 
applicant.     III.  The  application  for  the  littachment  is  void  for 
uncertainty.    It  does  not  disclose  whether  the  attaching  cred- 
itor proceeded  iipon  the  ground  that  David  C.  Anthony  had  de- 
parted from  the  sfate  with  intent  to  defraud  his  creditors,  or 
whetjier  he  had  so  departed  to  avoid  the  service  of  civil  process, 
or  whether  he  had  departed  from  the  state  all.    Nor  .does  the 
application  disclose  whether  the  attaching  creditor  proce.eded 
upon  the  ground  that  David  G.  Anthony  kept  himself  concealed 
within  the  state  to  defraud  his  creditors,  or  to  avoid  the  service 
of  civil  process ;  but  the  application  proceeds  upon  one  of  these 
grounds,  without  specifying  which.     This  is  not  .authorized  by 
the  words  or  policy  of  the  statute,  because,  1.  The  form  of  the 
statute  plainly  indicates  that  the  attaching  creditor  shall  pro- 
ceed upon  one  of  the  grounds.    (2  R.  S.  1st  ed.  p.  3,  §  1,  subd.  1.) 
2.  The  oath  of  the  attaching  creditor  to  the  truth  of  the  appli- 
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cation  is  required.     {Id,  §  4.)    That  oath,  under  so  many  dis- 
junctives, can  be  of  little  security  to  the  debtor.    3.  The  debtor 
has  the  right  to  contest  the  truth  of  the  application.     {Td,  §  45.) 
So  have  certain  persons,  holding  property  assigned  to  them  by 
the  debtor,    (i  53.)     The  issue  in  such  case  is  made   upon 
the  said  application  of  the  attaching  creditor,  and  if  formed  as 
this  is,  it  would  be  as  vexatious  to  try  as  an  issue  upon  a  decla- 
ration claiming  a  right  to  recover  upon  a  note,  or  a  bond,  or  a 
judgment,   without  specifying  which.     {The  People^  ex   rd. 
J.  6f  B.    Van    Valkeiiburghy  v.    The  Recorder  of  Albany^ 
6  £67/,  429.)    IV.  The  same  objection  equally  applies  to  both 
afSdavits  of  the  witnesses  for  the  attachment,    Y.  The  county 
judge  could  not,  for  he  had  no  right  to  act  in  a  judicial  capa- 
city, until  such  facts  and  circumstances  were  disclosed  in  the 
affidavits  of  two  disinterested  witnesses,  as  would  properly  bring 
the  case  before  his  mind  for  adjudication.    1.  The  affidavit  most 
set  forth  legal  evidence  of  the  requisite  £BM;ts,  and  not  hearsay, 
or  what  is  equivalent  to  hearsay  only.    {Mailer  of  Faulkner^ 
4timi,  601;  18  Wend.  611.)    2.  They  must  "have  a  legal 
tendency  to  make  out  a  proper  case  in  all^its  parts/'     (Staples 
T.  Fairchildf  3  Comet  41,  46 ;  Caslellanos  v.  Jones  et  oL, 
1  Selden,  164.)    3.  If  either  of  the  witnesses  wholly  omit  to 
state  "  any  one  essential  fact,  the  process  will  be  declared  void." 
(3  Comst.  46,  per  Jewett ;  7  Barb.  182.)    VI.  The  affidavit 
of  Peter  C.  Anthony  is  essentially  defective.    What /ac/^  and 
circumstances  does  he  put  forth  ?    (6  HiU^  314  ;  4  Defiio,  118.) 
YII.  The  statute  requires  that  the  witnesses  should  be  dis- 
interested, and  hence  the  court  erred  in  rejecting  the  proof 
offered  by  the  defendant,  that  Peter  C.  and  Jacob  C.  Anthony 
were  interested  witnesses. 

N.  mU,  Jr.j  for  the  respondents.  I.  The  officer  who  issued 
the  attachment,  acquired  jurisdiction  by  the  papers  laid  before 
him ;  and  the  plaintiff's  title,  therefore,  cannot  be  questioned 
even  by  the  debtor,  much  less  by  the  defwidant.  (2  B.  S.  12, 
§  62;  4  BiU,  699,  596,  600.)    L  The  objections  taken  to  ths 
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application,  and  the  affidavit  of  the  creditor  verifying  it,  were 
dearly  unfounded.    (2  R.  S.  3,  i  1,  subd.  1,S,^;  see  4:  HiUj 
598,  601.)     2.  The  affidavits  of  the  witnesses  verifying  the 
fticts  and  circumstances  made  a  strong  case.    It  is  enough, 
however,  that  they  called  for  an  exercise  of  the  officer's  judgment 
on  the  question.    {^  BtO,  598;  20  Wend.  145;  21  id.  816; 
4  Denio,  120,  Bransm,  C.  X)    IL  The  offer  to  show  by  evi- 
dence aliunde  that  the  witnesses  were  interested  in  the  manner 
specified,  v?as  properly  overruled  for  the  following  reason^, 
amomg  others :  1.  The  Interest  evinced  by  the  facts  alleged  in 
the  answer  and  offered  in  evidence  was  not  a  fixed  or  disqiudi- 
fyi^  one,  but  was  contingent,  uncertain  and  remote.    Indeed, 
the  offer  showed  no  pecuniary  interest  of  any  kind.    (4  Denioy 
515,  and  cases  cited ;  see  16  JfhjK  162.)    2.  The  defendant 
cannot  insist  that  his  subsequent  offer  related  to  a  different  kind 
of  interest  than  the  one  alleged  in  the  pleadings,  and  evinced 
by  the  &cts  previously  proposed.   If  he  intended  this  he  should 
have  explained,  or  made  his  offer  more  specific.    (10  Mart. 
Louis.  R.  637,  8;  7  Barb.  470;  Z5  Eng.  Com.  Law  Rep. 
408,  4;    6  Barb.  835.)    3.  Again,   the  officer's  jurisdiction 
depended  on  whether  the  papers  laid  before  him  imported  a 
compliance  with  the  statute,  and  this  was  the  only  inquiry  left 
open  after  the  appointment  of  trustees.     (2  R.  S.  12, 18.  §  62; 
15  Wefid.  872 ;  4  £EH,  599,  600  ;•  see  4  Denio,  120 ;  19  Eng. 
Com.  Law.  Rep.  10;  4  /.  B.  Moore,  294.)    4.  After  the 
appointment  of  trustees,  moreover,  the  question  whether  the 
witnesses  were  interested  became  essentially  unimportant,  for 
the  debtor  was  then  precluded  firom  denying  what  they  have 
Bwom  to,  viz.  that  there  was  in  fact  good  ground  f<v  the 
attachment.    (4  flifl,  599, 600.)    HI.  But  whatever  may  have 
been  the  rights  of  the  debtor,  or  those  claiming  under  him,  to 
question  the  competency  of  the  witnesses,  &c.,  the  defendant 
who  claims  in  hostility  to  them  had  no  such  right.   (20  Verm.  R. 
633,  639,  640.)    1.  The  provision  that  the  witness  shall  be 
disinterested,  is  for  the  benefit  of  the  debtor  and  those  claim- 
ing under  him ;  and  they  may  waive  or  renounce  it.    (2  R.  S. 
Kee.— Vol.  L  48 
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8,  §  5 ;  see  16  John.  162,  164,  5 ;  Broom's  Leg.  Mouc.  309,  810; 
24  Wend.  3S7,  339 ;  6  £EH,  47 ;  5  id.  468, 472.)  2.  The  plab- 
tiffs  show  at  least  a  prima  facie  title  as  assignees  of  the  debtor 
by  operation  of  law,  and  he  has  also  acquiesced  in  the  transfer. 
The  defendant  can  no  more  dispute  this  title  than  if  it  bad  been 
conferred  by  the  debtor's  own  act,  or  his  express,  consent. 
(2  R.  8. 12,13,  §62;  2  id. 41,  §6;  15  TFcnd.372;  see2CusA. 
B.  124, 129 ;  13  Wend.  35, 40.)  3.  The  plaintiffs'  title  haying 
been  acquiesced  in  by  the  debtor  and  his  creditors,  if  either 
should  sue  the  plaintiffs  for  misconduct  as  trustees,  it  would  be 
no  defense  for  them  that  the  witnesses  were  interested. 

Denio,  J.  Notwithstanding  the  strong  language  of  the  pro- 
vision relating  to  the  effect  of  the  appointment  of  trustees  in 
proceedings  by  attachment,  I  do  not  entertain  any  doubt  but  that 
a  person  who  is  sought  to  be  affected  by  such  an  appointment,  may 
raise  the  question  that  the  officer  did  not  acquire  jurisdiction  to 
issue  the  attachment.  It  is  so  upon  general  principles,  and  the 
point  has  been  frequently  decided. .  (2  R.  S.  12,  §  62 ;  Matta- 
of  Hurd,  9  Wend.  465 ;  StcCples  v.  FairchUd,  3  Cmnst.  41.) 
It  becomes  necessary,  therefore,  to  examine  the  various  objections 
upon  which  it  was  insisted,  on  the  trial  that  the  judge  acted 
without  jurisdiction. 

(1.)  It  is  argued,  in  the  first  place,  that  the  application  waa 
not  verified  by  the  affidavit  of  the  creditor,  as  required  by 
the  fourth  section  of  the  act.  (2  R.  S.  3,  §  4.)  The  application 
was  in  writing,  and  contained  the  several  matters  required  to  be 
shown  to  entitle  the  creditor  to  the  remedy  sought ;  but  instead 
of  the  ordinary  jurat,  there  was  an  affidavit  at  lengA  indorsed 
on  the  application,  setting  forth  and  affirming  in  detail  each  of 
the  matters  of  jfewt  set  out  in  the  application,  which  were  repeated 
in  the  affidavit.  This  was  clearly  sufficient.  It  was  not  the  address 
of  the  petition,  or  its  prayer,  which  were  required  to  be  verified ; 
but  the  allegations  of  fact  contained  in  it.  An  affidavit,  which 
should  have  stated  by  way  of  reference  that  the  several  matters 
alleged  in  the  petition  were  true,  would  have  been  clearly  unob- 
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jectionable,  and  such  is  the  form  which  the  defendant's  counsel 
considers  the  proper  one.     But  the  mode  adopted  was  the  same 
in  substance.     The  only  difference  is  that  the  facts  were  re- 
peated in  language,  instead  of  being  simply  referred  to.    It 
cannot  be  said  that  the  mode  adopted  does  not  conform  to  the 
statute  as  truly  as  the  other.    The  affidavit  was  a  part  of  the 
petition,  though  it  did  not  in  terms  refer  to  it.     {Roberts  v. 
77t6  Chenango  County  Mu.  Insurance  Covipany^  3  HUl^  501.) 
(2.)  It  is  objected  that  the  application  is  in  the  disjunctive ; 
that  the  debtor  had  departed  from  the  state  or  was  concealed 
within  it,  with  intent  to  defraud  his  creditors ;  and  it  is  said 
that  the  creditor  should  have  stated  his  case  under  one  or  the 
other  aspect,  and  not  in  the  alternative.     The  remedy  is  pre- 
cisely the  same,  whether  the  debtor  had  absconded  or  was  con- 
cealed; no  difference  whatever  existing  in  the  proceedings  in  the 
two  cases.    A  case  may  be  so  circumstanced  that,  although  it 
may  bo  conclusively  shown  that  the  debtor  has  left  his  place  of 
residence  in  order  to  defraud  his  creditors,  by  depriving  them  of 
their  remedies,  yet   it  may  be  impossible  even  to  conjecture 
whether  he  has  continued  his  flight  beyond  the  boundaries  of  the 
state,  or  has  resorted  to  some  place  of  concealment  in  it    The  affi- 
davits disclose  such  a  case  in  the  present  instance.     If  the  objec- 
tion is  well  founded  there  could  be  no  proceeding  under  this  statute 
in  a  case  thus  circumstanced.    The  debtor  would  have  only  so  to 
conduct  his  evasion  as  to  make  it  uncertain  which  course  he  had 
adopted,  and  he  would  avoid  this  remedy.     I  do  not  think  the 
statute  requires  such   a  construction.     The  case  referred  to 
by  the  defendant's  counsel  implies,  that  where  the  circumstances 
are  such  that  it  is  doubtful  in  what  particular  the  defendant's 
conduct  has  brought  him  within  a  statute,  the  creditor  has  only 
to  state  all  the  facts,  without  electing  which  aspect  he  will  adopt 
(  The  People  v.  The  Recorder  of  Albany,  6  HiU,  429.)    In  this 
case,  the  facts  were  laid  before  the  officer,  not,  it  is  true,  in  the 
application,  which  is  not  the  paper  which  should  contain  them, 
bu  t  in  the  affidavits  of  the  witnesses,  where  they  are  required  to  be 
stated.    The  precise  course  was  pursued  which  the  court  indicate 
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fts  the  proper  one  in  the  case  cited.  The  same  consid^ralioiis 
apply  to  the  other  alternative — whether  the  debtor's  intent  was 
a  general  one  to  defraud  his  creditors,  or  whether  it  was  to 
avoid  the  service  of  civil  process.  These  remarks  also  answer 
the  objection  in  this  respect  which  was  made  to  the  affidavits  of 
the  witnesses. 

(8.)  It  is  then  argued  that  the  affidavits  did  not  state  fiicts 
sufficient  to  make  a  case  upon  which  the  officer  could  lawixillj 
exercise  his  judgment.    It  must  be  coneeded  that  the  case  made 
out  was  not  a  strong  or  very  conclusive  one ;  but  I  think  the 
facts  legally  tended  to  support  the  allegation  of  absconding  or 
concealment,  with  the  intent  alleged.    The  witnesses  concur  in 
stating  that  the  debtor  had  left  his  home  and  place  of  business 
to  go  to  an  adjoining  county,  for  an  alleged  pxn-pose,  which  would 
not  naturally  have  required  a  journey  of  more  than  two  or  three 
days.    He  had  been  absent  about  six  weeks,  and  nothing  had 
been  heard  of  him.    The  witnesses,  who  were  his  clerk  and  his 
brother,  had  each  made  diligent  search  and  inquiry  for  him,  and 
the  latter  had  gone  to  the  county  where  his  pretended  business 
lay,  and  learned  that  be  had  gone  west,  but  where  or  for  what 
purpose  is  not  stated,  and,  if  the  witnesses  are  honest,  could  not 
be  ascertained.    This  was  a  supicious  course  of  conduct  for  a 
merchant,  and  yet  it  might  possibly  be  explained  in  an  innocent 
sense.    The  weakest  point  in  the  case  is  the  connection  of  this 
conduct  with  the  alleged  motive,  the  defrauding  of  his  creditors. 
It  is  said  in  both  affidavits  that  he  was  considerably  indebted  to 
the  prosecuting  creditor  and  others,  and  both  witnesses  add  their 
belief  that  his  object  in  going  off  related  to  his  creditors.    It 
moreover  appears  that  the  petitioning  creditor's  debt  was  pretty 
large.     The  most  probable  explanation  would  therefore  be  the 
one  given  in  the  affidavits,  and  yet  every  judge,  I  should  think, 
would  have  wished  to  examine  these  witnesses  a  little  further, 
and  to  have  ascertained  the  proportion  which  his  ready  means 
bore  to  his  debts.    It  must  be  kept  in  mind,  however,  that  the 
law  has  committed  to  the  county  judge,  and  not  to  us,  the  duty 
of  determining  as  to  the  cogency  of  the  proof.    The  criticisms 
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irhicii  the  defendant's  oonnsel  asks  xm  to  indulge  in  would,  if 
generally  applied  to  such  proceedings,  render  them  eztremelj 
hasardous,  not  only  to  the  parties  setting  them  on  foot,  but  to 
the  officers  concerned  in  their  execution ;  for  when  we  determine 
that  a  sufficient  case  was  not  made  for  the  exercise  of  the  judg- 
ment of  the  officer,  we  must  consider  the  jndge  and  all  the  par- 
ties trespassers  in  whateyer  they  do*    A  liberal  indulgence  must 
be  extended  to  these  proceedings  even  upon  questions  of  juris- 
diction^  if  we  would  not  render  them  a  snare  rather  than  a  bene- 
ficial remedy.    I  am  of  opinion  that  sufficient  was  stated  to 
confer  jurisdiction  upon  the  officer.     {Matter  of  Faulkner^ 
4  fiU2,  ^98 ;  JohnsmT.  Mass,  20  Wend.  145;  MiUer  y.  BHnk- 
erhoff,  4  DenU),  120.) 

(4.)  The  defendant  offered  to  show  that  the  witnesses  were 
interested.    The  statute  requires  that  they  should  be  disinter- 
ested, (k  5.)    But  there  was  nothing  before  the  officer  to  show 
that  they  were  not  perfectly  disinterested  and  indifferent,  and  I 
concur  with  what  was  said  upon  that  question  by  Jewett,  C.  J« 
in  Staples  v.  FairchUdj  (3  Comet.  41.)    He  was  of  opinion 
that  if  nothing  appeared  to  show  that  they  had  an  inter- 
est, they  were   presumed  to  be    disinterested.     The  officer 
obtained  jurisdiction  by  means  of  the  written  proof  laid  be- 
fore him ;  and  that  proof  being  regular,  and  nothing  appearing 
to  draw  in  question  the  qualification  of  the  witnesses,  it  would 
form  an  alarming  precedent  to  hold  that  in  a  collateral  proceed- 
ing proof  could  be  given  tp  contradict  the  prima  fa/de  case  ap- 
pearing before  the  officer,  when  the  consequence  would  be,  to 
render  the  proceedings  wholly  void.     It  is  essential  to  the  value 
and  usefullness  of  this  remedy  that  titles  derived  under  it  should 
be  sustained,  unless  their  invalidity  could  be  made  apparent  by 
an  inspection  of  the  papers.    The  provisions  of  section  sixty- 
two  appear  to  me  to  be  intended  to  effect  that  object.    It  is 
declared  by  that  section  that  the  appointment  of  trustees  shall 
in  all  cases  be  "  conclusive  evidence  that  the  debtor  therein 
named  was  a  concealed,  absconding  or  non-resident  debtor  within 
the  meaning  of  the  foregoing  provisions,  and  that  the  said  ap- 
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pointment  and  the  proceedings  previous  thereto  were  regular." 
(2  JB.  /S.  12.)    This,  as  we  have  seen,  docs  not  avoid  the  conse- 
quences of  a  defect  of  a  jurisdiction  on  the  face  of  the  proceed- 
ings ;  still  it  was  evidently  intended  to  protect  purchasers  and 
others  who  have  acted  upon  the  faith  of  the  proceedings  from  all 
questioii  as  to  their  title,  or  their  acts,  arising  upon  extrinsic 
evidence.    If  the  title  of  these  trustees  can  be  impeached  upon 
the  ground  now  suggested,  the  title  of  a  purchaser  of  real  estate 
from  them  could  be  invalidated  at  any  time  within  the  period  of 
limitation,  by  extrinsic  proof  that  one  of  the  witnesses  had  a 
technical  interest  in  the  attachment  proceeding.    This,  I  think, 
would  be  hostile  to  the  main  object  of  the  section  just  referred  to. 
The  most  plausible  ground  upon  which  this  objection  could  be  urg- 
ed, would  be  to  insist  that  there  ought  to  be  aflBrmative  proof  be- 
fore the  officer,  that  the  witnesses  are  disinterested.    But  the  ex- 
istence of  interest  is  exceptional,  and  I  can  see  no  reason  why 
proof  of  its  absence  should  be  required,  which  would  not  apply 
in.  every  case  where  witnesses  are  required  to  be  disinterested. 
It  was  never  alleged,  while  interest  was  an  objection  to  a  witness 
upon  the  trial  of  a  cause,  that  the  party  to  be  examined  must 
begin  by  showing  that  he  was  without  interest  in  the  issue. 
Every  person  not  appearing  to  be  connected  with  the  issue  is 
considered  disinterested  until  the  contrary  appears.    I  am  of 
opinion  that  the  execution  was  not  well  taken. 

The  remaining  question  is  upon  the  exception  to  the  ruling  of 
the  judge,  rejecting  an  inquiry  put  to  the  witness  Baker,  in 
which  he  was  asked  to  state  what  the  goods  in  question  would 
be  worth  at  a  legal  sale  within  a  limited  time.  It  is  unneces- 
sary to  say  whether  the  question  might  not  have  been  competent 
by  way  of  cross-examination,  if  the  witness  had  not  already 
answered  a  similar  question.  He  had  testified  as  to  what  in  his 
judgment  they  would  have  brought  upon  a  sale  at  auction, 
which  was  substantially  the  inquiry  which  was  overruled.  It 
was  discretionary  with  the  judge  whether  he  would  allow  it  to 
be  repeated  in  another  form  of  words. 

The  judgment  of  the  suppreme  court  should  be  affirmed. 
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Edwards,  J.,  also  delivered  an  opinion  in  favor  of  affirmance. 

Gardiner,  Ch.  J.,  and  Johnson,  Selden  and  Parker,  J'b., 
concurred.  Allen  and  Ruooles,  Js.,  did  not  hear  the  argu- 
ment, and  took  no  part  in  the  decision. 

Judgment  affirmed. 


Mulyehall  agt  Millward. 

The  action  fbr  soduction  can  be  sustained,  where  the  relation  of  master  and 
aerrant  exists  actually  or  constmctiyely  between  the  plaintiff  and  the  person 
seduced  at  the  time  of  the  seduction. 

It  is  not  requisite  that  a  minor  daughter  should  ba  actually  in  the  service  of  or 
residing  with  her  fkther  at  the  time  of  the  seduction,  to  entitle  him  to  main- 
tain the  action. 

It  is  sufficient  that  he  was  then  legally  entitled  to  her  services,  and  might  hare 
required  them  if  he  chose  to  do  so. 

Accordingly,  where  a  minor  daughter  left  her  ftther's  and  went  to  work  fbr  the 
defendant,  and  was  seduced  and  became  pregnant  by  him  while  in  his  employ, 
and  remained  absent  from  home  till  after  her  confinement  and  recoveiy;  and 
there  was  no  proof  that  the  fkther  took  care  of  or  expended  any  thing  on  her 
account  during  her  sickness;  Held^  that  he  could  recover  damages  of  the  de- 
fendant for  her  seduction. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city 
of  New- York. 

The  action  was  to  recover  damages  for  the  seduction  of  the 
plaintiff's  daughter  by  the  defendant.  The  complaint  alleged 
that  the  defendant  debauched  and  carnally  knew  Maria,  the 
daughter  of  the  plaintiff,  she  then  and  during  a  long  time  there- 
after being  the  servant  of  the  plaintiff,  and  not  twenty-one  years 
of  age,  whereby  she  became  pregnant  and  sick  with  child ;  and 
by  means  whereof  the  plaintiff  was  deprived  of  and  lost  her  ser- 
vices, and  was  put  to  expense  in  taking  care  of  her,  6cc.  The 
answer  denied  specifically  each  allegation  of  the  complaint. 


344  O^^^SES  IN  THE  COURT  OF  APPEAia 

MnlFehall  ag<tinst  Millwaid. 

On  the  trial  in  the  superior  oourt,  before  Jasti^e  Sandford,  in 
March,  1852,  the  daughter  was  sworn  as  a  witness  for  the  plain- 
tiff, and  testified  that  she  then  resided  with  her  father,  the 
plaintiff,  and  that  she  attained  the  age  of  twentjtone  years  ki 
January,  1852 ;  that  in  November,  1850,  she  left  her  home  at 
her  fiither's  and  went  to -work  for  the  defendant,  and  that  witliin 
a'  few  weeks  thereafter,  and  while  in  his  employ,  she  was  se- 
duced by  him  and  became  pregnant ;  that  subsequently,  and 
before  the  birth  of  her  child,  she  worked  at  other  places,  and 
finally  was  delivered  of  the  child  at  a  Mrs.  Greenway^s,  where 
she  was  sick  and  unable  to  work  during  several  weekef,  by  reason 
of  her  pregnancy  and  confinement.  There  was  no  evidence  show- 
ing that  she  returned  to  her  father's,  from  the  time  she  went  to 
work  for  th6  defendant  until  after  her  recovery  from  her  sick- 
ness at  Mrs.  Greenway's,  or  that  her  father  took  any  care  of  her, 
or  expended  any  money  on  her  account  during  her  pregnancy 
or  sickness. 

When  the  plaintiff  rested,  the  counsel  for  the  defendant  moved 
the  court  to  nonsuit  the  plaintiff,  on  the  ground  "  that  no  ex- 
pense or  actual  loss  of  service  to  the  plaintiff  had  been  proved." 
The  motion  was  denied,  and  the  counsel  for  the  defendant 
excepted.  Evidence  was  given  by  the  defendant*  and  the  cause 
submitted  to  the  jury,  which  rendered  a  verdict  in'  favor  of  the 
plaintiff  for  $3000  damages.  The  defendant  tendered  a  bill  of 
exceptions,  and  judgment  having  been  perfected  on  the  verdict 
and  affirmed  on  an  appeal  to  the  general  term  of  the  superior 
court,  he  appealed  to  this  court. 

J.  Van  Buren^  for  the  appellant. 

A.  L.  Pinney^  for  the  respondent. 

Edwards,  J.  It  was  proved  upon  the  trial  that  the  plain- 
tiff's daughter,  at  the  time  of  her  seduction,  was  in  the  defend- 
ant's service,  and  it  did  not  appear  that  there  was  animus 
revertendi^  or  that  she,  in  &ct,  returned  to  her  father's  house 
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until  after  her  confinement.  Upon  this  state  of  fiicts  it  was 
contended  upon  the  part  of  the  defendant  that,  as  no  ezpenso 
or  actual  loss  of  service  on  the  part  of  the  plaintiff  was  proved, 
he  should  be  nonsuited,  and  a  motion  was  made  to  that  effect, 
which  was  overruled. 

^     In  the  case  of  Dean  v.  Peel,  (5  Enst,  45,)  the  plaintiff's 
daughter,  at  the  time  of  her  seduction,  was  under  age,  but  was 
living  in   the  family  of  another  person,  in  the  capacity  of  a, 
housekeeper,  with  no  intention  at  the  time  of  her  seduction  of 
returning  to  her  father's  house,  although  she  did  return  there 
while  she  was  under  age,  in  consequence  of  her  seduction,  and 
was  maintained  by  her  father.    Upon  this  state  of  facts  it  was 
held,  that  as  the  daughter  was  actually  in  the  service  of  another 
person  than  her  &ther,  and  as  there  was  no  animus  revertendi, 
the  action  could  not  be  maintained.    The  rule  thus  laid  down  has 
been  since  followed  in  the  English  courts.    {Blaymire  v.  Haley, 
6  Mees.  4*  W.  55]  Harris  v.  Butler,  2  id.  589  ;  Grinnell  v. 
Wells,  7  Man.  ^*  Chran.  1033.)    In  a  few  years  after  the  decis- 
ion in  Dean  v.  Peel  a  somewhat  similar  case  arose  in  this  state, 
in  which  it  appeared  that  the  plaintiff's  daughter,  who  was  under 
age,  with  the  consent  of  her  father,  went  to  live  with  her  uncle, 
for  whom  she  worked  when  she  pleased,  and  he  agreed  to  pay 
her  for  her  work ;  but  there  was  no  agreement  that  she  should 
continue  to  live  in  his  house  for  any  fixed  time.    While  in  her 
uncle's  house  she  was  seduced,  and  got  with  child.    Immediately 
afterwards  she  returned  to  her  fether's  house,  where  she  was 
xnaintaiMd,  and  the  expense  of  her  lying  in  was  paid  by  him. 
Upon  this  state  of  &cts  it  was  held,  contrary  to  the  case  above 
cited,  that  the  action  could  be  maintained.    In  delivering  the 
opimon  of  the  court,  Ch.  J.  Spencer  said,  "  the  case  of  Dean 
▼•  Peel  is  against  the  action.    In  the  present  case  the  father 
had  made  no  contract  binding  out  his  daughter,  and  the  relation 
of  master  and  servant  did  exist  from  the  legal  control  he  had 
over  her  services ;  and  although  she  had  no  intentiion  of  return- 
^g)  that  did  not  terminate  the  relation,  because  her  volition 
could  not  affect  his  rights.     She  was  his  servant  de  jure,  though 
Kbr,— Vol.  I.  44 
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BOt  de  faetQ,  at  the  time  of  the  injury ;  and  beiag  hie  aerrant 
de  jure,  the  defendant  has  done  an  act  which  has  deprived  the 
&ther  of  the  daughter's  services,  and  whiek  he  might  have  ex- 
actedi  but  for  that  injury."    (Martin  v.  Payne,  9  Jo/m.  387.) 
This  decision  was  afterwards  approved  of  in  Nickleson  y.  iSKiy- 
ker,  (10  John.  115.)    In  the  case  of  Clark  v.  FUch,  (2  Wend. 
459,)  it  was  proved  upon  the  trial  that  the  plaintiff  told  his 
daughter  that  she  might  remain  at  home,  or  go  out  to  service^ 
as  she  pleased,  but,  if  she  left  his  house,  she  must  take  care  of 
herself^  and  he  relinquished  all  claim  to  her  wages  and  servioeBi 
It  was  eontended  that  there  was  a  distinction  between  this  cue 
and  that  of  Martin  v.  Payne,  on  the  ground,  1.  That  the 
&ther  had  given  his  daughter  her  time  absolutely ;  2.  That  he 
had  iu  &ct  incurred  no  expense ;  but  it  was  held  that  this 
made  no  difference,  and  that  the  personal  rights  of  the  &ther 
over  the  child  were  not  relinquished.    In  the  rec^it  case  of 
Bartley  v.  RichtTneyer^  (4  Corns,  38,)  Bronson,  Ch.  J.,  in  giving 
the  opinion  of  the  court,  says,  that  '^our  cases  hold  that  the  rela- 
tion of  master  and  servant  may  exist  for  the  purposes  of  this 
action,  although  the  daughter  was  in  the  service  of  a  third  poeson 
at  the  time  of  her  seduction,  provided  the  case  be  such  that  th* 
&ther  then  had  a  legal  right  to  her  services,  and  might  have 
commanded  them  at  pleasure."    But  it  was  there  held  that  the 
step-father  had  no  such  right,  and  consequently  could  not  mm- 
tain  the  action.   In  Pennsylvania  a  similar  rule  has  been  adopted^ 
{Hornketh  v.  Barr^  8  Serg.  ^  iJ.  36  ;  6  id.  177.     Set  ab$ 
Mercer  v.  Wahnsley,  5  Har.  Sf  Jchn.  27.)    And  Greenlea^  in 
his  treatise  on  evidence,  lays  it  down  as  the  established  Ameri- 
can rule.    (2  Greenl.  Ev.  §  576.)    Whether  it  be  more  or 
less  consistent  with  principle  and  policy  than  the  English 
rule,  it  is  now  too  late  to  inquire.    It  is  too  well  established  by 
authority.    The  case  of  Dain  v.  Wycoff,  (3  Selden^  191,)  vss 
cited  on  the  part  of  the  defendant ;  but  it  will  be  seen,  by  refei' 
ence  to  the  opinion  delivered  in  that  case  that  it  was  dttidad 
upon  the  very  distinction,  which  has  been  laid  down  in  the  adjndia^ 


ALBANY,  SEPTEMBER,  1854.  347 

t 

B«8h  ageUnst  Promer. 

—      ■  7 

tioxM  referred  to.  In  that  ease  tbe  plaintiff's  diiiigbter  iras 
hound  tmi  to  service  to  another,  and  the  plaintiff  had  no  right 
to  her  seryices. 

The  judgment  trhould  be  affirmed. 

All  the  jndges,  except  Ruooleb,  who  did  net  hear  the  argu- 
ment aad  took  no  part  in  the  decieion,  eononrred. 

Judgment  affirmed* 


Busa  againat  PAasacii. 

Sinoe  tbe  ^oactmeDt  of  the  code  of  procedure,  the  defendant,  m  «a  adSon  ftr 
slander  or  libel,  may  proTO  in  mitigation  of  damages  fkcts  and  drcomataaoes 
which  diaprore  maliee,  although  they  tend  to  esfcafoUah  the  tnith  of  the  defloBa- 
tony  dwjge. 

It  is  not  neoeaiaiy  Xhat  the  answer  eh<»1d  aDoge  the  treth4E>f  tte  ehaige  oom- 
plained  of,  to  entitle  the  defendant  to  aver  and  proYe  such  fitcta  and  drcwp- 
fltanoes  to  lednce  the  amount  of  damages. 

Acoordingly,  where  in  an  action  for  charging  the  plaintUT  with  keeping  a  house 
t«f  ill  fiune,  the  answer  denied  tbe  complaiat,  and  as  <a  partial  defcnae  aBegefl 
isard  and  lasdvious  rooduct  by  the  plaintiff's  ftnily,  ncft  aTOWinting  to  a  joa- 
tification  of  the  change ;  Hdd,  that  evidenoB  of  such  conduct  was  esmpetiiut 
to  reduce  the  amount  of  damages. 

Action  for  slander,  commenced  in  June,  1849.  The  com- 
plaint Alleged  that  the  defendant  charged  the  plaintiff  with 
keeping  a  honse  of  ill  fame.  The  defendant  by  l^is  answer  de- 
nied each  allegation  of  tbe  complaint,  and  in  farther  answering 
alleged  that,  during  five  years  next  prior  to  the  times  mentioned 
in  the  complaint,  the  conduct  of  the  wife  and  daughter  of  the 
plaintiff,  who  daring  that  time  were  inmates  of  his  boose,  was 
lascivious,  unchaste  and  improper,  and  such  as  to  induce  tbe  be- 
lief that  the  plaintiff  did  keep  a  house  of  ill  &me ;  that  the  son 
of  the  jbfea&nt  was  iadaced,  by  the  conduct  of  the  plaintiff's 
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wife  and  daughter,  to  visit  the  house  of  the  plaintiff  and  to  spead 
his  time  with  the  daughter  at  improper  and  unreasonable  times, 
and  to  continue  so  to  do,  contrary  to  the  injunctions  and  remoi^ 
strances  of  the  defendant,  which  were  well  known  to  thc^  plaintiff 
and  his  Amily ;  and  that  whatever  was  said  by  the  defendant  in 
relation  to  the  matters  in  the  complaint,  was  said  without  unj 
malice  towards  the  plaintiff  or  design  to  do  him  injury  in  his 
good  name  or  otherwise,  but  the  same  was  said  in  kindness  to 
the  plaintiff  personally,  and  to  the  son  of  the  defendant  by  way 
of  remonstrance,  he  then  being  a  minor.  The  plaintiff  repliedf 
denying  these  allegations  in  the  answer. 

The  cause  was  tried  at  the  Monroe  circuit  in  May,  1850,  be- 
fore Justice  T.  A.  Johnson  and  a  jury.  The  plaintiff  proved 
the  speaking  of  the  words  alleged  in  the  complaint.  The  de- 
fendant offered  to  prove  that,  during  one  or  two  years  prior  to 
the  speaking  of  the  words,  his  son  was  in  the  habit  of  going  to 
the  plaintiff's  house  and  remaining  there  throughout  the  whole 
night,  very  frequently  in  the  room  with  plaintiff's  daughter  aad 
to  his  knowledge.  This  evidence  was  objected  to  and  excluded, 
and  defendant  excepted.  He  also  offered  to  prove  that  <a  one 
occasion  his  son  in  returning,  after  a  short  absence  from  home, 
stopped  at  the  plaintiff's  and  remained  there  shut  up  in  the 
house  a  week  without  coming  home  to  his  father's.  This  was 
objected  to,  excluded,  and  defendant  excepted.  The  defendant 
also  offered  to  show  the  circumstances  and  facts  of  lewd  con- 
duct on  the  part  of  the  plaintiff's  wife  and  daughter  under  the 
answer,  which  the  court  excluded,  and  the  defendant  excepted. 
The  defendant  offered  to  prove  the  facts  mentioned  in  each  of 
the  foregoing  offers,  with  the  fidditional  fact  that  he  had  previ- 
ous to  these  occasions  forbid  his  son  visiting  the  plaintiff's 
house,  and  that  the  plaintiff  was  so  informed  but  permitted  the 
son  to  continue  his  visits^  the  son  being  a  minor,  and  that  known 
to  the  plaintiff.  This  was  also  objected  to  and  excluded,  and 
the  defendant  excepted. 

The  said  justice  charged  the  jury,  "  that  the  only  circnm* 
stances  and  facts  which  should  be  regarded  by  the  jury,  or 
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irhicli  were  proper  to  be  given  in  evidence  in  mitigation  of  the 
damages,  was  whether  the  words  charged  were  spoken  on  a  sud- 
den heat  of  passion  or  other  circnmstances  of  that  nature 
attending  the  speaking  of  the  words ;"  to  this  the  defendant's 
oounsel  excepted.  The  jury  rendered  a  verdict  for  the  plaintiff 
of  $1000,  upon  which  judgment  was  rendered.  Upon  an  ap- 
peal to  the  general  term  this  judgment  was  affirmed.  {See 
18  fiorfr.  SI  C.  R.  221.)    The  defendant  appealed  to  this  court 

H.  R.  Selden^  for  the  appellant 

R  X  ThomaSj  for  the  respondent. 

W.  F.  Allen,  J.    Unless  a  change  has  been  wrought  in  the 
roles  of  evidence  and  the  law  applicable  to  this  case,  by  the. 
code  of  procedure,  the  justice  was  clearly  right  in  excluding 
the  evidence  offered  by  the  defendant  in  mitigation  of  damages. 
The  &ct8  and  circumstances  offered  came  far  short  of  a  justifi- 
cation of  the  charge  made  against  the  plaintiff,  as  understood  by 
the  court  and  jury,  and  it  is  conceded  by  the  counsel  for  both 
parties  that  they  tended  to  prove  the  truth  of  the  words  uttered. 
The  authorities  in  this  state,  prior  to  the  adoption  of  the  code, 
speak  but  one  language ;  and  the  rule  was  too  well  settled  to  be 
changed,  except  by  the  interposition  of  the  legislature,  that  evi- 
dence of  that  character  in  actions  for  slander  was  at  the  common 
law  inadmissible.    The  current  of  authority  obligatory  upon 
the  courts  of  this  state,  notwithstanding  some  diversity  of  opin- 
ion in  other  courts  and  other  states,  was  to  the  effect,  that  facts 
and  circumstances  which  tended  to  disprove  malice  by  showing 
that  the  defendant,  though  mistaken,  believed  the  charge  to  be 
true  when  it  was  made,  might  be  given  in  evidence  in  mitiga- 
ti<m  of  damages ;  but  if  the  facts  and  circumstances'  offered 
tended  to  establish  the  truth  of  the  charge,  or  formed  a  link  in  a 
chun  of  evidence  going  to  make  out  a  justification,  they  were 
iM>t  admissible,  in  mitigation  of  damages.     {Cooper  v.  Barber^ 
24  Wend.  105 ;  Rqot  v.  King,  7  Cowen^  618 ;  Fero  v.  Ruscoe^ 
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4  Comst.  1€2 ;  Pwrple  v.  Hortcn,  18  Wend.  9 ;  GUnuen  ▼• 
Lowell,  8  id.  573.)  The  rale  appears  to  follow  ae  the  legiti- 
mate result  of  two  other  rales  which  were  well  estabfished  by 
authority,  yiz.  1.  That  eyidenee  of  the  trath  of  the  charge  in 
justificatioB  could  not  be  giren  under  the  general  issue,  but 
must  have  been  specially  pleaded.  {Underwood  v.  Pco^tsy 
Str.  1200 ;  CampbeU  v.  Butts,  8  Comst.  178.)  And,  2.  Tbnt 
a  plea  of  justification  was  conclusive  evidence  of  maliee,  snd  pre- 
cluded all  evidence  tending  to  show  an  absence  of  malice,  and 
necessarily  enhanced  the  damages.  {Oilman  v.  LoweU,  Purple 
V.  Horton,  Fero  v.  Ruscoe,  died  above.)  Whether  the  latter 
rale  might  not  originally  have  been,  with  great  propriety  and 
consistently  with  sound  policy  and  good  reason,  very  essentially 
modified,  it  is  too  late  now  to  kiquire.  It  is  well  settled  to  foe 
the  rule  of  the  common  law  as  understood  and  administered  in 
this  state,  and  unless  it  has  been  changed  by  the  le^slature, 
must  be  applied  by  us  to  this  case. 

It  follows  that  the  important  question  presented  by -the  bill 
of  exceptions  is  upon  the  constraction  and  effiset  to  be  given  to 
section  165  of  the  code,  which,  as  amended  in  1849,  read  thus-: 
"  In  the  actions  mentioned  in  the  last  section,  (libel  and  slander,) 
the  defendant  may  in  his  answer  allege  both  the  truth  of  the  mat- 
ter charged  as  de&matory,  and  any  mitigating  circumstances  t» 
reduce  the  amount  of  damages,  and  whether  he  prove  the  justi* 
fication  or  not,  he  may  give  in  evidence  the  mitigating  eireom- 
stances."  It  is  urged  that  the  defendant,  not  having  in  his 
answer  alleged  the  trath  of  the  slahderous  words,  could  not 
under  the  section  quoted  allege  in  his  answer,  or  give  in  evi- 
dence upon  the  trial,  miti^ting  circumstances  in  diminution  of 
the  damages ;  and  to  this  effect  are  two  decisions,  pronounced 
by  able  judges,  and  theref«»re  entitled  to  respect  and  consider- 
ation. {Oraham  v.  Stone,  6  Haw.  Pr.  Rep.  15;  Brown  v. 
Orvis,  Id.  876.)  The  objecion  assumes,  1.  That  proof  of  miti- 
gating circumstances  cannot  be  given,  except  under  an  answer 
in  which  the  facts  relied  upon  are  alleged ;  and  2.  That  the  only 
*  fkuthority  for  spreading  upon  the  record,  by  way  of  answer,  fiicto 
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that  do  not  constitate  an  entire  defense  to  the  action,  but  simply 
go  to  restrict  and  limit  the  amount  of  the  plaintiflF's  recovery, 
is  confined  by  the  section  of  the  code  referred  to,  and  is  there- 
fore restiieted  to  actions  npon  the  ease  for  defamation.    I  think 
this  an  unaound  theory.    At  ooimnon  law  a  partial  defense 
aoald  not  be  pleaded,  6>r  reaaona  peculiar  to  that  system ;  and 
hence  to  avoid  injustice^  sneh  matters  which  coald  not  be  pleaded 
were  admiasible  in  evidence  under  &e  general  issue,  and  withoat 
notice  to  the  adverse  party.    (  WUmarth  v.  Babcmky  2  ISllj 
194 ;  Barber  v.  Roaey  5  id.  76 ;  21  Wend.  273.)    By  the  code 
the  general  issue  is  abolished ;  and  the  defendant  may  set  forth, 
by  answer,  as  many  defenses  and  coanter  claims  as  be  may 
have.     {Code^  hi  149, 150.)    The  legislature,  by  the  same  act, 
also  abolished  all  forms  of  pleading  theretofore  existing,  and 
provided  that  thereafter  the  forms  of  pleading  in  civil  actions  in 
eourta  of  record,  and  the  rules  by  which  the  sufficiency  of  th« 
pleadings  were  to  be  determined,  should  be  those  prescribed  by 
that  act*     (§  140.)    So  complete  and  thorough  has  been  the 
departure  from  the  former  rules  and  forms  of  pleading,  that  it 
is  hardly  safe  to  rely  upon  analogies  derived  from  that  system 
in  ^ving  practical  effect  to  the  new.     Based  as  the  new  is  upon 
an  entirely  different  theory,  and  having  professedly  different 
ends  to  accomplish,  it  is  better,  with  a  view  to  carry  it  out  in 
its  spirit,  to  consider  it,  as  it  is  in  truth,  an  entire  new  theory, 
to  be  construed  and  carried  into  effect  according  to  its  terms, 
and  upon  principles  peculiar  to  itself.    Difficult  as  it  may  be 
for  a  mind  trained  to  the  logical  and  truly  scientific  rules  of 
pleading  under  which  justice  has  so  long  been  administered  int 
states  and  countries  in  which  the  common  law  has  had  sway,  to 
cast  aside  all  the  rules  which  have  be^  supposed  to  be  founded 
in  wisdom,  and  in  practice  to  have.accomplished  a  good  purpose, 
for  a  new  and  confessedly  imperfect  scheme,  it  is  safe  to  say  that 
it  must  be  done  in  order  to  give  effect  to  the  provisions  referred 
to,  and  to  give  the  new  system  a  fiur  trial ;  and  that  less  injus^ 
tice  will  be  done  in  that  way  than  by  attempting  to  engraft  the 
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new  upon  the  old,  which  can  only  be  done  to  the  prejudice  of 
both. 

Two  objects  of  reference  were  made  prominent  in  the  duwgea 
made  in  the  forms  of  pleading  by  the  code.  One  was  the  intro- 
duction of  verity  into  the  pleadings  by  providing,  in  effect,  that 
parties  in  their  allegations  should  have  the  same  regard  to  truth 
that  prevails  between  members  of  society,  in  their  daily  commu- 
nications with  each  other ;  that  they  should  not  willingly,  and 
certainly  not  by  compulsion,  spread  a  falsehood  upon  the  record ; 
that  a  defendant  should  not  be  driven,  or  permitted  even,  falsely 
to  allege  a  foil  defense,  to  the  end  that  he  might  prove  a  partial 
defense.  Another  was,  that  the  pleadings  should  inform  the  court 
and  the  adverse  party  of  the  facts  alleged  in  support  or  defense  of 
the  action,  and  to  which  evidence  was  to  be  given  ]  and  hence  com- 
mon counts,  general  issues  and  all  fictitious  pleadings,  were  abol- 
ished. One  alleged  objection  to  the  old  forms  of  pleading  was,  that 
the  record  did  not  necessarily  disclose  the  true  questions  of  fact  at 
issue  and  which  were  to  be  tried.  With  this  understanding  of 
some  of  the  leading  objects  of  the  legislature,  we  may  read  the 
section  which  permits  a  defendant  to  set  forth  by  answer  as 
many  defenses  as  he  may  have,  and  which  originally  authorized 
him  to  "  set  forth  in  his  answer  as  many  grounds  of  defensB 
as  he  should  have,"  [Code  of  1848,  i  129,)  and  recognises' 
the  right  to  set  up  facts  constituting  either  a  total  or  par- 
tial defense  to  the  action.  Although  defense  may  mean  litei^ 
ally  a  denial  of  the  truth  or  validity  of  the  complaint,  an  asser- 
tion that  the  plaintiff  has  no  ground  of  action,  it  has  ceased  to 
mean  a  justification,  and  as  now  used  by  courts  and  judges  it 
is  applied  to  matters  which  go  to  the  partial  as  well  as  total  ex- 
tinguishment of  the  plaintiff's  claim  ;  and  the  terms  total  and 
partial  defense  have  become  quite  familiar,  and  may  well  be  sup- 
posed to  have  been  in  the  mind  of  the  legislature  when  they 
spoke  of  the  "  grounds  of  defense,"  or  "  the  defenses"  of  a'party 
to  an  action.  ( 3  BL  Com,  296.)  It  can  hardly  be  that  the  le- 
gislature intended  that  when  a  party  could  not  make  a  full  de- 
fense to  an  action,  and  could  not  therefore  with  truth  allege  fisicts 
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constituting  a  full  defense,  or  fully  deny  the  case  made  by  the 
plaintiff,  that  he  should  be  denied  the  privilege  of  alleging  in 
his  answer,  and  establishing  by  his  proof  a  partial  defense,  or 
alleging  and  proving  mitigating  circumstances.    If  this  was 
not  intended,  then  the  statute  should  be  construed  as  giving  au- 
thority to  spread  fact  sconstituting  a  partial  defense,  or  tending  to 
reduce  the  claim  of  the  plaintiff  upon  the  record  by  way  of 
answer,  as  a  "ground  of  defense  "  or  as  a  "  defense  ;"  otherwise  a 
return  must  be  had  to  the  former  practice,  which  permitted  partial 
defenses  to  be  given  in  evidence  without  plea  or  notice.    For  the 
legislature  never  intended  so  to  alter  the  law,  that  a  party  who 
could  not  make  a  full  defense,  should  not  be  heard  to  make  any ; 
but  in  the  lan^age  of  another,  should  "be  bound  hand  and  foot, 
and  handed  over  to  a  jury."  It  maybe  that  whether  the  defendant 
may,  under  the  provisions  of }  150,  set  up  in  his  answer  facts  con- 
stituting a  partial  defense  and  tending  to  mitigate  the  damages,  or 
whether  such  matters  may  be  given  in  evidence  without  such 
answer,  is  immaterial  so  far  as  this  case  is  concerned,  for  the  reason 
that,  upon  one  or  the  other  hypothesis,  evidence  of  the  character 
stated  is  competent  on  trials  under  the  code.    I  am  however  of 
the  opinion  that  the  facts  may  and  should  be  pleaded. 

We  then  come  to  the  consideration  of  }  165,  which  was  not 
designed  to  prescribe  what  might  be  pleaded  in  defense  of 
&&  action  for  slander,  but  was  enacted  to  secure  the  full 
benefit  of  the  right  to  plead  at  all  to  the  defendant  by  blot- 
tmg  out  the  rule  of  the  common  law,  which  attached  certain 
presumptions  prejudicial  to  the  defendant  to  one  class  of  pleas. 
We  have  seen  that  by  the  rules  of  law,  as  established  by  a 
long  series  of  decisions,  a  plea  of  justification  waef  conclusive  ev- 
idence of  malice ;  and  that  if  a  party  having  alleged  the  truth 
of  the  charge  failed  to  prove  it,  the  damages  were  necessarily 
enhanced  by  the  plea,  and  that  the  defendant  would  be  deprived 
of  the  benefit  of  any  evidence  given  under  it,  tending  to  prove 
the  truth  of  the  charges,  but  coming  short  of  a  justification, 
althodgh  thiey  showed  probable  cause  and  entire  good  faith 
^  l^e  part  of  the  defendant ;  and  the  object  and  design  of  the 
Kia._VoL.  I.  45 
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section,  apparent  from  its  terms  as  well  as  indicated  by  the  com* 
missioners  of  the  code  in  their  report,  was  to  remedy  this  sup- 
posed injustice  by  changing  the  role.    Had  this  section  not  been 
adopted,  it  cannot  be  doubted  that  in  actions  for  slander  and 
libel  as  well  as  in  other  actions,  mitigating  facts  and  circum- 
stances might  have  been  given  in  evidence  upon  the  trial ;  and 
whether  with  or  without  alleging  them  in  the  answer,  would 
have  depended  upon  the  true  construction  af  other  provisions. 
The  section  under  consideration  only  provided  that  mitigating 
fiicts  and  circumstances  might  be  alleged  in  the  answer,  and 
proved  upon  the  trial  in  the  class  of  actions  named  in  cases 
where  it  had  theretofore  been  prohibited ;  and  hence  the  peculisr 
phraseology  of  the  provision,  that  the  defendant  might  in  his  an* 
Bwer  allege  both  the  truth  of  the  defamatory  matter  and  any 
mitigating  circumstances.    It  was  assumed  that  each  might  be 
alleged  separately,  but  before  this  enactment  they  could  not  stand 
together,  and  a  plea  of  justification  effectually  concluded  the  de- 
fendant from  the  benefit  of  any  evidence  tending  to  disprove 
malice,  and  in  th^t  way  to  mitigate  the  damages.    This  provis- 
ion effectually  disposes  of  that  rule  by  adopting  one  directly 
the  reverse,  and  more  consistent  with  principles  of  justice,  and  in 
harmony  with  the  views  of  the  legal  profession.    There  is  bat 
little  justice  in  punishing  a  man  for  availing  himself  of  the 
forms  of  pleading,  to  enable  him  to  make  a  defense  in  good  &ith| 
which  he  believes  to  be  meritorious  and  valid,  because  he  chances 
to  fidl.    The  law  does  it  in  no  other  case.    If  the  privilege 
is  abused  fi3r  malicious  purposes,  it  should  then  be  matter  in 
aggravation  of  damages — ^not  otherwise. 

It  would  seem  to  follow  that,  with  the  abrogation  of  the  rules 
that  lay  at  the  foundation  and  constituted  the  reason  for  exclud- 
ing evidence  in  mitigation  of  damages  which  tended  to  prove 
the  truth  of  the  charge,  or  which  formed  a  link  in  a  chain  of 
evidence  going  to  make  out  a  justifioatioh,  the  rule  itself  sbool/il 
&11.  It  is  implied  by  all  the  decisions  that,  but  for  the  rules  of 
pleading  and  presumption  referred  to,  any  evidence  tending  to 
disprove  malice  would  be  admissible^  although  it  should  tend  ifk 
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justify  the  charge.  All  the  jadges  vho  have  undertaken  to 
assert  the  rule,  have  found  it  necessary  to  engraft  the  exceptions 
upon  it,  lest  it  should  be  understood  that  such  evidence  was  within 
the  rule.  (SWeTid.  673;  6  Barb.  43;  IS  Wend,  9 ;  4  Oomst 
162  ;  7  Chwen,  613 ;  24  Wend.  105.)  The  guilt  of  and  essential 
ground  of  action  for  defamation  consists  in  the  malicious  inten- 
tion ;  tmd  when  the  mind  is  not  in  fault,  no  prosecution  can  be 
sustained.  (2  Kenfs  Co,n.  26.)  This  malice  the  law  implied 
from  the  falsity  of  the  charge,  except  when  the  words  are  spoken 
in  the  performance  of  some  recognised  duty,  or  in  the  assertion  of 
some  right,  in  which  case  express  malice  must  be  shown,  while  in 
other  cases  express  malice  forms  no  part  of  the  issue.  {Thorn 
V.  Moser,  1  Denio,  488 ;  Howard  v.  Sexton^  4  ComsL  167.) 

To  repel  and  overcome  in  part  this  legal  presumption  of  malice, 
the  defendant  has  been  heretofoi;e  permitted  to  prove  &cts  and 
•circumstances  which  show  that  the  charge  was  made  ukider  a 
mistake  of  facts,    {GUman  v.  Lowell,  supnu)    Within  the 
rale,  he  may  give  evidence  of  facts  and  circupostances  which 
induced  him  to  suppose  the  charges  true  at  the  time  they  were 
made,     {Purple  v.  Norton,  and  Cooper  v.  Barber,  supra.)    But 
this  rule  as  heretofore  estabUshed  must  be  taken  with  this 
qualification,  that  the  facts  must  not  tend  to  prove  the  truth  of 
the  charge;  and  the  reason  assigned  for  the  qualification  is,  that 
if  they  are  proved  under  a  plea  of  justification,  the  plea  itself 
being  conclusive  evidence  of  malice,  cannot  be  overcome  at 
rebutted ;  and  if  offered  under  the  general  issue,  they  are  inadmis- 
sible, as  tending  to  establish  a  defense  which  should  have  been 
specially  pleaded,  and  for  the  additional  reason  assigned  in  some 
of  the  cases,  that  as  a  plea  of  justification  was  conclusive  evi- 
dence of  malice,  a  fortiori,  the  offering  of  proof  of  the  truth  of 
the  charge  was  alike  conclusive  upon  that  question.    But  these 
ntles  are  changed ;  and  the  reason  of  the  rule  under  consider- 
ation having  therefore  ceased,  the  rule  itself  should  cease.    The 
'eport  of  the  commissioners  of  the  code  show  this  result  to  have 
^en  within  their  intention  in  framing  the  provision  ;  and  as  the 
provisioii  iself  is  consistent  with  this  view,  it  may  be  supposed 
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that  the  legislature  intended  the  same  result.  Probable  cause 
for  making  the  chMjge,  especially  when  that  cause  has  been 
dnduced  by  or  necessarily  results  from  the  acts  of  the  plaintiff, 
together  with  entire  good  faith  of  the  defendant  in  making  it, 
does,  in  my  judgment,  shbw  an  absence  of  malice ;  and  so  &r  as 
malicious  intention  lies  at  the  fouildation  of  the  action  and  of 
the  claim  for  damages,  should  be  taken  into  account,  not  as  a 
full  defense,  but  in  mitigation  of  damages,  as  in  Crilman  t. 
LowelL  The  action  is  vindictiye,  and  the  damages  are  punitive 
as  well  as  compensatory ;  and  so  fiur  as  the  former  are  concerned, 
all  evidence  tending  to  throw  light  upon  the  intent  and  motives 
of  the  defendant,  which  does  not  interfere  with  the  established 
rules  of  law,  may  very  properly  be  received.  A  plaintiff  will 
not,  in  the  hands  of  an  enlightened  court  and  jury,  be  very  likely 
to  suffer  injustice  from  evidence  which  goes  merely  to  give 
character  to  or  explain  the  conduct  of  the  defendant,  and  show 
under  what  circumstances  and  why  he  spoke  the  words,  espe- 
cially when  the  evidence  is  given  under  a  disclaimer  of  all 
intention  to  justify  the  words  or  insist  upon  their  truth.  The 
course  of  legislation  upon  this  subject  tends  very  strongly  to  show 
that  it  was  the  intention  to  make  this  change  in  the  rule  now 
nnder  consideration.  The  commissioners  first  reported  the  sec- 
tion authorizing  the  setting  up  of  "any  mitigating  circumstan- 
ces sufficient  in  law  to  reduce  the  amount  of  damages,"  which 
fully  expressed  their  views,  and  would  have  authorised  any 
circumstances  which,  under  the  law  and  the  rules  of  pleading 
and  evidence  as  modified  by  the  code,  would  have  been  suffi- 
cient to  reduce  the  damages.  The  legislature,  without  an  inten- 
tion to  change  the  provisions,  so  far  as  I  can  discover,  varied 
the  phraseology,  by  making  it  read,  "  any  mitigating  circum- 
stances legally  admissible  in  evidence,''  and  this  was  amended 
in  1849,  by  striking  out  "legally  admissible  in  evidence,"  lest 
it  might  be  construed  as  restricting  the  mitigating  circumstan- 
ces to  such  as  were  before  admissible,  which  would  have  been 
in  direct  conflict  with  the  residue  of  the  section,  which  expressly 
authorized  evidence  to  be  given  of  mitigating  circumstances 
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which  was  before  excluded.  The  £ELcts  offered  in  evidence,  and 
which  were  rejected  by  the  judge  upon^he  trial,  would  have 
tended  to  disprove  malice  by  showing  the  cause,  if  any,  that 
existed  for  making  the  charge ;  and  this  the  jury  should  know,  to 
the  end  that  they  may  understandingly  measure  the  damages, 
and  mete  out  to  each  party  equal  and  exact  justice. 

The  course  of  the  decisions  upon  this  branch  of  the  law  in 
other  states  and  in  England  need  not  be  examined  in  this  con- 
nection, as  they  are  sufiBciently  referred  to  by  Selden,  J.,  in  his 
dissenting  opinion  in  the  court  below  in  this  case,  and  in  Fol- 
lett  V.  Jewetty  (1  Am.  Law  Reg.  600,)  in  which  I  fully  concur. 
I  will  merely  add,  that  so  long  as  the  rule  laid  down  by  Gardiner, 
J.y  in  Howard  v.  Sexton^  is  the  law  in  this  state,  that  to  consti- 
tute an  injury,  for  which  an  action  of  slander  will  lie,  malice 
most  be  proved — ^not  mere  general  ill  will — ^but  malice  in  the 
special  catie  set  forth  in  the  pleadings,  to  be  inferred  from  it 
and  the  attending  circumstances,  any  evidence  which  legiti- 
mately shows  innocency  of  motive  may  be  given  as  a  mitigating 
circumstance  under  the  code,  whether  it  conduces  to  prove  the 
fact)  while  it  falls  short  of  it,  or  not.  What  effect  should  be 
given  to  the  evidence  is  not  for  us  to  say.  We  merely  decide 
that  it  was  competent ;  and  because  it  was  excluded,  the  judg- 
ment of  the  court  below  must  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Selden,  J.  The  questions  presented  in  this  case  are  of  un- 
usual interest  The  principles  regulating  the  admission  of  evi- 
dence in  mitigation  of  damages,  in  actions  for  libel  and  oral 
slander,  have  given  rise  to  much  controversy  and  many  conflict- 
ing decisions.  The  courts  have  struggled  for  more  than  a  cen- 
tury with  the  incongruous  rules  which  have  prevailed  on  this 
subject. 

An  attempt  has  been  made,  through  a  provision  of  the  code, 
to  remove  the  difiSculty.  Section  165  provides,  that  in  this  class 
of  actions  the  defendant  "  may  in  his  answer  allege  both  the 
truth  of  the  matter  charged  as  defamatory,  and  any  mitigating 
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circumstances  to  reduce  the  amonnt  of  damages ;  and  wbef^^r 
he  prove  the  justification  or  not,  he  may  give  in  evidence  tiie 
mitigating  circumstances."  It  is  desirable  that  such  a  construc- 
tion should  be  put  upon  this  provision  as  will  make  the  remedy 
it  affords  coextensive  with  the  evils  it  was  designed  to  r^sove. 
What,  then,  were  those  evils  7  To  answer  the  inquiry,  it  be- 
comes necessary  to  glance  at  some  of  the  principles  which  lie  at 
the  foundation  of  this  class  of  actions.  It  will  not  be  denied 
that  malice  on  the  part  of  the  defendant  is  essentiid  to  the  main- 
tenance of  the  action.  This  is  distinctly  asserted  by  every 
elementary  writer  on  the  subject,  and  is  confinned  by  all  the 
eases.  But  it  is  said  that  there  need  be  no  express  malice^  ex* 
•eeiKt  in  the  case  of  privileged  communications ;  that  in  other 
-cnses,  implied  or  legal  malice  is  all  that  is  required.  What  is 
meant  by  implied  malice?  Does  it  mean  malice  which  the  law 
imputes  i^thout  any  proof  of  its  existence  ?  I  apprMiend  not 
It  means  this :  that  the  fact  that  the  defendant  is  shown  to  have 
uttered  or  published  a  false  charge  against  another,  which  was 
calculated  to' iDJure  him,  proves  that  the  defendant  was  actuated 
by  malicious  motives,  unless  the  circumstances  are  such  as  to 
suggest  some  other  and  innocent  motive.  This  \s  nothing  more 
than  the  application  of  a  fiimiliar  rule  of  evidence,  viz.  that 
every  person  is  presumed  to  intend  that  which  is  the  natatal 
consequence  of  his  actions.  Where,  however,  the  circumstances 
are  such  as  afford  ground  for  supposing  an  innocent  and  laud- 
able motive^ — as  where  the  charge  is  made  in  giving  the  character 
of  a  servant,  or  confidential  advice  to  a  friend — ^then  the  pre- 
sumption which  would  otherwise  arise  from  the  falsity  and  in- 
jurious nature  of  the  charge  is  repelled,  and  it  becomes  neces- 
sary to  offer  other  evidence  of  malice.  But  is  malice  any  more 
the  ground  of  the  action  in  cases  of  privileged  communication 
than  in  others  ?  Clearly  not.  It  is  called,  for  the  sake  of  con- 
venience, express  malice  in  the  one  case,  and  implied  in  the 
other ;  but  the  malice  is  the  same ;  the  difference  is  in  the  proof 
alone.    We  may  therefore  assume,  that  in  cUl  cases  malice  k 


ALBANY,  SEPTEMBEK,  1864.  359 

Buah  afftUnst  PrcMMW. 

V  »  *  I     —.   i  .     ■      I     ■  .1  ■    ■■  ■   I      .  11 

essential  to  the  action.    Not  imputed  malice  merely,  but  actual 
iBalice ;  malice  established  by  proof. 

Our  next  inquiry  is,  whether  the  degree  of  malice  has  any  bear- 
ing upon  the  measure  of  damages  7  If  malice  is  an  essential  in- 
gredient in  the  cause  of  action,  it  would  seem  to  follow  that  the 
damages  should  be  graduated  more  or  less  by  the  degree  of 
malignity  displayed.  But  it  may  be  said  that  the  object  of  the 
action  is  to  obtain  compensation  for  a  personal  injury,  and  that 
the  extent  of  that  injury  does  not  depend  upon  the  malice  or 
innocency  of  intent  of  the  defendant.  I  fully  appreciate  the 
general  truth,  that  civil  actions  are  designed  to  redress  priyate  and 
not  public  wrongs ;  and  yet  every  one  knows  that  the  value  of 

the  administration  of  our  civil  jurisprudence-        

in  the  wrongs  it  redresses,  but  in  those  it  fT9(pt^^P^n¥^9liifi^ 
daily  is  this  true  of  the  class  of  actions  we  are|)onsidering.    It    I 
will  be  found  that,  from  the  origin  of  the  comimJiK,  mMBmi^A 
actions  which  impute  malice  to  the  defendant  have  been  used, 
to  some  extent  to  protect  the  public  interest^La«tFw#«^rasl 
the  indulgence  of  those  vindictive  feelings  whic^ 
the  peace  of  society.    In  this  view  the  damages  should,  lo  some 
extent,  be  measured  by  the  degree  of  malice  proved. 

Sut  it  is  useless  to  speculate  upon  the  question.  There  are 
numerous  decisions  going  to  establish  the  doctrine,  that  proof 
of  positive  malice  on  the  part  of  the  defendant,  in  this  class  of 
actions,  has  a  legitimate  tendency  to  enhance  the  damages.'  I 
shall  refer  to  a  few  of  the  cases  only.  In  Defries  v.  DaviSj 
(7  Car.  4*  Paf/ne,  112,)  which  was  an  ordinary  action  of  slander, 
the  plaintiff  offered  evidence  of  a  repetition  of  the  slander, 
in  aggravation  of  damages.  Tindal,  Ch.  J.,  said :  <<  You  may 
shew  any  thing  that  is  evidence  of  malice,  but  yon  must  not 
shew  any  thing  that  would  be  the  subject  of  another  action.*^ 
In  Bromage  v.  Prosser^  (4  Bam.  4*  Cress.  247,)  Bayley,  J., 
says :  "But  in  an  ordinary  action  for  a  libel  or  for  words,  though 
evidence  of  malice  may  be  given  to  increase  the  damages^ 
it  never  is  considered  essential"  In  the  case  of  Root  ▼. 
Lowndes,  (6  IRUj  518,)  Judge  Bronson,  while  he  condemns  and 
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oYcmiles  the  English  nisi  prius  cases,  which  admit  proof  of 
the  publication  by  the  defendant  of  libels  or  slanders  other 
than  those  charged,  for  the  purpose  of  showing  qtw  animo  the 
charge  was  made,  nevertheless  holds,  that  a  repetition  of  the 
same  slander  is  admissible,  citing  the  case  of  Defries  y.  Davisy 
{supra.)  This  court,  too,  in  Howard  v.  Sextan^  (4  Comst.  157,) 
has  confirmed  the  doctrine.  Gardiner,  J.,  says :  '^  The  plaintiff 
may  show  a  repetition  of  the  charge  for  which  the  action  is 
brought ;  but  not  a  different  slander  for  any  purpose."  Of  course, 
in  all  these  cases  the  evidence  is  held  to  be  admissible,  to  en- 
hance the  damages.  It  could  be  received  for  no  other  legiti- 
mate purpose,  as  it  would  be  wholly  unnecessary  to  the  main- 
tenance of  the  action.  There  are  many  other  authorities  to  the 
same  effect ;  but  these  must,  I  think,  be  sufficient  to  sustain  the 
position,  that  in  an  ordinary  action  of  slander,  although  the 
malice  necessary  to  maintain  the  action  is  implied  from  the 
fidsity  of  the  charge,  the  plaintiff  may,  nevertheless,  give 
evidence  of  express  malice  in  aggravation  of  the  damages. 
The  elementary  works  all  hold  the  same  language. 

Assuming  then,  what  cannot  well  be  denied,  that  affirmative 
proof  of  malice  may  be  received  to  aggravate  the  damages  and 
enhance  the  verdict,  in  cases  where  no  such  proof  is  necessaiy 
to  maintain  the  action,  it  inevitably  follows  that  if  the  defendant 
can  show  that  he  was  not  actuated  by  any  malicious  motive,  he 
will  thereby  mitigate  the  damages ;  and  that  he  must  be  per- 
mitted to  give  evidence  for  that  purpose.  It  is  clear,  therefore, 
that  the  defendant  has  a  rigl^t  to  prove  the  absence  of  malice 
in  mitigation  of  the  verdict ;  and  to  do  this,  it  is  of  course  indis- 
pensible  to  prove  that  he  believed,  and  had  some  reason  to 
believe,  the  charge  to  be  true,  when  it  was  made.  But  how  is 
he  to  make  this  proof?  There  are  but  two  conceivable  modes 
of  doing  it.  One,  by  proving  that  he  had  received  such  infor- 
mation from  other  persons  as  induced  him  to  believe  the  charge 
to  be  true ;  the  other,  by  showing  the  existence  of  facts  and 
circumstances  within  his  knowledge  calculated  to  produce  such  a 
belief.    Repeated  efforts  have  been  made  by  defendants  to  avail 
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themselves  of  the  former  of  these  modes.  The  general  doc- 
trine being  conceded  that  a  defendant  had  a  right  to  repel 
malice  for  the  purpose  of  mitigating  tl^e  damages,  there  was 
plaasibility  at  least  in  the  position,  that  he  should  be  per- 
mitted to  show  that  he  had  been  led  into  an  honest  belief  of 
the  truth  of  the  charge  by  the  information  he  had  received. 
There  has  been  much  fluctuation  upon  this  question  in  the 
English  courts.  But  in  this  country  the  evidence  has  been  re- 
jected, for,  as  it  appears  to  me,  the  soundest  reasons.  It  has 
long  been  settled  in  this  state  and  in  Massachusetts,  as  well  as 
most  of  the  other  states,  that  although  .evidence  is  admissible 
to  prove  the  general  character  of  the  plaintiff  to  be  bad,  yet 
that  no  mere  reports  or  rumors,  not  amounting  to  proof  of 
general  character,  nor  information  obtained  by  the  defendant 
from  others  as  to  the  truth  of  the  charge,  unless  accompanied 
by  proof  that  such  information  is  true,  can  be  received  for  the  pur- 
pose of  rebutting  the  presumption  of  malice.  This  necessarily 
reduces  the  defendant  to  the  proof  of  facts  and  circumstances 
known  to  him  at  the  time  of  malcing  the  charge,  having  a  ten- 
dency to  induce  a  belief  of  its  truth,  as  the  only  means  of 
showing  a  want  of  malice.  Here,  however,  the  defendant  has 
been  met  in  this  state  by  the  rule,  that  no  £acts  or  circumstances 
having  a  tendency  to  establish  the  truth  of  the  charge,  could  be 
given  in  evidence  under  the  general  issue  to  mitigate  the  ver- 
dict. Of  course,  facts.and  circumstances  which  would  warrant 
the  defendant  in  believing  the  charge,  must  be  such  as  would 
have  some  tendency  to  prove  it  to  be  true.  This  rule,  therefore, 
effectually  excluded  the  only  evidence  by  which  the  absence  of 
malice  could  be  shown. 

First,  then,  malice  was  presumed  from  the  falsity  of  the 
charge ;  to  this  the  plaintiff  might  superadd  proof  of  positive 
inalice,  and  thus  aggravate  the  damages,  while  the  defendant 
was  precluded,  by  the  rule  which  excluded  all  proof  of  facts 
tending  to  establish  the  truth  of  the  charge,  from  giving  any  ev- 
idence to  rebut  malice  in  mitigation.  Upon  what  did  tiiis  rule 
of  exclusion  rest  ?    Certainly  not  upon  the  intrinsic  impropri- 
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ety  of  the  evidence.    This  is  clear  from  the  positions  already 
established.^   It  must  have  had  some  other  foundation:  what 
-was  it  ?    The  answer  to  this  question  is  both  simple  and  certain. 
The  rule  is  merely  an  unforseen  consequence  of  that  which  ex- 
cluded proof  of  the  truth  of  the  charge,  under  the  genieral  issue,  in 
mitigation  of  damages ;  a  rule  which  originated  with  the  case 
of  Underwood  v.  Parks,  (2  Strange,  1200.)    The  courts  hare 
implicitly  followed  that  case,  without  even  seeming  to  consider 
that  the  rule  it  laid  down,  was  not  only  a  departure  from  the 
principles  of  the  common  law,  and  a  pure  piece  of  judicial  legis- 
lation, but  that,  in  its  consequences,  it  must  necessarily  deprive 
defendants  of  all  power  to  mitigate  the  verdict.     Prior  to  that 
case,  defendants  in  this  class  of  actions  were  permitted  to  prove 
not  only  the  absence  of  malice,  but  the  truth  of  the  charge  it- 
self in  mitigation.     This  is  shown  by  the  case  of  Smithies  v. 
Harrison,  (1  Lord  Rap,  727.)    The  reception  of  this  evidence 
was  in  perfect  accordance  with  the  general  principles  of  law. 
Oourts  have  sometimes,  in  their  speculations  upon  this  subject, 
seemed  to  suppose  that  there  was  some  inherent  legal  objection 
to  proving,  in  mitigation  merely,  that  which  tnight  amount  to 
9,  justification ;    and  have   applied  the  rule  which  excludes 
proof  of  the  truth  of  the  charge  in  mitigation,  as  though  that 
were  its  foundation.    This  however  is  an  obvious  error.    It  was 
never  any  objection  to  evidence  in  mitigation,  that  under  a  dif- 
ferent state  of  the  pleadings  it  would  amount  to  a  full  defense. 
The  rule  in  Underwood  v.  Parkes  was  not  put  upon  any  such 
ground.     That  was  an  action  of  slander.  *  The  defendant,  under 
the  plea  of  not  guilty,  offered  to  prove  the  words  to  be  true,  in 
mitigation  of  damages.     The  chief  justice  refused  to  permit  it, 
saying,  that,  ^'  At  a  meeting  of  all  the  judges  upon  a  case  that 
arose  in  the  common  pleas,  a  large  majority  of  them  had  deter- 
mined not  to  (zUow  it  for  the  future,  but  that  it  should  be 
pleaded,  whereby  the  plaintiff  might  be  prepared  to  defend  him- 
self, as  well  as  to  prove  the  speaking  of  the  words."    The  veiy 
terms  here  used  show,  that  this  was  the  introduction  of  a  new 
doctrine  by  the  common  consent  of  the  judges.    It  is  clear  froni 
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the  reason  given,  that  the  intrinsic  propriety  or  impropriety  of  the 
evidence  had  nothing  to  do  with  the  adoption  of  this  rule.  It  was  a 
rale  of  pleading  merely ;  having  no  other  object  than  to  prevent 
plaintiffs  from  being  taken  by  surprise  upon  the  trial,  by  evidence 
of  the  truth  of  the  charge.  It  was  not  designed  to  deprive  defend- 
ants of  the  benefit  of  such  evidence,  or  any  evidence ;  but  simply 
to  secure  due  notice  to  the  plaintiff  of  what  he  would  be  required 
to  meet.  This  was  all  very  well  in  cases  where  the  defendant  was 
prepared  to  justify,  which  cases  alone  the  judges  had  in  view  in 
adopting  the  rule.  But  when  the  doctrine  came  to  be  applied  to 
cases  where  all  the  defendant  could  or  desired  to  do  was  to  mit- 
igate the  damages,  by  showing  the  absence  of  malice,  it  operated 
unjustly.  It  took  away  the  right  altogether,  since  the  rules  of 
pleading  did  not  allow  any  thing  short  of  a  complete  defense 
to  be  spread  upon  the  record.  The  whole  difficulty  would  have 
been  obviated,  if  the  judges  had  simply  added  to  this  rule  a 
clause,  permitting  defendants  to  give  with  the  general  issue  a 
notice  of  the  facts  intended  to  be  proved  in  mitigation  of  dam- 
ages. It  would  have  been  no  greater  stretch  of  power  to  have 
done  this,  than  was  required  to  prescribe  the  rule  itself.  But 
they  evidently  failed  to  foresee  the  conflict  which  must  neces- 
sarily arise  between  the  conceded  right  of  the  defendant  to  mit- 
igate the  damages,  by  showing  the  absence  of  malice,  and  the 
rule  they  adopted ;  a  conflict  wUch  can  be  clearly  traced  from 
that  day  to  the  present.  The  right  and  the  rule  were  directly 
repugnant  to  each  other ;  and  no  question  has  ever  given  rise 
to  a  more  protracted  struggle. 

The  courts  in  England,  under  a  sense  of  the  admitted  right, 
have  in  a  number  of  cases  decided,  that  facts  and  circumstances 
falling  short  of  proving^  although  tending  to  prove  the  truth 
of  the  charge,  might  be  received  in  mitigation.  {KnobeU  v. 
Puller^  NorrU?  PeaJce,  Append*  82 ;  Leicester  v.  Walter ^  2 
Camp.  251.)  But  the  courts  in  this  state  and  in  Massachusetts, 
with  less  justice  but  better  logic,  have  uniformly  held  that  a 
rule  which  excluded  proof  of  the  truth  of  the  charge,  must  ne- 
cessarily exclude  evidence  tending  to  prove  it    But  it  is  a  little 
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Borprising  to  observe  how  often  judges  have  asserted  in  the  i 
paragraph,  both  the  right  to  nutigate  b;  disproring  malice^  and 
the  rule  which  effectually  precluded  the  exercise  of  the  right, 
without  any  apparent  consciousness  of  the  conflict  between  the 
two.  I  will  refer  to  a  few  only  out  of  the  many  instances^  In 
the  case  of  Root  v.  King,  (7  Coweji,  613,)  judge  Savage  says, 
that  the  defendant  '^  may  show  in  evidence  under  the  general 
issue,  by  way  of  excuse  any  thing  short  of  a  justification  which 
does  not  necessarily  imply  the  truth  of  the  charge  or  tend  to 
prove  it  tmOj  but  which  repels  the  presumption  of  malice  arising 
firom  the  fiict  of  publication."  The  same  judge,  in  Purple  v. 
Horton^  (13  Wend.  9,)  says:  "Facts  and  circumstances  may 
be  shown  in  mitigation,  when  they  disprove  malice,  and  do  not 
tend  to  prove  the  charge,  or  form  a  link  in  the  chain  of  evidence 
to  prove  a  justification."  Again,  Judge  Bronson,  in  Cooper  v. 
Barber^  (24  Wend.  105,)  says:  ^' Facts  and  circumstances 
which  tend  to  disprove  malice  by  showing  that  the  defendant, 
though  mietakenj  believed  the  charge  true  when  it  wcis  made, 
may  be  given  in  evidence  in  mitigation  of  damages.  But  if  the 
&cts  and  circumstances  offered  tend  to  establish  the  truth  of 
the  charge,  or  form  a  link  in  the  chain  of  evidence  going  to  make 
out  a  justification,  they  are  not  admissible  in  mitigation  of  dam^ 
ages."  It  does  not  appear  to  have  occurred  to  either  of  these 
eminent  judges,  that  there  was  any  incongruity  between  the  two 
branches  of  the  prq)osition  thus  asserted  by  them.  But  it  is 
certainly  difficult  to  comprehend  how  a  defendant  is  to  disprove 
malice,  by  showing  ^that  he  believed  the  charge  true  when  it 
was  made,"  without  giving  evidence  tending  to  establish  its 
truth  ;  since  a  belief  based  upon  information  derived  from  others 
cannot  be  shown. 

If  malice  may  be  repelled  for  the  purpose  of  mitigation,  what 
reason  is  there  why  it  should  not  be  done  by  proof  of  facts  tend- 
ing to  show  the  truth  of  the  charge  as  well  as  of  any  other  fiicts? 
None  has  ever  been  given,  except  that  which  led  to  the  adop- 
tion of  the  rule  in  Underwood  v.  Parks,  viz.  that  the  plaintiff 
might  be  taken  by  surprise.    Bat  is  that  a  sufficient  reason  for 


ALBANY,  SIPTBMBEB,  1854.  36$ 


Bosh  againU  Prosaer. 


depriYing  a  defendant  altogether  of  the  benefit  of  such  evi- 
dence ?  Clearly  not ;  and  yet  this  has  been  the  effect  of  that 
rule,  as  construed  by  the  courts  of  this  state,  when  combined 
irith  the  other  rule,  which  precluded  the  pleading  of  matter  in 
mitigation.  The  obvious  injustice  of  this  result  has  induced 
the  courts  in  many  of  the  states,  as  well  as  in  England,  to  dis- 
regard the  logical  consequence  of  the  rule  in  Underwood  v. 
Parks^  and  admit  the  evidence.  In  a  late  case  in  the  state  of 
Connecticut,  WiUiams  v.  Miner,  (18  Conn.  R.  464,)  Church, 
Gh.  J.,  says :  "We  are  not  satisfied  that  a  defendant  should  be 
deprived  of  the  benefit  of  mitigating  circumstances,  for  no  better 
reason  than  that  they  conduce  to  prove  the  truth  of  the  charge, 
while  they  fall  short  of  it.  We  see  no  sufficient  cause  why  he 
should  not  be  permitted  to  prove  such  facts,  as  well  as  any  other 
showing  innocency  of  motive,  and  which  can  only  be  proved 
under  the  general  issne."  In  this  passage  the  chief  justice  ex- 
presses that  dissatis&ction  with  the  rule  in  question  which  has 
prevailed  so  extensively  among  judges.  He  also  betrays  the 
same  misconception  as  to  the  foundation  of  the  rule  prohibiting 
proof  of  the  truth  of  the  charge  in  mitigation,  which  appears  to 
have  been  so  nearly  universal.  He  says:  "for  no  better  reason 
than  that  they  conduce  to  prove  the  truth  of  the  charge,  while 
they  fall  short  of  itJ^  This  implies  that  there  is  some  reason 
against  proving  the  truth  of  the  charge  in  mitigation,  which 
does  not  apply  to  evidence  tending  to'prove,  but  falling  short  of 
proving  it.  The  English  cases  of  Knobell  v.  Fuller,  and 
Leicester  v.  Walter,  (supra,)  and  many  other  cases  in  this 
country,  proceed  upon  the  same  idea.  It  seems  to  have  been 
supposed  that  there  was  some  sound  legal  objection,  to  admit- 
ting proof  of  facts  under  the  general  issue*  in  mitigation  merely, 
which,  if  specially  pleaded,  wxmld  amount  to  a  full  defense.  But 
there  is  not,  and  never  was,  any  such  objection.  It  has  been  al- 
ready shown  that  the  rule  which  excludes  proof  of  the  truth  of 
the  charge  in  mitigation,  had  no  such  foundation. 

We  have  now,  I  think,  a  clear  view  of  one  of  the  evils  which 
required  correction  in  this  state.    It  was  requisite  either  to  re- 
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store  the  ancient  rule  of  the  common  law,  and  permit  any  evi- 
dence going  legitimately  to  disprove  malice,  to  be  given  under 
the  general  issue  without  notice,  or  to  provide  some  mode  by 
which  notice  might  be  given. 

But  there  was  another  evil  especially  calling  for  the  interposi- 
tion of  the  legislature.  Defendants  might  have  avoided  in  some 
measure  the  injurious  eflFect  of  the  rule  prescribed  in  Under- 
wood V.  Partes^  as  interpreted  and  enforced  by  the  courts  of 
this  state,  by  putting  in  a  plea  of  justification,  and  thus  intro- 
ducing their  evidence,  although  it  might  not  fully  support  the 
plea,  for  the  purpose  of  having  it  considered  by  the  jury  in 
mitigation  of  the  verdict.  But  here  they  were  met  by  another 
rule  somewhat  gratuitously  adopted  by  our  courts.  They  held, 
not  only  that  the  putting  in  of  such  a  plea,  when  tiot  done  in 
good  faith  and  with  proper  motives,  was  an  aggravation  of  the 
wrong,  but  that  it  was,  under  all  circumstances,  an  admission  of 
malice,  and  precluded  the  defendant  from  claiming  any  mitigation 
of  damages  on  the  ground  of  its  absence. 

I  am  at  liberty  to  express  my  non-concurrence  in  this  doc- 
trine, because  the  legislature  has  abrogated  it.  In  Massachu- 
setts, where  the  courts  had  adopted  the  same  rule,  the  legislature 
interposed  long  since.  {See  Stat,  of  1826,  ch,  107,  §  2.)  This 
statute,  after  providing  that  a  plea  of  justification  shall  not  be 
taken  as  evidence  that  the  words  were  spoken,  proceeds  as  fol- 
lows :  "  Norshall  such  plea  of  justification,  if  the  defendant  fail 
to  establish  it,^  be  of  itself  proof  of  the  malice  of  such  words ; 
but  the  jury  shall  decide  upon  the  whole  case,  whether  sucbplea 
was  or  was  not  made  with  malicious  intent."  Whether  a  plea 
of  justification  afibrds  evidence  of  malice  or  not,  must,  as  it  seems 
to  me,  depend  upon  the  state  of  the  proof  at  the  trial ;  and  so 
our  legislature,  as  well  as  that  of  Massachusetts,  has  evidently 
thought. 

The  evils,  then,  which  called  for  the  interposition  of  the  legis- 
lature, were,  as  we  see,  two  fold ;  and  we  are  now  prepared  to 
put  a  construction  upon  the  remedy  which  the  code  has  pro- 
vided.   In  Graham  v.  Stone,  (6  How.  Pr.  R.  15,)  an  opinion 
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is  intimated  by  Mr.  Justice  Johnson,  that  sectidn  165  of  the 
code  does  not  authorize  any  facts  to  be  set  up  in  an  answer  in 
mitigation  of  damages,  except  in  connection  with  a  justification 
of  the  libel  or  slander ;  and  this  view  is  concurred  in  by  Mr. 
Justice  Harris,  in  Brofwn  v.  Orvis^  (6  How,  Pr.  R.  376.)  I  do 
not  so  interpret  the  provision.  Under  that  construction,  the 
matter  would  be  left  in  no  better  condition  than  .before.  It 
If  ould  even  be  worse.  Because,  as  the  law  stood  before  the  code, 
the  defendant  might  have  pleaded  a  justification^  although  he  did 
not  expect  to  be  able  fully  to  support  it,  in,  the  hope  that  his  miti- 
gating proof  introduced  under  the  plea  might,  as  it  generally 
would,  have  some  influence  with  the  jury,  notwithstanding  the 
judicial  rule  that  he  had  thereby  confessed  the  malice  of  the 
charge.  But  as  he  may  now  be  required  to  put  in  his  answer 
under  oath,  he  would,  upon  the  construction  given  to  section  165, 
be  deprived  of  every  resource,  unless  his  belief  in  the  truth 
of  the  charge  continued  up  to  the  time  of  putting  in  the 
answer. 

To  reach  the  evils  which  existed,  therefore,  a  broader  con- 
struction must  be  put  upon  the  provision  in  question  ;  and  I  see 
nothing  in  the  phraseology  of  the  section  to  prevent  this.  Its 
language  is,  that  the  defendant  "  may  in  his  answer  allege  both 
the  truth  of  the  matter  charged  as  defamatory,  and  any  miti- 
gating circumstances."  This  does  not  necessarily  mean  that 
he  must  connect  them  both  together ;  that  he  cannot  allege  one 
without  the  other ;  but  that  he  should  not  be  prohibited  from 
alleging  either.  Thus  construed,  this  section  exactly  meets  the 
evils  to  be  remedied,  and  removes  a  reproach,  which,  as  I  think, 
with  some  justice,  has  been  often  cast  upon  the  administration 
of  the  law  of  libel  and  slander  by  the  court. 

The  facts  set  up  in  the  answer  in  this  case  must,  I  think,  if 
established  by  proof,  have  had  some  tendency  to  rebut  the  pre- 
sumption of  malice,  and  consequently  to  mitigate  the  damages ; 
and  therefore  should,  under  the  conclusions  to  which  I  have 
arrived,  have  been  received  in  evidence.    The  judgment  of  the 
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supreme  court  should  be  reyersed,  and  a  new  trial  ordered,  widi 
costs  to  abide  the  event. 

Johnson.  J.,  also  delivered  an  opinion  to  the  same  effect  as 
the  foregoing  opinions. 

Gardiner,  Ch.  J.,  and  Edwards  and  Parker,  Js.,  con- 
curred. 

Denio,  J.,  dissented  on  the  ground  that  the  rule  of  law  aa 
held  by  the  supreme  court  in  this  case,  whether  a  wise  one  or 
not,  was  too  well  settled  to  be  changed  except  by  the  legisla- 
ture, and  that  in  his  opinion  this  had  not  been  done  by  the  code 

of  procedure. 

Judgment  reversed. 


Oatlin  against  Gunter. 

A  note,  delivered  by  the  maker  without  consideration  therelbr  to  a  third  penoo, 
to  enable  the  latter  to  raise  money  thereon  fbr  the  maker  or  himself,  has  no 
legal  inception  hi  his  hands.  If  he  negotiate  the  note  npon  an  asnrions  con- 
alderation,  it  is  yoid. 

Where  there  was  no  direct  evidenoe  that  an  usarious  agreement  was  made  at  the 
time  of  the  loan;  but  it  was  proved  that  twenty-two  days  thereafter  the  bo^ 
rower  paid  and  the  lender  received  for  the  use  of  the  money,  ih>m  the  time  of 
the  loan  to  that  day,  a  sum  equal  to  interest  at  the  rate  of  much  more  than 
seven  per  cent  per  annum ;  HM^  that  it  was  a  question  for  the  Juiy  whether  or 
not  the  loan  was  made  upon  an  usurious  agreement.  •* 

The  provisions  of  the  code  of  procedure  on  the  sulject  of  a  variance  between 
pleadings  and  proofs,  are  applicable  to  cases  in  which  usury  is  alleged  and 
sought  to  be  established. 

These  provisions  have  changed  the  strict  rule  which  formerly  prevailed  as  to  a 
variance  in  such  cases. 

Accordingly,  where  on  the  trial  the  evidence  tended  to  prove  an  usurious  agree- 
ment which  dififered  fbom  the  one  alleged  in  the  answer  in  several  particulars, 
but  not  in  its  entire  scope  and  meaning,  and  the  plaintiff  gave  no  proof  that  he 
was  misled  thereby  to  his  pnjudice ;  Hdd,  that  the  variance  should  be  deemed 


ALBANY,  S£PT£2£B£R,  1854.  3:09 

GatUn  o^uMiMt  Qnater. 

Appeal  from  a  judgment  of  the  raperior  oourt  of  the  city 
of  New- York.  The  action  was  comm^eed  in  1851,  to  recoyer 
the  amount  of  a  promissory  note  of  which  the  defendant  was 
the  maker.  It  was  dated  Febniary  24th,  1851,  and  was  for  the 
payment  of  $819.68,  in  five  months  from  date,  to  the  defisndant's 
own  order,  and  was  indorsed  by  him.  The  complaint  after  d<^- 
0oribing  the  note  averred  that  the  plaintiff  waa  the  lawful  holder 
and  owner  of  it,  and  that  the  defendant  was  justly  indebted  to 
liiin  in  its  amount. 

The  answer  admitted  the  making  of  the  note,  but  denied  that 
the  plaintiff  was  the  lawful  holder  or  owner^  or  that  the  defend- 
ant was  indebted  to  him  to  the  amount  of  it.  The  answer  then  set 
up  usury,  in  the  following  manner :  It  averred  that  on  the  24th 
of  February,  1851,  the  defendant  made  the  note  in  suit,  and  two 
other  notes,  for  the  sums  respectively  of  $840.16,  and  $590.16, 
and  without  consideration  delivered  them  to  T.  M.  Grandall,  to 
hare  the  same  discounted  ;  that  Crandall  deUvered  them  to  Silas 
Davenport  together  with  four  other  notes^  made  respectively  by 
F.  A.  Tallmage,  L.  Schlosser,  W.  Durbridge  and  Robert  Hunter, 
for  the  respective  amounts  of  $150,  #117.50,  $750,  and  $418.87. 
to  raise  money  upon ;  that  Davenport  left  the  seven  notes  with 
W.  A.  Beecher  as  collateral  security  for  the  payment  of  the  fol- 
lowing loans  made  by  Beecher  to  Davoiport,  namely,  one  of 
$500  on  the  18th  of  March,  one  of  $1000  on  the  9th  of  April, 
and  another  of  $1300.75  on  the  16th  of  May,  in  the  ^ear  1851, 
for  which  sums  Davenport  gave  his  checks  on  a  bank  in  New- 
York  ;  that  upon  each  of  these  loans  Davenport  had  agreed  to 
pay  Beecher  interest  at  the  rate  of  18|  cents  per  day  on  each 
$100;  so  long  as  the  loan  or  forbearance  continued.  There  was  a 
reply  taking  issue  upon  the  allegations  in  the  answer. 

The  cause  was  tried  in  May,  1852,  before  the  late  justiee 
Sandford,  when  the  plaintiff  gave  in  evidence  the  note  declared 
on,  and  rested.  The  defendant  called  T.  M.  Crandall,  who  tes- 
tified that  he  received  the  note  in  suit  and  three  other  notes  frox|i 
the  defendant  without  consideration  paid  to  him  t}ierefor,  and  de- 
livered them  to  Davenport  to  raise  money  upon  for  the  witness* 
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The  other  notes  last  mentioned  were  one  made  by  the  defendant 
for  $736.93,  one  made  by  B.  Heslewood  for  $450,  and  one  by 
Schlosser  for  $117.50.  In  regard  to  the  purpose  for  which  the 
notes  were  givea  to  him  by  the  defendant,  his  testimony  was  as 
follows :  '^  I  was  to  give  the  defendant  the  money  fpr  his  notes. 
There  was  no  time  mentioned  when  I  was  to  give  him  the  money, 
nor  any  particular  money  that  I  was  to  give  him.  The  defend- 
ant was  to  have  the  money  when  he  wished,  and  he  had  a  right  to 
call  for  the  money  at  any  time.  I  never  paid  the  defendant  for 
the  notes.  I  would  have  paid  the  defendant  if  he  had  called 
for  it,  and  I  had  got  the  money.  The  notes  were  for  my  benefit 
thus  far,  that  I  could  use  the  money  until  the  defendant  called 
for  it."  Davenport  was  then  examined  on  behalf  of  the  defend- 
ant, and  testified  that  he  received  the  note  sued  on  and  the  three 
other  notes  mentioned  by  Crandall  from  him,  and  delivered  them 
to  Beecher,  to  secure  $1500  which  he  borrowed  of  B.  on  the 
18th  of  March,  1851,  and  for  which  he  gave  Beecher  Us  check, 
which  he  calls  a  ^^  memorandum  check."  .  As  to  the  allegation 
of  usury,  he  said :  ^  I  do  not  recollect  of  any  specific  agreement 
made  at  the  time  of  this  loan  between  me  and  Beecher.  I  had 
made  several  loans  of  him  at  several  times  previously,  which 
were  at  eighteen  pence  per  day  on  one  hundred  dollars."  This 
testimony  the  court  held  to  be  immaterial,  unless  the  plaintiff 
.should  connect  it  with  the  loan  in  question.  Davenport  further 
testified,  that  on  the  9th  of  April,  1851,  he  paid  Beecher  $500 
on  account  of  this  loan  of  $1500,  and^took  back  the  defendant's 
note  for  $736.93 ;  and  that  at  the  same  time  he,  the  witness, 
paid  Beecher  $51.88,  ''  for  the  use  of  the  $1500  from  the  18th 
of  March,  1851,  to  that  day,  according  to  my  memorandum,  and 
gave  Beecher  a  new  memorandum  check  for  $1000,"  The 
plaintiff  objected  that  this  evidence  was  irrelevant  and  not 
within  the  issue,  but  the  question  of  variance  does  not  appear  to 
have  been  decided  at  that  time.  It  appeared  that  tjie  plaintiff 
purchased  the  note,  after  it  became  payable,  of  Messrs.  Bulkley 
&,  Claflin.  After  some  other  testimony  not  bearing  upon  the 
question  of  usury,  the  defendant  rested,  and  the  judge  ezpreesed 
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his  opinion  that  the  defendant  had  failed  to  prove  his  defense, 
and  directed  the  jury  to  find  a  verdict  for  the  plaintiff  for  the 
amount  of  the  note  and  interest.  The  defendant  excepted,  and 
there  was  a  verdict  and  judgment  for  the  plaintiff. 

The  judgment  was  affirmed  at  the  general  term,  where  the 
opinion  was  given  by  Duer,  J.,  who  placed  the  decision  mainly 
upon  the  ground  of  variance.  (For  a  report  of  the  case  in  the 
superior  court,  see  1  Duer^s  S.  C.  R.  258.) 

A.  Thompson^  for  the  appellant. 

C  P.  Kirklatid,  for  the  respondent. 

Johnson,  J.  delivered  the  opinion  of  the  court.  The  plaintiff's 
counsel  insists,  in  the  first  place,  that  the  note  upon  which  this 
action  was  brought  had  a  legal  inception  in  the  hands  of  Cran- 
dall,  If  this  is  so,  no  subsequent  negotiation  of  it  upon  an 
usurious  consideration  could  defeat  the  action  against  the  maker. 
If  this  point  should  be  decided  against  him,  he  then  contends 
that  there  was  no  evidence  of  usury  sufficient  to  have  been  sub- 
mitted to  the  jury ;  but  if  wrong  in  this,  he  further  maintains 
that  the  usurious  contract  which  the  evidence  tended  to  prove, 
was  so  far  variant  from  that  set  up  in  the  answer,  that  it  could 
not  be  rightfully  received,  and  that  upon  this  ground  the  ruling 
at  the  trial  ought  to  be  sustained. 

(1.)  The  transaction  between  the  defendant  and  Grandall  is 
obscurely  stated.  It  is,  however,  pretty  apparent  that  the  note 
was  delivered  to  the  latter  to  enable  him  to  raise  money  by 
negotiating  it.  Whether  he  was  to  do  this  for  the  benefit  of 
the  defendant  and  as  his  agents  or  whether  the  note  was  lent  to 
him  for  his  own  accommodation,  is  not  clear.  But  in  either 
case,  the  paper  did  not  become  operative  until  it  was  passed 
away  for  value.  There  seems  to  me  to  be  no  foundation  for  the 
argument  that  Crandall  purchased  the  note  of  the  defendant, 
and  the  case  is  not  within  the  reason  of  those  decisions  in  which 
it  is  held  that  an  exchange  of  notes  constitutes  them  both  busi- 
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ne88  paper.  (Dawe  y.  Schuttj  2  Denio,  621,  and  the  caaes  eitedJ) 
The  retnaark  of  the  'witness  that  be  would  have  paid*  the  defend- 
ant for  the  notes  if  he  had  called  for  it,  and  the  witness  had  g&C 
the  money,  implies  tery  Btrongly  that  the  notes  were  to  be  used 
to  raise  money  for  the  benefit  of  the  defendant.  He  says,  in 
terms,  that  the  defendant  received  no  considetation  for  the  notes. 
If  this  is  to  be  understood  literally,  it  of  course  puts  an  end  to 
the  idea  that  the  note  had  become  operative  when  delivered  to 
him.  If  he  means  only  to  negative  the  hxit  of  payment  in 
money,  and  to  have  it  understood  that  be  made  some  (^giige- 
ment  which  was  equivalent  to  his  own  note,  and  which  would 
constitute  a  consideration  for  the  transfer  to  him  of  the  ^ote  in 
question,  the  arrangement  should  have  been  stated  with  such 
perspicuity  that  the  court  could  judge  of  its  character  and  ^flfect 
Upon  the  testimony  which  was  given,  I  am  of  opinicm  that  the 
jury  might  rightfully  have  found  that  the  note  in  question  wm 
delivered  to  Grandall  to  enable  him  to  raise  money  upon  it  for 
the  benefit  of  the  defendant,  or  for  his  own  accommodation. 

(2.)  The  evidence  of  usury  was  sufiicient  to  be  submitted  to 
the  connderation  of  the  jury.  On  the  18th  March,  1851,  Davm- 
port  borrowed  01500  of  Beecher,^  and  the  question  is,  whe&er 
this  money  was  lent  at  an  usurious  rate  of  interest.  Davenport 
tras  not  able  to  deny  positively  that  there  was  an  agreement 
for  illegal  interest.  He  could  not  recollect.  The  case  ki  pretty 
much  as  it  would  be  if  there  was  no  direct  evidence  of  the  mak- 
ing of  thetcontract.  On  the  ninth  of  April,  twenty-two  days 
after  the  loan,  Davenport  paid,  and  Beecher  received,  $51.88 
'<  for  the  use  of  the  $1500  from  the  18th  March,  to  that  day.'' 
This  was  some  evidence  of  an  agreement  for  a  rate  of  interest 
which  would  produce  that  amount,  coeval  with  the  loan.  I  agree 
with  the  court  below,  that  evidence  of  prior  usurious  loans  would 
not  alone  affect  this  contract ;  but  connected,  as  that  evid^ioe 
was,  with  the  subsequent  receipt  of  usurious  interest  for  all  the 
time  which  elapsed  between  the  loan  and  the  receipt  of  that 
money,  it  made  a  case  to  be  left  to  the  jury.  I  do  not  say  that 
they  must  necessarily  have  found  that  the  loan  was  usurious, 
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bat  only  that  the  eyidence  was  suitable  to  be  submitted  to 
tkem. 

(3.)  It  is  the  remaining  question  which  alone  presents  any 
diffioulty.  There  is  a  wide  discrepancy  between  the  usurioufl 
ooatract  set  up  in  the  answer  and  the  one  which  the  evidence 
tended  to  prove.  According  to  the  former,  the  note  in  contro- 
▼eny  was  negotiated,  by  being  delivered,  ti^etber  with  six  other 
notes,  whidi  are  described,  as  collateral  security  for  the  payment 
of  three  several  sums  of  $500,  $1000,  and  $1800.75,  lent  «t 
differ-ent  tknes  by  Beecher  to  Crandall,  at  a  rate  of  interest 
equivaleDt  to  18}  *cents  per  day  on  $100.  According  to  this 
testimony,  this  isote  and  three  odiera,  only  one  of  which  cones* 
ponds  with  any  of  tiie  six  notes  mentioned  in  the  answer,  were 
truisferred  as  security  for  one  sum  ef  $1600  loaned  on  the 
18th  March,  1851,  to  Crandall  by  Beecheo: ;  and  the  rate. of  in- 
terest indioated  by  the  evidence  woidd'be  sonething  over  twenty- 
two  «entB  per  day  on  $100,  instead  of  the  rate  mentioned  in  %lm 
answer.  There  is  a  correspondence  between  the  allegations  and 
the  proof  to  this  extent:  they  concur  in  the  position  ihat  the 
note  in  suit  was  tvamsferred  by  Davenport  to  Beecber  with  other 
notes,  as  security  for  a.  loan  made  by  the  latter  to  the  former, 
which  loan  was  at  an  usurious  rate  of  interest,  and  in  respect  to 
which  Davenport  also  gave  to  Beecher  his  check  en  a  bank.  The 
pomt  as  to  the  variatnce  I  understand  to  have  been  made  by  the 
objection  whidi  the  defendant  took,  that  the  proof  was  not  with- 
in the  issue  in  the  cause.  If  the  code  of  procedure  has  not 
changed  the  rule  which  is  to  govern  this  (»se,  the  court  below 
iras  clearly  right  in  holding,  as  it  did,  that  there  was  a  fatal 
variance.  The  oases  are  uniform  and  consistent,  and  several  of 
them  are  referred  to  in  Rowe-y.  Phillips,  (2  Sand/.  Ch.  R.  14.) 
The  Code,  however,  contains  provisions  on  the  subject  of  vari* 
saces,  applicable  to  all  actiei^s;  and  if  tiiey  establish  a  different 
rule  from  the  one  recognized  in  these  oases,  n^e  are  bound  to  ap- 
ply it,  though  thereby  the  plaintiff  may  suffer  loss,  which  by  the 
defieadant's  slip  in  pleading  he  would  have  avoided  under  the 
former  rule.    It  is  provided,  in  the  first  place,  that  no  variance 
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between  the  allegation  in  a  pleading  and  the  proof  shall  be 
deemed  material,  unless  it  shall  actually  have  misled  the  ad- 
verse party  to  his  prejudice  in  maintaining  his  action  or  defense, 
(i  169.)    Then,  it  is  not  left  to  the  judgment  of  the  court 
whether,  in  a  given  instance,  it  was  calculated  to  mislead,  and 
from  thence  to  hold  that  it  did  mislead ;  but  whenever  it  is  al- 
leged that  a  party  has  been  misled,  that  fact  must  be  proved  to 
the  satisfaction  of  the  court,  and  the  proof  must  show  in  what 
respect  he  has  been  so  misled ;  and  thereupon  the  court  may 
order  the  pleading  to  be  amended  upon  such  terms  as  shall  be 
just.    {Id,)    Where  the  variance  is  not  material  as  above  pro- 
vided, namely,  when  the  party  has  not  proved  that  he  has  been 
actually  misled,  the  court  may  either  direct  the  fact  to  be  found 
according  to  the  evidence,  or  may  order  an  immediate  amend- 
ment without  costs.     ({  170.)    But  if  an  allegation  is  unproved, 
not  in  some  particular  or  particulars  only,  but  in  its  entire  scope 
and  meaning,  it  is  not  to  be  deemed  a  case  of  variance,  but  a 
failure  of  proof.     (§  171.)     These  provisions  introduce  a  prin- 
ciple unknown  to  the  former  practice,  namely,  that  of  determin- 
ing this  class  of  questions,  not  by  the  incoherence  of  the  two 
statements  upon  their  face,  and  hence  inferring  their  effect  upon 
the  state  of  the  preparation  of  the  party,  but  by  proof  aliunde, 
as  to  whether  the  party  was  actually  misled,  to  his  prejudice,  by 
the  incorrect  statement.    In  this  case  the  plaintiff  did  not  offer 
any  proof  of  the  character  suggested,  nor  did  he  even  allege 
that  he  had  been  misled.    He  put  himself  upon  the  principle  of 
the  old  rule,  by  alleging  that  the  usurious  contract  set  up  in  the 
answer  was  different  from  that  indicated  by  the  proof,  and 
hence  insisting  that  the  proof  was  not  within  the  issue.    If 
then  the  discrepancy  was  a  variance,  as  defined  by  these  pro- 
visions, it  should  have  been  regarded  as  immaterial;  and  the 
only  question  is,  whether  it  was  a  fault  of  that  character,  or  a 
failure  of  proof  as  defined  by  section  one  hundred  and  seventy- 
one.    What  was  the  "scope  and  meaning"  of  the  allegation  of 
usury  in  the  answer?    In  general  terms,  it  was  that  the  note 
was  negotiated  at  its  inoeption  upon  an  usurious  consideration. 


ALBANY,  SEPTEMBER,  1864.  375 

Gatlin  agaimt  Gunter. 

Sach  a  general  allegation  in  an  answer,  it  is  conceded^  would  be 
bad  for  its  generality.  But  certain  particulars  were  added,  which 
"Vf ere  true :  the  name  of  the  party  to  whom  the  note  was  passed 
"Vf  as  given ;  the  general  character  of  the  transaction  was  stated,  to 
wit,  that  it  was  delivered  to  that  person  with  other  notes,  as 
collateral  security  for  a  loan  of  money,  and  the  name  of  the  bor- 
rower was  correctly  stated.  To  this  was  added  the  fact,  with 
which  the  evidence  corresponded,  that  the  loan  was  evidenced  by 
the  check  of  the  borrower.  Then  certain  circumstances  were 
stated,  which  have  already  been  mentioned,  which  the  evidence 
did  not  confirm,  but  disproved ;  that  is  to  say,  the  particular  ad- 
ditional notes  transferred  for  the  same  purpose,  the  number  of 
the  loans,  and  the  amount,  and  the  rate  of  the  usurious  inter- 
est. In  my  opmion,  these  circumstances  were  accidental  merely, 
and  did  not  constitute  the  entire  scope  and  meaning  of  the  alle- 
gation, in  the  sense  of  the  provisions  of  the  code. 

We  are  not,  I  conceive,  warranted  in  applying  a  different  rule 
to  the  defense  of  usury,  from  that  which  we  would  hold  appli- 
cable in  other  cases.  It  is  a  defense  allowed  and  provided  by 
law.  The  defendant,  in  seeking  to  avail  himself  of  the  evidence, 
notwithstanding  the  variance,  did  not  claim  an  indulgence  from 
the  court,  but  simply  asked  for  the  application  of  tho^e  rules 
which  the  legislature  has  provided  for  all  cases  indiscriminately, 
whether  the  party  invoking  their  exercise  was  seeking  to  visit 
his  adversary  with  a  forfeiture  or  not.  The  law  has  not  made 
any  distinction  between  such  defenses  and  those  where  no  for- 
feiture is  involved,  and  the  court  'can  make  none.  If  the  sense 
of  the  legislature  is  plainly  expressed,  as  it  seems  to  me  to  be, 
we  have  no  judgment  to  pass  upon  the  policy  of  these  provisions. 
It  is  apparent,  that  in  many  cases  the  record  will  not  furnish  a 
true  account  of  the  issue  actually  tried  and  determined,  and  I 
can  foresee  some  difficulty  when  it  shall  be  necessarily  used  as 
evidence  of  a  former  judgment.  Perhaps  some  of  the  incon- 
veniences which  might  be  expected  to  ensue  may  be  avoided  by 
the  provisions  of  section  one  hundred  and  seventy-three,  by  which 
the  courts  are  authorized,  even  after  judgment,  to  conform  the 
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pleading  to  the  £Mts  proved.  But,  however  this  may  be,  we 
cannot  dispense  with  the  new  rule  which  the  code  has  established. 
I  cannot  doubt  that  the  difficulty  under  which  the  defendant 
labored  in  this  case  was  a  variance  merely,  which,  not  having 
been  proved  to  have  misled  the  defendant,  should  have  be^i  cob- 
sidered  immateriaL  The  judgment  should  be  reversec^  aid  a 
new  trial  ordered  in  the  superior  court.  4 

Judgment  accordingly. 


Palmer,  supervisor,  &c.  and  others,  ugainst  The  Fort  Plain 

AND   COOPERSTOWV   PlANK  BoAD   Co. 

Section  1  of  chapter  898,  of  the  laws  of  1847,  does  not  repeal  or  modify  aMtioo 
26  of  the  general  plank  road  act,  {Chapter  210  of  Laws  of  1847.) 

The  two  sections  are  to  he  constmed  together  in  determming  the  power  of  the 
superrisor  and  commissionerB  of  highways  to  contract  with  a  plank  road  coah 
pany,  as  to  its  takiag  and  using;  a  highway  of  the  town  ibr  the  constraotioD 
of  its  road. 

They  have  aitthority  to  agree  with  the  company,  upon  the  compensation  an4 
damages  to  he  paid  ibr  taking  and  using  the  highway,  and  to  grant  the  right 
to  do  so. 

But  they  have  not  power  to  grant  the  company  this  right  on  condition  that  it 
shall  wect  and  nudntain  to  toll  gates  in  specified  localiUes. 

Nor  are  they  authorized  to  make  a  contract  with  the  company  granting  it  this 
right  and,  as  a  consideration  therefor,  obligating  it  not  to  locate  and  maintain  a 
toU  gate  witlun  a  spedfled  limit 

▲  naked  condition  inserted  in  a  grant  does  not  create  any  agreement  on  the  psH 
of  the  grantee  accepting  the  thing  granted,  to  perform  Uie  condition. 

In  snch  a  case,  specific  performance  cannot  be  enforced  by  action.  The  remedy 
for  a  breach  of  the  condition  is  by  a  proceeding  to  recoyer  the  thing  granted. 

Aooordingly,  where  the  right  to  take  and  use  a  highway  for  the  construction  of  a 
plank  road,  was  granted  to  a  company  upon  condiuon  that  it  should  not  main- 
tain a  toll  gate  within  certain  limits ;  and  the  company,  by  vutue  of  the  grant, 
took  possession  of  the  highway  but  afterwards  violated  the  condition,  and  an 

/  action  was  brought  to  compel  the  company  to  observe  it;  jETf^cI,  that  the  action 
could  not  be  sustained. 

The  supervisor  and  oommiitioDers  of  highways  of  a  town  cannot  maintain  a 
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mit  in  their  joint  names  as  sach  officers,  on  a  contract  made  by  them  on  be- 
half of  the  town,  which  contains  no  express  agreement  with  them,  as  such 
officers. 

In  November,  1848,  the  defendant,  a  plank  road  company, 
organized  under  the  general  plank  road  act,  applied  to  the  board 
of  supervisors  of  the  county  of  Otsego,  for  leave  to  lay  out  and 
construct  its  road,  and  to  take  the  real  estate  necessary  for  the 
purpose;  ^hich  leave  was  granted,  and  commissioners  were 
appointed  to  lay  out  the  road. 

Jn  1849,  the  directors  of  the  plank  road  company  entered 
into  an  agreement  with  the  supervisor  and  commissioners  of 
highways  of  the  town  of  Otsego,  of  which  the  following  is  a 
copy,  viz :  "  The  subscribers,  the  supervisor  and  commissioners 
of  highways  of  the  town  of  Otsego,  in  the  county  of  Otsego, 
hereby  agree  to  and  with  the  Fort  Plain  and  Cooperstown 
Plank  Boad  Company,  in  consideration  of  the  public  benefit  to 
result  therefrom,  and  in  pursuance  of  an  act  in  relation  to 
plank  road  companies,  passed  November  24, 1847,  to  grant  and 
allow  to  said  company  the  right  to  take  and  use  any  part  of 
any  public  highway  in  said  town,  necessary  for  the  construction 
of  their  road,  acaording  to  the  provisions  of  the  law  in  such 
case  made  and  provided.  But  this  release  is  executed  on  the 
express  condition,  that  no  gate  shall  be  erected  on  said  road, 
demanding  tolls,  within  three  miles  of  the  court  house  in  the 
village  of  Cooperstown;  and  in  case  any  such  gate  or  gates 
shall  at  any  time  hereafter  be  erected  on  said  road  by  said  com- 
pany, then  and  in  such  case,  and  from  thereafter,  this  lease  to 
be  void  and  of  no  effect. 

(Signed)     Seth  Doubleday,  Supervisor. 

Philander  Waterman,!  ^        .    , 

rrr  tr  Comuussioners 

William  Kinne,  \     f  y  v 

John  C.  Williams,  j  ^  ^*^  ' 

S.  Stillwell, 


George  Tost, 
H.  E.  Williams, 
Ker.~-Vol.  I.  4g 


Directors  of  the  Fort  Plain  and 
Cooperstown  Plank  Boad  Co." 
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The  plank  road  company  in  April,  1850,  commenoed  the  con- 
struction of  its  road  within  the  village  of  Cooperstown,  in  the 
town  of  Otsego,  and  constructed  the  same  northerly  upon  and 
along  a  highway  of  said  town  about  "five  and  one-half  miles ; 
such  road  was  completed  about  the  first  of  August,  1850,  and 
on  the  5th  of  that  month  the  company  erected  a  toll  gate  on  the 
road  about  half  a  mile  from  the  court  house  and  exacted  toll  from 
persons  traveling  upon  it.  In  July,  1850,  the  defendant,  pursuant 
to  sections  l2  and  26  of  the  act  of  May  7, 1847,  presented  a  pe- 
tition to  the  county  judge  of  Otsego,  stating  that  the  line  of 
its  road,  as  established  by  the  commissioners,  would  pass  upon 
and  along  said  highway  in  the  town  of  Otsego,  and  that  it  had 
been  unable  to  agree  with  the  supervisor  and  commissioners  of 
highways  of  such  town,  upon  the  compensation  to  be  paid  there- 
for ;  and  praying  that  such  compensation  and  damages  might  be 
ascertained  by  a  jury.  The  county  judge  directed  a  jury  to  be 
drawn  pursuant  to  the  prayer  of  the  petition.  Upon  the  drawing 
of  the  jury,  counsel*  appeared  in  behalf  of  the  town  of  Otsego, 
and  presented  and  urged  the  agreemetit  aforesaid  as  an  objection 
to  the  proceedings.  The  objection  was  overruled  by  the  county 
judge,  and  the  jury  drawn.  The  same  objection  was  made  and 
overruled  at  the  meeting  of  the  jury  to  assess  the  damages. 
The  counsel  for  the  town,  notwithstanding  their  objection,  took 
part  in  the  proceeding,  and  argued  the  matter  before  the  jury. 
The  damages  were,  on  the  22d  of  August,  1850,  assessed  at  $20. 
After  this  assessment  the  town,  by  its  counsel,  made  a  motion  in 
the  supreme,  court  to  set  aside  the  verdict  of  the  jury  and  for 
a  new  trial,  which  motion  was  denied.  The  defendant  paid  the 
twenty  dollars  to  one  of  the  three  commissioners  of  highways, 
wbo,  however,  had  no  authority  from  his  associates  to  receive  it 
Thereupon  the  plaintiff  Palmer  being  supervisor,  and  the 
pther  three  plaintiffs  being  commissioners  of  highways  of  the 
said  town  of  Otsego,  describing  themselves  as  such,  officers, 
brought  this  suit  to  compel  the  defendant  to  remove  its  gate, 
and  to  observe  the  condition  contained  in  the  agreement  above 
aetfortL 
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The  cause  was  tned  before  Mr.  Justice  Shankland,  without  a 
jury,  at  the  Otsego  countj  circuit.  Upon  the  trial  the  foregoing 
facts  appeared ;  and  the  said  justice  found,  as  matter  of  fact,  that 
the  defendant  executed  the  contract  abore  set  forth,  and  entered 
upon  and  took  possession  of  the  highway  therein  mentioned,  for 
the  use  of  the  plank  road  company  by  virtue  of  that  contract, 
and  by  no  other  authority ;  that  the  town  or  its  officers  had  not 
receiyed  the  damages  assessed  by  the  jury  for  the  taking  and 
use  of  the  road,  or  done  any  act  to  waive  their  right  under  the 
contract ;  that  the  defendant  had  violated  the  contract,  by  erect* 
ing  and  keeping  up  a  toll  gate  on  its  road  within  one-half  of  a 
mile  from  the  court  house  in  Cooperstowii,  and  exacting  toll 
thereat  contrary  to  the  contract.  He  also  found  that  the  de- 
fendant instituted  the  proceedings,  and  had  the  damages  assess* 
ed  for  the  taking  of  the  road  as  above  tnentioned ;  and  he  ruled 
and  decided  that  the  defendant  had  no  right  to  erect  and  main- 
tain a  gate  on  its  road  and  exact  toll  thereat,  within  three  miles 
of  the  said  court  house,  and  ordered  judgment  tor  the  plaintiffs, 
requiring  the  defendant  to  remove  its  gate  three  miles  from  the 
court  house,  and  perpetually  restraining  the  defendant  from 
erecting  any  gate  on  its  road  within  that  distance.  To  this 
ruling,  decision  and  judgment,  the  counsel  for  the  defendant  in 
due  form  excepted.  The  judgment  was  affirmed  by  the  supreme 
court  at  a  general  term  held  in  the  sixth  district,  and  the  defend- 
ant appealed  to  this  court. 

A.  C.  Paige,  for  the  appellant,  submitted  the  following,  among 
other  points :  I,  The  supervisor  and  commissioners  of  highways 
have  no  authority  at  common  law,  or  under  any  statute,  to  main- 
tain this  action.  {Cornell,  ^c.  v.  The  B.  ^  O.  T.  Co,,  25  Wend. 
865 ;  Cornell,  ^c.  v.  Toum  of  GuUford,  1  Denio,  610.  This 
loiter  case  was  affirmed  in  the  cotirt  of  errors.)  They  have  no 
authority  to  maintain  this  action  under  any  statute.  The  cases 
of  Cornell,  ^c.  v.  The  B.  ^  O.  Turn.  Co.  and  Cornell,  ^c.  v. 
Town  of  Guilford,  decide  that  no  statute  in  fo^e  at  the  date 
of  those  decisions  conferred  any  such  authority.    The  only  remr 
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edy  given  by  statute  for  an  obstruction  of  a  highway  was  an 
action  for  the  penalty  of  treble  damages,  to  be  sued  for  by  the 
commissioners  of  highways.  (1  R.  S.  526,  §§  180,  131.)  Since 
the  decision  of  the  cases  above  cited,  no  statutes  have  been  passed 
authorizing  the  plaintiff  to  bring  this  action.  No  such  authority 
is  conferred  by  any  provision  in  the  plank  road  acts.  {See  Act 
of  May  7, 1847,  p.  223,  §  26 ;  p.  226,  §  87  ;  Act  of  Nov.  24, 
1847,  p.  496,  §  1.)  In  the  absence  of  a  common  law  remedy,  a 
party  is  confined  to  that  given  by  the  statute.  (25  Wend.  S6T, 
368.)  The  only  remedy  given  by  the  statute  in  this  case,  is  the  im- 
plied  prohibition  of  the  company  to  enter  and  take  possession  until 
the  damages  are  paid.  (i§  26,  28, 2d,  and  30,  of  Act  of  May  7, 
1847.)  Section  92  (2  R.  S.  478, 1^^  ed.)  does  not  authorize  the 
plaintiffs  to  maintain  this  action.  That  section  authorizes  super- 
visors,  commissioners  of  highways,  &c,  separately,  not  jointly, 
to  bring  actions  on  contracts  lawfully  made  with  them,  &c.  in 
their  official  character,  and  to  enforce  any  liability  to  such  offi- 
cers, or  the  body  they  represent,  &c.  The  instrument  in  wri- 
ting set  forth  in  the  complaint  was  not  lawfully  made  ;  it  was 
not  authorized  by  the  26th  section  of  the  act  of  May  7, 1847 ;  it 
was  not  an  agreement  fixing  the  compensation  and  damages  to 
be  paid,  &c.,  the  only  agreement  authorized  to  be  made  by  that 
section ;  it  did  not  create  any  liability  on  the  part  of  the  defend- 
ant to  the  plaintiffs  as  town  officers,  or  to  the  town.  It  is  not  a 
contract,  but  a  release  or  grant  by  the  supervisor  and  commis- 
sioners of  a  right  to  take  and  use  the  highway  upon  condition, 
&c.  The  defendant  did  not  undertake  or  agree  to  do  any  thing. 
(25  Wend.  867,  868 ;  1  Denio,  618,  514.)  IT  a  contract  and  a 
right  of  action  can  be  maintained  upon  it,  such  action  must  be 
brought  in  the  name  of  the  town ;  no  express  authority  having 
been  conferred  upon  the  plaintiffs  to  bring  the  action  in  their 
names  of  office.  (1  R.  S.  856,  857,  §§  1,  2,  8, 1^/  ed.;  1  Detvio, 
512  to  516.) 

II.  The  instrument  in  writing  set  forth  in  the  complaint  is 
void,  and  not  binding  upon  either  the  town  of  Otsego  or  its  su* 
pervisor  and  oommissionen  of  highways,  or  the  defendant ;  and 
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tto  specific  performance  of  it  can  be  adjudged.  Such  agreement 
wa3  not  authorized  to  be  made  by  the  plank  road  acts.  Section 
26  of  the  act  of  May  7, 1847,  {page  223,)  only  authorizes  the  su- 
peryisor  and  commissioners  of  highways  to  agree  with  the  com* 
pany  upon  the  compensation  and  damages  to  be  paid  for  taking 
and  using  a  public  highway  for  the  purposes  of  its  plank  road. 
It  does  not  authorize  these  officers  to  release  and  grant  to  the 
plank  road  company  the  public  right  to  the  highway  without  a 
pecuniary  consideration,  nor  to  convey  such  public  right  upon 
condition.  The  consideration  must  be  compensation  and  dam- 
€Lgesy  to  be  paid  to  the  commissioners,  to  be  expended  in  improy<<> 
ing  the  highways  of  the  town.  The  act  of  November  24,  1847, 
(i  1,  p.  496,)  does  not  modify  the  26th  section  of  the  act  of  May, 
1847;  it  merely;  on  the  company's  obtaining  lands,  &c.  by 
purchase  or  gift,  and  making  an  agreement  fixing  the  compensa- 
tion for  the  use  of  highways  authorized  by  said  26th  section,  dis- 
penses with  the  application  to  the  board  of  supervisors  for 
authority  to  lay  out  and  construct  the  plank  road  required  by 
the  4th  section  of  the  act  of  May  7, 1847.  The  act  of  Novem-^ 
ber  24, 1847,  has  no  application  to  this  case,  as  it  is  limited  in 
its  application  to  cases  where  the  plank  road  company  had  not 
previously  made  an  application  to  the  board  of  supervisors,  &c. 
The  defendant  made  such  application  to  the  board  of  supervisors 
on  the  15th  of  November,  1848 ;  and  the  agreement  in  question 
was  not  executed  until  ten  days  before  the  town  meeting  in  1849. 
Statutes  conferring  powers  on  local  officers  must  be  strictly 
construed,  and  a  strict  compliance  with  the  statute  by  such  officers 
is  required.  (20  Wmd.  207 ;  Wehh  v.  Albertson,  4  Barb.  51.) 
III.  The  instrument  in  writing,  in  question,  created  no  con- 
tract between  the  parties.  1.  There  is  no  covenant  or  agreement 
on  the  part  of  the  defendant  not  to  erect  a  toll  gate  within  three 
miles  of  the  court  house,  &c  The  instrument  is  merely  an 
assignment  or  grant  of  the  public  right  to  the  highway,  upon 
condition  subsequent,  without  covenants  by  eitherparty.  {Cruise^ 
Deed,  ch.  4,  K  84,  87;  cA.  7,  §  21 ;  Id.  tit.  24,  Ways,  §J  1,  7.) 
2.  Where  there  is  a  conveyanee  or  grant  of  aa  estate  or  interetl 
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iiii  or  arising  out  of  or  annexed  to  land,  upon  condition,  without 
any  covenant  by  the  grantee  to  observe  and  perform  the  condi- 
tion,  the  condition,  although  the  conveyance  or  grant  is  executed 
by  the  grantee,  cannot  be  regarded  as  a  covenant ;  and  the  only 
remedy  of  the  grantor  in  case  of  a  breach  of  the  condition  is 
to  enforce  a  forfeiture  of  the  estate  or  intei^est  in  the  premises. 
(Livingston  v.  StickleSj  8  Pa^c,  898,  402;  Siuyvesani  ▼. 
Mayor,  ^c  of  N.  Y.,  11  id.  414,  422,  425,  426.)  3.  Thero 
bemg  no  covenant  or  agreement  on  the  part  of  the  defendant  not 
to  erect  a  toll  gate  within  three  miles  of  the  court  house,  &c., 
there  is  no  contract  in  this  case  for  a  court  to  decree  to  be  spe- 
cifically performed.  This  objection  is  fatal  to  the  action  of  the 
plamtiffs.  (8  Paige,  898,  402;  11  id.  425,  426;  2  Story's 
Eq.  Juris,  i  712  et  seq. ;  6  Paige,  288 :  6  STOl,  256.) 

/  K.  Porter,  for  the  respondent,  among  others,  insisted 
on  the  following  points :  I.  The  supervisor  and  commissioners 
of  highways  may  agree  with  a  plank  road  company,  in  writing, 
to  be  filed  and  recorded  in  the  town  clerk's  office,  upon  the  com- 
pensation for  taking  and  using  any  highway,  &c.  {Blatchfonfs 
Gen.  Statutes,  584, }  26,  Laws  of  May  7, 1847.)  Any  plank  road 
company  may  '^  procure  by  agreement,"  from  the  officers  named 
in  said  26th  section,  "  the  right  to  take  and  use  any  part  of 
any  public  highway  necessary,"  &c.  {Blatchf  Gen.  Stat.  691  ; 
h  1,  Laws  of  Nov.  24, 1847.)  This  statute  is  general,  empower- 
ing the  supervisor  and  commissioners  to  make  any  agreement 
by  which  the  company  may  procure  the  right  to  take  any  part 
of  any  highway.  It  refers  to  the  act  of  May  7, 1847,  to  desig- 
nate the  officers  empowered  to  make  the  agreement.  The  agree- 
ment was  executed  in  the  manner  prescribed  by  statute,  giving 
those  officers  power  to  make  it — ^was  in  writing,  and  filed  and 
recorded  in  the  town  clerk's  office.  This  was  all  the  statute  re- 
quired, and  was  a  full  compliance  with  all  the  law  on  the  sub- 
ject, and  renders  the  contract  binding  on  all  parties.  The  grant 
of  power  to  the  supervisor  and  commissioners  to  make  such  an 
mgreement,  necessarily  implies  and  confers  the  power  to  enforce 
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it  upon  those  officers,  or  the  law  itself  must  be  a  nullity,  {See 
Supervisor  of  Galway  v.  Stimscn,  4  HiUy  186.)  Again, 
2  R.  S.  473,  §  92,  expressly  authorizes  commissioners  of  high- 
trays  to  bring  actions  "  upon  any  contract  lawfallj  made  ivith 
them  or  their  predecessors  in  office^  in  their  official  character,  to 
enforce  any  duty  enjoined  by  law  to  such  officers,  or  the  body 
trhich  they  represent."  This  action  was  correctly  brought  in 
the  names  of  the  supervisor  and  commissioners  of  the  town  offi- 
cially. But  the  defendants  have  waived  all  objections,  "  that 
plaintiffs  have  not  legal  capacity  to  sue,"  or,  "that  there  is  a  de- 
fect oi  parties,  plaintiffs,"  by  not  demurring.  {Code^  §  144^ 
subds.2,^\  /d§148.) 

II.  Plank  road  companies  are  prohibited  by  express  statute 
from  entering  upon,  taking  and  holding  a  public  highway  for 
their  use,  till  they  have  acquired  the  right  to  do  so,  by  the  assess- 
ment of  damages  by  jury,  and  their  payment  or  tender  and  de- 
posit; {Blatchf  Gen.  Stat.  581,  §  11 ;  Id.  684,  §  26;  Id.  585, 
}§  28  and  80;)  or  till  they  have  obtained  the  agreement  or 
license  of  the  town  officers,  as  provided  by  section  26  of  law  of 
May  7,  1847,  and  of  section  1,  law  of  November  24,  1847^ 
(^Blatchf  Stojt.  591.)  The  company  obtained  such  agreement 
or  license  from  the  town  officers  of  Otsego ;  entered  upon  the 
public  highways  of  Otsego,  as  provided  by  it ;  used  and  occu- 
pied them  from  April  till  August,  1850,  and  till  after  they  had 
constructed  and  finished  the  road  and  erected  their  gate,  and  re- 
ceived tolls  for  its  use  by  the  public ;  took  and  were  in  actual 
enjoyment  of  all  the  rights  they  could  take  by  such  agreement, 
without  having  obtained  any  such  right  under  any  other  pro- 
visions of  the  statute.  The  order  of  the  board  of  supervisors 
gave  them  no  such  right.  Therefore  they  must  have  taken  pos- 
session under  that  agreement,  and  acted  upon  it.  The  court 
have  so  found  as  a  question  of  fact,  and  that  is  conclusive. 
{Btoodgood  V.  M.  ^  H.  Railroad,  14  Wmd.  66;  Estes  t. 
Kdsey,  8  id.  556,  558.) 

m.  By  entering  into  that  contract  with  the  town  officers,  act- 
ing upon  it,  and  entering  upon  and  taking  possession  of  tha 
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public  highways  of  the  town  under  it,  the  company  is  estopped 
firom  alleging  title  or  right  from  any  other  source  as  against  the 
town,  their  first  grantor.  {Jackson  mid  others  y.  Hmmant  10 
Jhhn.  292 ;  Brant  and  others  y.  Livermorc,  Id..  358 ;  Jacksm 
and  others  y.  Ayres,  14  Id.  224.) 

IV.  The  company  had  no  right  to  violate  the  condition  of  (bm 
agreement,  and  then  avail  themselves  of  the  void  clause  to  avoid 
the  contract  or  excuse  its  breach.  '^  The  condition  does  not  de- 
feat the  estate  although  it  be  broken,  until  entry  by  the  grantor 
or  his  heirs,  and  when  the  grantor  enters  he  is  in  as  of  his  former 
estate."  (4  Kenfs  Com.  2d  ed.  126,  7, 8.)  The  right  to  aban- 
don a  contract,  rests  only  in  the  party  who  has  been  guilty,  of 
no  fault,  and  by  him  it  must  be  exercised  in  a  reasonable  time. 
{Chitty  on  Contracts,  742,  and  note  S,  1  U.  S.  Digest,  540, 
i  60,  and  cases  cited.)  On  agreements  to  convey  land  on  pay- 
ment by  vendee,  and  if  vendee  fail  to  pay,  the  contract  to  be 
absolutely  void,  and  on  failure  to  pay  by  vendee,  held  that  an 
action  lay  to  enforce  the  contract  and  compel  payment.  Such 
contracts  being  void  only  at  the  election  of  the  grantor.  So 
also,  if  the  contract  contain  a  general  provision  that  if  vendee 
&il  to  perform  it  shall  be  void.  It  is  void  only  at  the  election 
of  the  vendor.  {Canfieid  and  others  v.  Wescott,  5  Cowen^  270| 
and  cases  cited  in  note  A,  Mancms  v.  Sergant,  and  Ckurth 
v*  Ayers.) 

Y.  ^^  Where  an  estate  is  granted  upon  condition,  the  takbg 
possession  of  the  land  to  irhich  the  condition  is  annexed,  binds 
to  the  performance  of  the  condition,  even  though  such  perform- 
ance should  be  attended  with  loss."  (2  Cruises  Digest,  26, 
W 16,  16, 17,  and  cases  cited.) 

YL  The  contract  in  this  case  was  mutual  The  town  officers 
agree  '^  to  and  witK^  the  plank  road  c(»npany,  to  grant  and  al- 
low said  company  to  take  and  use  die  public  highways,  <fce. ;  and 
declares  that  it  is  executed  on  the  express  condition  that  n&gate 
shall  be  erected,  &c.  by  the  company.  The  company  executed 
it  with,  the  town  officers:  It  was  a  contract  fully  executed  by 
the  parties,  as  they  understood  it,  before  any  attempt  to  avoid  it 
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by  the  company.  Its  execution  is  full  evidence  of  intention  to 
be  bound  by  it.  (7  Cowenj  484.)  As  to  mutuality,  see  Chitty 
an  Con.  14  to  17 ;  Carpenter  v.  Nixon,  (5  MU,  260>  and  case 
dted.) 

Belden,  J.  The  most  important^  among  the  niUBWoufl  quee^ 
tions^  this  case  presents,  is,  whether  the  supervisor  and  commis* 
sioners  of  highways  of  the  town  of  Otsego  had  power  to  enter  into 
the  agreement  which  lies  at  the  foundation  of  the  suit  By  seo* 
tion  26  of  the  act  to  provide  for  the  incorporation  of  plank 
road  companies,  passed  May  7, 1847/  these  officers  are  author- 
ized to  agree  with  suph  companies  ''  upon  the  compensation  and 
damages  to  be  paid  by  said  company,  for  taking  and  using  any 
of  the  highways  of  the  town ;"  and  by  section  1  of  the  act  in 
relation  to  plank  road  companies,  passed  November  24,  1847, 
such  companies  are  authorized  to  '^  procure  by  agreement,"  from 
the  same  officers,  '^  the  right  to  take  and  use  any  part  of  any 
public  highway  necessary  for  the  construction,"  &c. 

At  first  view,  it  might  seem,  that  the  power  to  "  procure  by 
agreement"  the  right  to  use  the  necessary  lands,  must  include 
the  power  to  agree  upon  the  terms  upon  which  such  rigkl 
should  be  acquired.  '  But  there  are  many  things  to  be  eon'» 
sidered  before  this  conclusion  is  adopted  as  applioable  to  the 
present  case.  By  a  careful  scrutiny,  it  will  be  seen,  that  sectioB 
1  of  the  act  of  November,  1847,  was  not  designed  either  to 
repeal  or  "^viodify  section  26  of  the  previous  act.  Under  the 
first  act,  a  plank  road  company,  notwithstanding  it  might  have 
agreed  with  the  officers  of  a  town  upon  the  ecHnpoMation  to  be 
paid  for  the  use  of  any  of  the  highways  of  such  town,  and 
might  also  have  obtained  by  agreement  the  rght  to  all  private 
laiv^  along  the  line  of  its  road,  was  Utill  required  to  apply  to 
the  board  of  supervisors  for  leave  to  lay  out  and  construct  its 
road,  and  thus  to  subject  itself  to  all  the  delay  and  expense 
attending  the  appointment  and  action  of  commissioners  to  lay 
out  the  road.  The  officers  of  towns,  although  authorized  to 
Qfree  upon  the  amount  of  compansaticm  f<Mr  the  us#  of  highways 
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were  not  authorized  to  grant  the  right  to  such  use.  Section  1 
of  the  act  of  November,  1847,  was  plainly  intended  to  remedy 
this  inconvenience,  and  to  relieve  plank  road  companies  from 
the  unnecessary  burden.  The  two  sections,  therefore,  are  to  be 
taken  together,  in  determining  the  extent  of  the  powers  conferred 
upon  the  supervisor  and  commissioners.  Section  1  of  the  last 
act  gives  the  power  to  grant  the  right  to  use  the  highways  of 
the  town,  and  section  26  of  the  former,  to  agree  upon  the  amount 
of  compensation.  The  two  sections,  when  united,  specifically 
confer  these  powers  and  no  other. 

It  is  a  general  rule  that  public  officers,  acting  under  a  statu- 
tory authority,  must  confine  themselves  strictly  within  the  pow- 
ers conferred  by  the  act.  This  rule  has  been  recognized  and 
applied  by  the  supreme  court  at  general  term,  in  the  second 
district,  in  a  case  in  principle  not  unlike  the  present.  (See  Webb 
V.  Albertson,  4  Barb.  S.  C,  R.  61.)  It  seems  that  the  village 
of  Greenport  upon  Long  Island  lies  within  the  limits,  and  is  a 
part  of  one  of  the  towns  in  the  county  of  Suffolk.  Some  of  the 
inhabitants  of  the  village,  being  desirous  to  have  one  of  the 
streets  therein  extended  and  opened,  applied  to  the  commission- 
ers of  highways  of  the  town,  who  alone  had  power  to  make  the 
improvement.  The  commissioners  consented  to  do  it^  but  took 
a  bond  from  the  applicants,  to  indemnify  the  town  against  the 
expenses  ;  and  the  action  was  upon  this  bond.  Upon  demurrer 
it  was  held,  that  the  action  would  not  lie ;  that  the  commission- 
ers were  authorized  to  lay  out  and  open  the  road,  if  in  their 
judgment  the  public  convenience  required  it ;  but  not,  a«  the 
learned  judge  who  delivered  the  opinion  expresses  it,  "  to  he 
tampering  with  parties,  and  making  conditions."  Much  of  the 
reasoning  in  that  case  is  applicable  to  this.  There  are  other 
objections  to  the. existence  of  the  power  exercised  by  the  super- 
visor and  commissioners  of  highways  in  this  case,  growing  out 
of  the  provisions  of  the  plank  road  acts  themselves.  The  power 
to  agree,  that  no  gate  shall  be  located  within  a  given  distance 
of  a  certain  point,  involves  the  power  to  agree  where  the  gate 
$haU  be  located.    I  can  see  no  ground  for  distinguishing  between 
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these  different  exercises  of  power.  But  section  3T  of  the  first 
plank  road  act  provides,  that  the  commissioners  of  highways  of 
any  town,  "  whenever  they,  or  a  majority  of  them  shall  be  of 
the  opinion  that  the  location  of  such  gate  is  unjust  to  the  pub- 
lic interest,"  <fcc.  may  apply  to  the  county  court  for  an  order  to 
change  the  location.  This  is  a  power  which  may  be  exercised 
Jrotn  time  to  time.  Changes  may  occur  in  the  highways  of  the 
town,  rendering  such  an  application  necessary.  If,  however,  the 
location  of  the  gate  is  fixed  by  contract  between  the  company  and 
the  town,  this  remedy  is  cut  ofi".  Because,  if  the  plank  road  com- 
pany is  bound  by  such  a  contract,  the  town  must  be  bound  also. 

But  there  is  a  still  stronger  objection  to  the  condition,  an- 
nexed by  the  supervisor  and  commissioners  in  this  case  to 
their  grant.  It  interferes  with  and  changes  the  tenure  by 
which  the  pUnk  road  company  hold  the  right  to  the  use 
of  the  highway  as  prescribed  by  statute.  Sections  28  and 
80  of  the  original  act  provide,  that  whenever  the  proceedings 
by  the  company,  to  acquire  the  right  to  use  any  lands  or  high- 
ways for  the  purpose  of  their  road,  shall  be  perfected,  the  com- 
pany may  enter  upon  and  take  and  hold  such  lands,  "  so  long  as 
the  same  shall  be  used  for  the  purposes  of  such  a  road ;''  and  sec- 
tion 8  of  the  act  of  November,  1847,  provides,  that  whenever  any 
Buch  company  shall  have  procured  by  agreement  under  the  pro- 
visions of  that  act,  the  right  to  take  and  use  the  parts  of  any 
public  highway,  "  it  shall  possess  the  same  rights  and  privileges,'' 
&c.  <fcc.  as  if  the  right  had  been  acquired  by  the  proceedings 
prescribed  by  the  previous  act.  There  is,  therefore,  a  direct 
conflict  between  the  condition  annexed  to  the  grant  in  this  case, 
and  the  provisions  of  the  plank  road  acts.  The  latter  say,  that 
whenever  the  company  shall  have  acquired  the  right  to  use  a 
highway,  they  may  continue  such  use  so  long  as  its  road  shall 
continue.  This  condition  says,  that  the  right  shall  cease,  if  the 
condition  is  disregarded.     I  can  see  no  answer  to  this  objection. 

But  conceding  the  agreement  to  be  valid,  the  case  presents  the 
question,  whether  a  bare  naked  condition,  contained  in  a  deed, 
unaccompanied  by  any  words  importing  an  undertaking  to  abide 
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by  or  perform  it,  can  be  enforced  as  a  covenant.  If  this  actioB 
oan  be  sustained,  the  validity  of  the  agreement  being  adnutted, 
then  every  condition  inserted  by  the  grantor  in  a  deed  creates 
a  covenant  on  the  part  of  the  grantee,  as  well  as  a  condition ; 
because  it  is  impossible  for  an  instrument  to  be  more  bald  of 
asiy  language  importing  an  agreement  to  perform  a  condition, 
than  the  present.  It  is  a  little  surprising  that  the  oases  on 
this  subject^  are  not  more  numerous.  The  question  seems  to 
have  rarely  arisen,  especially  in  modem  times.  It  seems,  how- 
ever, to  be  settled  by  the  older  authorities.  Littleton,  in  his 
work  upon  tenures,  in  treating  of  estates  upon  condition,  says : 
^  Also,  if  the  words  were  such ;  provided  always  that  the  alcMre- 
said  B.  do  pay^  or  cause  to  be  paid,  to  the  aforesaid  A.  such  a 
rent,  di^c. ;  or  these :  so  that  the  said  B.  do  pay,  or  cause  to  be 
paid,  to  the  said  A.  such  a  rent,  &c. ;  in 'these  cases,  without 
more  saying,  the  feoflbe  hath  but  an  estate  upon  condition;  so 
as,  if  he  doth  not  perform  the  condition,  the  feoffor  and  his  heirs 
may  enter."  Coke,  in  his  commentary  upon  this  passage,  says : 
^  Our  author  putteth  his  case,  when  a  proviso  cometh  alone.  And 
to  it  is,  if  a  man  by  indenture  letteth  lands  for  years,  provided 
always,  aiid  it  is  covenanted  and  agreed,  between  the  said  par- 
ties, that  the  lessee  should  not  aliene  f  and  it  was  adjudged,  that 
this  was  a  condition,  by  force  of  the  proviso,  and  a  covenant  hy 
force  (f  the  other  %Dords:  (Coke  LUt.  208  6.)  There  is  a 
distinction,  therefore,  between  the  case  of  a  naked  condition, 
without  covenant,  and  that  of  a  condition  connected  with  a  cov- 
enant. Comyn  says :  "  But  where  words  do  not  amount  to  an 
agreement,  covenant  does  not  lie ;  as  if  thet/  are  merely  condi- 
tioned to  defeat  the  eetate.^^  {Corn.  Dig.  tit.  Covenant,  A.  8.) 
Bacon  asserts  the  same  doctrine,  and  refers  to  the  case  of  6eery 
V.  Reason,  {Cro.  Car.  128 ;  see  Bac.  Ab.  tit.  Covenant,  A.) 
The  case  in  Croke  was  this :  Geery,  the  plaintiff,  had  demised 
to  Reason  certain  rooms  in  Bear  alley,  until  midsummer,  upon 
a  rent  of  £6. 13^.  4kd.  The  lease  contained  the  following  clause  : 
'^  Provided  and  upon  condition  that  the  said  Reason  shall  gather 
the  rents  of  other  the  plaintiff's  tenements,  in  Bear  alley,  re- 
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served  quarterly,  and  mentioned  in  a  schedule,  and  pay  the  same 
within  twenty  days  after  e^ery  quarter  day ;  and  it  is  agreed, 
that  the  said  Reasosi  shall  retain  the  rest  of  the  benefit  to  be 
made  «of  the  said  rooms,  over  and  above  the  said  six  pounds 
thirteen  shillings  and  four  pence  per  annum,  for  his  pains  in 
gathering  up  the  said  rents."^  The  plaintiff  brought  an  action 
of  ooveoant,  for  not  collecting  and  paying  over  the  rents  men- 
tioned in  the  schedule.  The  defendant  demurred ;  and  the  court 
held,  unanimously,  that  the  clause  in  the  lease  did  not  constitute 
a  covenant,  but  only  a  condition,  upon  the  non-p^ormance  of 
which  the  estate  was  forfeited ;  and  gave  judgment  for  the  de- 
fendant. It  is  clear  from  these  authorities  that  there  may  be  a 
oondition  without  a  covenant ;  and  that  where  the  language  imr 
ports  a  condition  merely,  and  there  are  no  words  importing  an 
agreement,  it  cannot  be  enforced  as  a  covenant,  but  the  only  rem- 
edy is  through  a  forfeiture  of  the  estate.  This  doctrine  was 
repeatedly  recognized  by  the  late  chancellor ;  although,  in  the 
cases  before  him,  he  held,  that  the  clauses  upon  which  the  ques- 
tions arose,  contained  covenants  as  well  as  conditions.  In  Liih 
ingston  v.  Stickles,  (8  Paige^  402,)  he  says :  '^  The  objection 
that  the  lease  contains  no  covenant  on  the  part  of  the  Jessee,  or 
his  assigns,  to  pay  the  tenth  sale,  so  as  to  render  them  personally 
liable  upon  an  alienation  of  the  premises,  with  the  consent  of 
the  lessor,  does  not  appear  to  be  well  taken.  If  it  were  a  mere 
condition,  then  it  is  evident  the  otdy  remedy  of  the  lessee  would 
be  by  a  proceeding  against  the  purchaser  to  recover  the  premi- 
ses, for  a  brectch  of  the  condition.  But  a  clause  of  this  kind  may 
be  so  framed  as  to  operate  both  as  a  covenant  and  as  a  condition.'' 
Again,  in  Stuyvesant  v.  The  Mayor  S^e.  of  N,  Y.,  (11  Paige, 
414,)  the  same  question  arose,  and  was  treated  in  the  same  way. 
But  upon  principle,  indej^endent  of  all  authority,  it  would 
seem  impossible  to  come  to  any  other  conclusion.  It  by  no 
means  follows,  because  a  grantee  consults  to  take  an  estate 
subject  to  a  certain  condition,  that  he  also  consents  to  obligate 
himself  personally  for  the  performance  of  the  condition.  Many 
cases  might  be  imagined,  in  which  one  would  be  willing  to  risk, 
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the  forfeiture  of  the  estate,  while  he  would  be  altogether  un- 
willing to  incur  the  hazard,  of  a  personal  responsibility  in  addi- 
tion. The  doctrine  which  the  plaintiffs  in  this  case  are  driven 
to  maintain  is,  that  to  assent  to  the  condition  is  to  assent  to 
the  personal  liability ;  that  the  one  involves  the  other.  I  can 
see  no  sufficient  ground  for  such  an  assumption.  The  two 
things  are  essentially  distinct,  and  involve  risks  different  in 
nature  as  well  as  degree.  How  can  it  be  said,  then,  that  to 
assent  to  the  one,  is  to  assent  to  the  other.  The  action  must 
have  failed  upon  this  ground,  had  the  agreement  been  valid. 

There  is  still  another  objection  which,  in  my  view,  is  equally 
fatal  to  the  action  in  its  present  form.  It  is  difficult  to  conceive 
upon  what  principle,  independent  of  some  express  statutory 
authority,  the  supervisor  and  commissioners  of  highways  of  a 
town  can  tmite  in  the  prosecution  of  a  suit  in  behalf  of  such  town. 
There  is  no  community  of  interest  or  of  office  between  them. 
They  cannot  be  said,  in  any  proper  sense,  jointly  to  represent 
the  town  or  its  rights  and  interests.  Their  union  as  plaintiffs  is 
incongruous  and  repugnant  to  the  plainest  principles  of  law,  un- 
less authorized  by  some  legislative  enactment.  Besides,  neither 
jointly  or  separately  can  these  officers,  or  either  of  them,  sue  in 
their  own  names,  in  behalf  of  their  towns,  except  in  those  cases 
where  they  are  expressly  authorized  by  statute.  A  town  is  a  polit- 
ical corporation,  and  suits  in  its  behalf  must  be  prosecuted  in  the 
name  of  the  town.  (Coimell  and  Clark  v.  The  Town  of  Ghiil' 
ford,  1  Denio,  511.)  But  it  is  supposed  that  sec.  92,  (2  R.  S. 
478,)  which  provides,  that  actions  may  be  brought  by  supervi- 
sors and  other  officers,  including  commissioners  of  highways, 
"  upon  any  contract  lawfully  made  with  them  or  their  predeces- 
sors, in  their  official  character,"  affords  an  authority  for  this 
action.  It  will  be  readily  seen,  however,  that  the  contract  in 
this  case  is  not  such  as  is  contemplated  by  the  provision  re- 
ferred to.  The  statute  does  not  say,  contracts  made  by  these 
officers  in  behalf  of  their  towns,  but  with  them,  that  is,  in  their 
names.  It  was  intended  to  provide  for  cases  where  these  offi- 
c^rs,  in  the  performance  of  their  appropriate  official  duties, 
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should  take  from  others  contracts  running  in  terms  to  such 
officers  by  their  names  of  office. 

Nothing  of  the  kind  exists  here.  There  is  no  covenant  or 
agreement  running  to  these  officers  in  terms.  They,  as  the 
agents  of  the  town,  convey  the  right  to  use  the  highways  upon 
a  certain  condition.  It  is  virtually  the  act  of  the  town  through 
them.  If  any  implied  covenant  arises  upon  the  instrument,  it 
is  a  covenant  with  the  town,  and  must  bo  enforced  by  and  in  the 
name  of  the  town.  It  might  be  otherwise,  if  the  instrument  con- 
contained  a  covenant  in  express  words,  running  in  terms  to  the 
supervisors  and  commissioners.  It  is  possible,  though  by  no 
means  clear,  that  in  such  a  case  the  union  as  plaintiffs  of  these 
two  separate,  independent,  quasi  corporations,  might,  under  the 
section  referred  to,  taken  either  alone  or  in  connection  with  sec. 
113  of  the  code,  be  maintained.  Taking  this  case,  however,  as 
it  is,  the  action  could  not,  I  think,  whatever  view  we  might  take 
of  the  contract,  be  supported  in  the  name  of  the  present 
plaintiffs. 

The  record  presents  several  minor  ptints ;  but  as  either  of 
those  already  considered  is  decisive  of  the  case,  I  deem  it 
unnecessary  to  notice  the  others.  The  judgment  should  be 
reversed. 

Denio,  Johnson,  Parker,  Edwards  and  Allen,  Js., 
were  in  favor  of  reversing  the  judgment  on  each  6f  the  grounds 
disciissed  in  the  foregoing  opinion. 

Gardiner,  Oh.  J.,  delivered  an  opinion  in  &vor  of  reversal 
on  the  first  ground  discussed  in  the  opinion  of  Selden,  J.,  and 
concurred  in  his  conclusions  on  the  others. 

Judgment  reversed. 
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LoRiLLARD  {igainst  The  Town  of  Monroe., 

The  ajEBesson  and  collector  sie  not  in  any  legal  sense  the  agents  of  the  town,  b 
ita  corporate  capacity,  in  the  assessment  and  collection  of  taxes,  and  the  town  is 
not  responsible  for  any  mistake  or  miafoasance  by  them  in  the  perfoixnanoe  of 
their  duties. 

Aocordingly,  where  land  not  sitoate  wHhin  the  town  but  in  an  a4J<Mniog  cona^, 
was  erroneously  assessed  by  the  assessors,  and  payment  of  the  tax  by  the  owner 
enforced  by  the  collector  of  the  town ;  Held,  that  the  town  was  not  liable  in  an 
action  by  the  owner  to  recover  the  amoun  of  the  tax. 

The  action  was  commenced  by  LorUIard  in  the  supreme  court 
against  the  town  of  Monroe,  in  the  county  of  Orange,  to  recover 
about  $485,  alleged  to  have  4)een  erroneously  assessed  as  taxes 

upon  lands  owned  by  him,  by  the  assessors  of  the  town,  and  col- 
lected from  him  by  its  collector  of  taxes.  The  complaint  alleged 
that  from  the  year  1344  to  1850  the  plaintiff  owned  a  tract  of 
uncultivated  and  unoccupied  land  of  about  ten  thousand  acres, 
of  which  about  seven  thousand  acres  were  situate  in  the  town 
of  .Monroe,  Orange  county,  and  about  three  thousand  in  the 
county  of  Rockland.  That  in  the  year  1844,  and  in  each  year 
thereafter  to  and  including  the  year  1849,  the  defendant^  by  its 
officers  and  legal  assessors  of  taxes,  wrongfully  and  unlawfully 
assessed  taxes  upon  the  whole  tract.  The  c(»nplaint  specified 
the  amount  of  the  tax  assessed  in  each  year,  and  then  averred 
"that  the  defendant,  by  its  legal  collectors  of  taxes  for  th^, 
several  years  aforesaid,  wrongfully  and  unlawfully  forced  and 
compelled  the  plaintiff  to  pay,  and  the  plaintiff  did  pay  to 
such  collectors,  the  said  several  amounts  so  assessed  as  taxes 
upon  said  tract,  at  such  several  times  as  the  said  collector  de- 
manded and  forced  the  plaintiff  to  pay  the  same ;"  and  claimed 
to  recover  the  proportion  of  the  whole  tax  assessed  and  paid  in 
each  year,  which  the  portion  of  the  land  situate  in  Bockland 
county  bore  to  the  whole  number  of  acres.  The  answer  denied 
most  of  the  allegations  of  the  complaint,  and  insisted  that  the 
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town  was  not  liable  for  the  wrongful  and  unlawful  acts  of  the 
assessors. 

The  cause  was  tried  at  the  Orange  circuit,  be&re  Justice 
Brown.  On  the  trial  the  facts  were  proved  to  be  substantially 
aa  stated  in  the  complaint.  The  defendant  attempted  to  show 
that  the  tract  was  occupied  by  aa  agent  of  the  plaintiff  who  re- 
sided in  the  town  of  Monroe,  with  a  view  to.  bring  the  case 
within  the  provisions  m  \  R.  S.  389,  i  4,  which  authorizes  an 
occupied  &rm  or  lot  lying  in  two  towns  to  be  taxed  in  the  town 
in  which  the  occupant  resides ;  but  it  turned  out  that  the  agent 
had  only  a  charge  and  oversight  of  the  land,  and  did  not  occupy 
it.  The  judge  directed  a  verdict  for  the  plaintiff,  and  the  defend- 
ant excepted.  The  judgment  rendered  on  the  verdict  was  re* 
versed  at  a  general  term  of  the  supr^aae  court  sitting  in  the 
secixid  district,  and  judgment  given  i^inst  the  plaintiff  for  costs. 
(For  a  report  of  the  case  in  the  supreme  court,  see  12  Barb.  161.) 
The  plaintiff  appealed  to  this  court,  and  the  case  was  subnuttod 
on  printed  points. 

C.  W.  San^ordj  for  appellant. 

MtmeU  6^  Dutming^  for  respondent 

Denio,  J.,  delivered  the  opinion  of  the  court.  If  this  action 
can  be  maintained,  it  wiU  be,  by  assuming  that  the  town  is  a 
corporate  body,  that  the  assessment  and  collection  of  taxes  is  a 
corporate  act,  and  that  the  assessors  and  collectors  of  tastes,  when 
performing  their  duties  as  such,  are  to  be  regarded  as  the  ser* 
vants  and  agents  of  the  town  as  a  corporation,  and  by  applying 
to  these  premises  the  maxim  of  the  common  law  that  the  master, 
or  principal,  is  responsible  for  the  acts  of  those  he  employs  os 
appoints,  while  they  are  acting  within  the  scope  of  their  employ- 
'  ment. 

The  several  towns  in  this  state  are  corporations  for  certain  spe- 
dal  and  very  limited  purposes,  or  to  speak  more  accurately,  they 
have  a  certain  limited  corporate  capacity.  They  may  purchase  and 

Ker.--Vol.  I.  60 
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hold  lands  within  their  own  limits  for  the  nse  of  their  inhabit- 
ants. They  may  as  a  corporation  make  such  contracts  and  hold 
such  personal  property  as  may  be  necessary  to  the  exercise  of 
their  corporate  or  administrative  powers,  and  they  may  regulate 
and  manage  their  corporate  property,  and  as  a  necessary  inci- 
dent may  sue  and  be  sued,  where  the  assertionof  their  corporate 
rights,  or  the  enforcement  against  them  of  their  corporate  liabil- 
ities shall  require  such  proceedings.  (1  R.  S.  337,  S 1  and  seq,) 
In  all  other  respects  ;  for  instance,  in  every  thing  which  concerns 
the  administration  of  civil  or  criminal  justice,  the  preservation 
of  the  public  health  and  morals,  the  conservation  of  highways, 
roads  and  bridges,  the  relief  of  the  poor,  and  the  assessment  and 
collection  of  taxes,  the  several  towns  are  political  divisions,  or- 
ganized for  the  convenient  exercise  of  portions  of  the  political 
power  of  the  state ;  and  are  no  more  corporations  than  the  ju- 
dicial, or  the  senate  and  assembly  districts.  {Id.  §  2.)  The 
functions  and  the  duties  of  the  several  town  officers  respecting 
these  subjects  are  judicial  and  administrative,  and  not  in  any 
sense  corporate  functions  or  duties.  The  imposition  and  collec- 
tion of  the  public  burthens  is  an  essential  and  important  part  of 
the  political  government  of  the  state,  and  it  is  committed  in  part 
to  the  agency  of  officers  appointed  by  the  local  divisions  called 
towns,  and  in  part  to  the  officers  of  the  counties,  upon  reasons  of 
economy  and  convenience ;  and  the  official  machinery  which  is 
organized  within  the  towns  and  counties  is  public  in  the  same 
sense  as  is  that  part  of  the  same  system  which  is  managed  by  the 
state  officers  residing  at  the  seat  of  government,  and  whose  ope- 
rations embrace  the  whole  state.  It  is  a  convenient  arrangement 
to  have  the  assessors  chosen  by  the  electors  of  the  towns  with- 
in which  they  are  to  perform  their  duties,  for  the  reason  that  the 
people  of  these  small  territorial  divisions  will  be  most  likely  to 
know  the  qualifications  of  those  from  among  whom  the  selection 
is  to  be  made.  When  chosen,  they  are  public  officers,  as  truly  as 
the  highest  official  functionaries  in  the  state.  Their  duties  in 
no  respect  concern  the  strictly  corporate  interests  of  the  towns, 
such  as  their  common  lands  aud  their  corporate  personal  prope^ 
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ty,  or  the  contracts  which  as  corporations  they  are  permitted  to 
make,  nor  are  their  duties  limited  to  their  effects  on  the  towns 
as  political  bodies.  The  description  and  valuation  of  property 
for  the  purposes  of  taxation,  which  they  are  required  to  make, 
form  the  basis  upon  which  the  state  and  county  taxes  are  imposed ; 
and  although  money  is  raised  by  the  same  arrangement  to  be 
expended  within  the  towns,  the  purposes  for  which  it  is  to  be 
employed  are  as  much  public  as  are  those  for  which  the  state 
and  county  taxes  are  expended.  I  am  of  opinion,  therefore,  that 
the  assessors  and  collectors  of  taxes  are  independent  public  offi- 
cers, whose  duties  are  prescribed  by  law,  and  that  they  are  not 
in  any  legal  sense  the  servants  or  agents  of  the  towns,  and  that 
the  towns  as  corporations  are  not  responsible  for  any  default  or 
malfeasance  in  the  performance  of  their  duties. 

It  is  not  alleged  in  the  complaint,  and  was  not  proved  on  the 
trial,  that  any  part  of  the  money  which  was  collected  from  the 
plaintiffs  was  paid  to  the  town,  or  into  its  treasury,  nor  could 
such  an  aUegation  be  true  consistently  with  the  legal  provisions 
on  the  subject  of  taxation.  The  collector  is  directed  by  his 
warrant  to  pay  separate  portions  of  the  money  to  the  supervisor, 
commissioners  of  highways,  superintendent  of  common  schools 
and  overseers  of  the  poor,  and  the  residue  to  the  county  treas- 
urer. {Id.  p.  396,  §  37.)  The  town,  as  such,  has  no  treasury, 
and  the  town  officers  who  are  thus  to  receive  and  disburse  this 
money,  are  coordinate  with  the  assessors  and  collectors,  holding 
their  offices  by  the  same  mode  of  appointment,  and  regulated  by 
the  same  public  law. 

We  have  not  been  referred  to  any  authority  where  a  similar 
action  has  ever  been  sustained  in  this  state.  In  the  case  of 
Prestm  v.  The  City  of  Boston^  (12  Pick.  T,)  the  tax  which 
the  plaintiff  had  been  illegally  compelled  to  pay,  was  paid  by 
him  to  the  treasurer  of  the  city  of  Boston,  and  the  action  was 
for  money  had  and  received  to  the  plaintiff's  use.  The  city 
corporation,  as  such,  had  received  the  plaintiff's  money,  which 
was  an  essential  feature,  which  is  wanting  in  this  case.  Besides, 
that  was  the  case  of  a  city  having  fuU  corporate  powers,  the  offi- 
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oers  concerned  in  imposing  and  collecting  the  tax,  being  corporate 
officers.  In  this  case,  the  duty  which  is  alleged  to  have  been  erro- 
neously and  illegally  performed,  was  imposed  upon  the  asseeson 
and  collectors,  by  a  public  statute,  and  not  in  any  sense  by  the 
town.  In  Martin  v.  The  Mayor  ^c.  of  Brooklyn^  (1  iStt,  645,) 
the  rule  was  laid  down  by  the  late  Justice  Cowen,  that  even  a 
municipal  corporation  was  not  liable  for  the  misfeasance  or  non- 
performance of  one  of  its  officers  in  respect  to  a  duty  imposed 
by  the  statute  upon  such  officer,  though  it  was  c(mceded  that  if 
the  duty  had  been  imposed  upon  the  corporation,  as  in  the  case 
of  streets  and  sewers,  which  the  corpcHrate  body  was  bound  to 
repair,  the  rule  would  have  been  otherwise.  It  was  upon  the 
principle  last  referred  to  that  the  cases  of  Delmonioo  v.  The 
city  of  New-  York,  (1  Sandf.  Svp.  C.  R.  222,)  and  the  Mmfcr 
4*c.  V.  Furze,  (8  JEfiiZ,  612,)  were  decided.  Even  where  a  per- 
son sustains  an  injury  by  means  of  the  neglect  of  an  officer  of 
a  municipal  corporation  to  execute  an  ordinance  of  the  corpora 
tion  according  to  his  duty,  the  corporate  body  is  not  liable  to 
an  action.  {Levy  v.  The  Mayor  4*c.  of  the  Oity  of  New-  York, 
1  Sandf  S.  C.  R,  466;  GHffin  v.  The  Same,  MS.  Courtof 
Appeals,  March  term,  1864.)  A  fortiori  where  the  duty 
which  has  been  violated  was  iitaposed  by  a  public  law  of  the 
State,  the  corporation,  though  it  had  the  appointment  of  the 
officer,  would  not  be  liable.    The  judgment  should  be  affirmed 

Judgment  affirmed. 
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Barber  agmnst  Cart. 

My  the  eommoii  law,  where  a  pewer  was  to  be  executed  with  the  oonseoi  (tf  third 
peraoDfl^the  death  of  one  of  such  penoua  before  ooDflent  glTen,  rendered  the 
execution  of  the  power  impossible. 

This  rule  of  law  has  not  been  changed  by  the  reviaed  statutes.  SeeCion  112 
(1  R.  S.  785)  is  applicable  to  grantees  of  a  power,  not  to  third  peraoDS  whoap 
ooDsent  is  requisite  to  its  executio^. 

Accordingly,  where  lan^  was  devised  to  a  son  for  lift  and  then  to  his  h^rs,  with 
power  to  him  to  sell  and  convey  the  same,  by  and  with  the  consent  of  his 
mother  and  brother,  and  she  died  without  consentmg,  and  the  son  afterwards, 
with  the  consent  of  his  brother,  sold  and  conveyed  the  land;  HM,  ihot  no 
title  passed  by  virtue  of  the  power. 

Anson  Cart  died  on  the  8d  of  May,  1842,  leaving  a  last 
inll  and  testament,  by  which  he  devised  certain  lasids  to  Albert 
€r.  Gary,  daring  his  life  and  to  his  heirs,  with  a  power  to  the 
said  Albert  6.  Cary  to  sell  the  same,  by  and  with  the  consent 
of  his  mother,  Hannah  Cary,  and  his  brother,  George  A.  Cary, 
the  defendant.  Hannah  Cary  died  on  the  9th  of  July,  1842, 
and  before  the  execution  of  the  power.  On  or  about  the  19th 
of  July,  1843,  Albert  G.  Cary  conveyed  said  lands  to  said 
George  A.  Cary,  in  trust ;  one  of  the  purposes  of  which  trust 
was  to  sell  the  whole  or  a  part  thereof,  and  out  of  the  proceeds 
to  extinguish  a  judgment  which  was  a  Ken  on  the  land.  The 
consent  of  (George  A.  Cary  was  given  to  such  conveyance,  but 
was  not  expressed  in  the  deed,  nor  certified  in  writing  thereon, 
as  required  by  statute.  On  the  4th  December,  1846,  the  de- 
fendant conveyed  a  part  of  the  lands  to  the  plaintiff,  who  gave 
a  mortgage  thereon  to  William  G.  Sands.  Sands  assigned  the 
mortgage  to  the  defendant  who  advertised  the  premises  for  sale 
on  a  statute  foreclosure. 

The  plaintiff  being  advised  that  his  title  to  the  land  was  de- 
fective, because  the  consent  of  George  A.  Cary  to  the  convey- 
ance, by  his  brother  Albert  to  himself  in  trust,  was  not  expressed 
in  jor  certified  on  the  deed,  as  required  by  the  statute,  and  beiqg 
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unable  to  raise  money  on  the  land  to  pay  the  mortgage  on  ac- 
count of  such  defect,  requested  George  A.  to  execute  a  formal 
consent,  -which  was  not  done,  and  this  suit  was  instituted  against 
him  to  compel  him  to  do  so. 

On  the  trial,  before  Justice  Mason,  at  the  Chenango  circuit, 
the  foregoing  facts  appeared,  whereupon  he  ordered  judgment 
against  the  defendant  for  the  relief  prayed.  On  appeal  to  the 
general  term,  sitting  in  the  sixth  district,  this  judgment  was 
reversed,  and  judgment  rendered  against  the  plaintiff  for  costs. 
The  plaintiff  appealed  to  this  court. 

Henry  R.  MygcUt^  for  the  appellant. 

W.  N,  Masan^  for  the  respondent. 

Gardiner,  Ch.  J.  The  122d  section  of  the  statute  in  relation 
to  powers  provides,  "that  when  the  consent  of  21,  third  person  to 
the  execution  of  a  power  is  requisite,  such  consent  shall  be  ex- 
pressed in  the  instrument  by  which  the  power  is  executed,  or 
shall  be  certified  in  writing  thereon.  In  the  first  case,  the 
instrument  of  execution ;  in  the  second,  the  certificate  shall  be 
signed  by  the  party  whose  consent  is  required ;  and  to  entitle 
the  instrument  to  be  recorded,  the  signature  must  be  proved  or 
acknowledged  in  the  same  manner  as  if  subscribed  to  a  convey- 
ance of  lands."  (1  R.  S,  786.)  The  defendant  in  this  case 
sustained  the  relation  of  third  person  to  his  brother,  the  donee 
of  the  power,  undoubtedly;  but  he  was  also  the  grantee  in  the 
conveyance,  by  which  it  was  attempted  to  be  executed.  Whether 
this  circumstance  is  to  form  an  exception,  from  the  general  lan- 
guage of  the  statute,  is  the  question  to  be  determined.  My 
conclusion  is,  that  it  does  not.  The  power  itself^cannot  be  exe- 
cuted "except  by  some  instrument,  which  would  be  sufiScient  in 
law  to  pass  the  estate,  if  the  person  executing  the  power  were 
the  actual  owner,"  {Id.  §  113;)  and  by  the  section  already 
quoted,  it  was  the  purpose  of  the  legislature,  that  evidence 
equally  satisfactory  of  the  consent,  where  that  was  necessary, 
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should  accompany  or  rather  form  a  part  of  the  instrument  or 
conveyance.  This  evidence  is  wanting  in  the  deed  from  A.  Or. 
Gary  to  the  defendant.  There  is  no  writing  showing  the  assent 
of  the  latter,  but  this  is  to  be  inferred,  if  at  all,  from  his  accept- 
ance of  the  conveyance;  a  fact  to  be  established  by  parol.  But 
beyond  the  delivery,  which  is  essential  to  give  validity  to  an 
instrument  executed  in  conformity  with  this  statute,  as  in  other 
cases,  the  legislature  have  said,  that  purchasers,  and  all  others 
whose  interests  may  be  affected  by  the  execution  of  the  power, 
shall  have  a  writing  authenticated  by  the  signature  of  the  de- 
fendant in  or  upon  the  deed  itself*  There  is  nothing  unrear 
sonable  in  this.  The  testator,  in  this  case,  saw  fit  to  clothe  the 
defendant  with  a  quasi  power  over  his  estate,  by  making  his 
consent  a  condition  precedent  to  its  alienation ;  and  the  statute  * 
has  prescribed  the  mode  in  which  that  power  shall  be  exercised, 
and  it  must  be  substantially  pursued.  There  is  more  reason 
for  insisting  upon  compliance  in  tho  case  of  a  deed  creating 
a  trust,  than  in  those  where  the  grantee  takes  a  beneficial  inter- 
est in  the  grant.  In  the  latter  case,  an  acceptance  of  the  grant 
might  be  reasonably  presumed  from  its  advantageous  character 
to  the  grantee ;  but  such  a  presumption  would  scarcely  apply  to 
a  trustee,  upon  whom  an  obligation  was  imposed,  without  any 
corresponding  benefit  to  himself. 

The  conveyance  subsequently  made  to  the  plaintiff  by  the 
defendant  of  a  portion  of  the  premises,  subject  to  the  power,  will 
not  help  out  the  defect  in  the  first  deed.  The  power  emanated 
from  the  testator,  and  when  executed  operated  by  relation  on 
bis  estate.  By  his  will,  when  read  in  connection  with  the  stat- 
ute, he  authorized  one  of  his  sons  to  alienate  the  property 
described,  with  the  consent  of  the  other;  the  consent  to  be  mani- 
fested in  the  manner  prescribed  by  law.  The  grant  to  the 
plaintiff  by  the  defendant  might  estop  him,  but  would  not  pre- 
vent the  other  heirs  from  alleging  that  the  power  had  not  been 
executed  in  the  manner  prescribed  by  the  testator  and  by  the 
statute.  His  consent  derived  all  its  force  from  the  will ;  his 
grant  was  his  own  act,  and  operated  upon  his  interest  in  the  land 
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independent  of  the  will.  If  there  has  not  be^n  a  valid  ezecntioB 
of  the  power,  as  I  think  is  established,  there  does  not  appear  to 
be  any  sound  objection  to  the  relief  asked  by  the  plaintiff.  He 
was  a  purchaser  in  good  faith,  for  a  valuable  consideration;  and 
section  182  of  the  act  referred  to  provides,  ^^that  purchasers, 
for  a  valuable  conuderation,  claiming  under  a  defective  execution 
of  any  power,  shall  be  entitled  to  the  same  relief  in  equity  as 
similar  purchasers  claiming  under  a  defective  conveyance  from 
an  actual  owner."  All  the  parties  to  the  sale  intended  an  actual 
conveyance.  The  defendant  gave  his  assent  in  &ct ;  has  never 
claimed  otherwise,  but  has  constantly  affirmed  the  validity  of 
the  transaction  to  transfer  the  title. 

We  must  assume  the  facts  as  found  by  the  justice  who  first 
heard  the  cause.  The  supreme  court  at  general  term  did  not, 
as  I  understand  their  decision,  differ  from  him  in  his  oonstsroo- 
tion  of  the  testimony,  but  placed  their  decision  upon  the  groondy 
first,  that  the  death  of  the  mother,  without  giving  her  oonsenty 
destroyed  the  power  to  alienate ;  and  secondly,  that  the  court 
would  not  in  this  or  any  case  entertain  a  suit  to  oblige  a 
person,  having  a  discretion  to  exercke,  to  give  his  assent  to  a 
conveyance. 

The  second  ground  of  reversal  is  obviated  by  the  fiiet,  that  the 
discretion  had  been  exercised ;  that  the  defendant  had  in  ftuat  de- 
liberately given  his  consent  by  accepting  the  deed  of  trust,  and 
actmg  under  it.  The  statute  evidence  of  his  judgment  expressed 
in  another  form  was  alone  wanting ;  and  this  it  was  conqpetent  fur 
the  court  to  enable  him  to  supply. 

The  other  ground  assumed  by  the  supreme  court  is,  as  it  ap- 
pears to  me,  tenable,  and  a  conclusive  answer  to  the  action. 
That  the  consent  both  of  the  defendant  and  his  mother  at  the 
common  law  would  ha^e  been  necessary  to  a  prop^  execu&m 
of  the  power,  is  conceded ;  and  that  her  death,  by  rendering 
the  performance  of  the  condition  impossible,  would  by  conse- 
quence have  annulled  the  authority  altogether.  But  the  counsel 
for  the  plaintiff  relies  upon  the  112th  section  of  the  act  to  obvi- 
ate the  objection.    It  declares, "  that  where  a  power  is  vuted 
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in  Beveral  persons,  all  mast  unite  in  its  execution ;  but  if,  pre- 
vions  to  such  execution,  one  or.  more  of  such  persons  shall  die^ 
the  power  may  be  executed  by  the  survivor  or  survivors."  If 
this  provision  is  applicable,  it  follows,  that  the  persons  whose 
consent  is  requisite  are  themselves  clothed  with  the  power,  or 
according  to  i  185,  the  grantees  of  it.  Such  an  hypothesis 
would  abrogate  the  distinction  between  the  executor  of  a  power 
and  a  third  person  who  consents  to  its  execution,  which  runs 
through  the  whole  statute.  If  both  sustain  the  same  relation 
to  the  power— in  other  words,  if  both  are  grantees,  there  is  no 
reason  for  a  distinction  in  the  manner  in  which  they  are  to  ex* 
eeute  it.  The  118th  section,  however,  provides  that  no  power 
can  be  executed  except  by  an  instrument  that  would  pass  the  es- 
tate  if  the  person  executing  it  were  the  actual  owner,  while  the 
122d  section  declares  that  the  consent  may  be  certified  in  writing 
on  the  instrument  by  which  the  power  is  executed.  Again,  only 
those  who  can  alienate  lands  can  execute  a  power,  while  there  is 
no  such  restriction  as  to  those  who  may  consent  to  its  execution. 
And  lastly,  if  all  are  grantees  as  supposed,  if  Albert  G.  Cary 
had  died,  the  power  could  have  been  executed  by  his  mother  and 
the  defendant,  under  the  112th  section.  A  construction  which  thus 
virtually  denies  the  distinction  in  the  authority  of  one  empow* 
ered  to  sell  lands,  and  of  one  who  merely  consents  to  such  sale^ 
must  be  unsound,  and  certainly  is  not  sustained  either  by  the 
common  law  or  the  statute.  Fot  this  reason,  I  am  of  opinion 
that  the  judgment  of  the  supreme  court  should  be  affirmed. 

Parker,  J.  If  the  will  of  Anson  Cary  had  taken  effect 
I^evious  to  the  first  of  January,  1880,  Albert  G.  Cary  would 
have  taken,  under  the  rule  in  SheUeifs  aise^  a  fee  simple  in  the 
land  in  question  ;  but  not  having  taken  effect  till  after  that  time^ 
the  devise  is  subject  to  the  provisions  of  the  revised  statutes, 
and  under  them  Albert  G.  Cary  took  a  life  estate  only  in  the 
land,  and  his  heirs  took  the  remainder  as  purchasers.  (1  i?.  S. 
726,  »  28.) 

Kbe.— V0L.L    .       61 
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Albert  G.  Gary  then  took  under  the  devise  a  life  estate,  irith 
power  to  alien  the  same  by^ant,  by  and  with  the  consent  of 
Hannah  Gary  and  George  A.  Gary.  This  was  a  general  and 
beneficial  power.  The  alienation  might  be  made  to  any  alienee 
whatever,  and  for  the  benefit  of  the  grantee  of  the  power  alone. 
(1  R.  S.  732,  §§  78,  79.)  But  the  power  could  only  be  executed 
on  the  precise  conditions  prescribed  by  the  terms  of  its  creation, 
viz.  by  and  with  the  consent  of  Hannah  Gary  and  George  A 
Gary.  The  first  question  is,  whether  the  death  of  Hannah  Gary, 
which  occurred  before  the  execution  of  the  power,  was  &tal  to  the 
conveyance.  The  rule  of  law  is  well  settled,  that  when  the 
consent  of  third  persons  is  required  to  the  execution  of  a  power, 
that,  like  every  other  condition,  must  be  strictly  complied  with. 
{Sugd,  on  Vendors^  319 ;  Simpson  v.  Hawley,  Prec.  Ch.  472.) 
If  the  person  whose  consent  is  necessary  die  before  the  execu- 
tion of  the  power  and  without  having  assented,  the  power  is 
gone,  although  his  death  was  the  act  of  God.  {Donne  v. 
Annas,  Dt/er,  219,  pL  8  ;  Prahelien^s  case,  Mod,  62,  pL  172 ; 
Munsell  v.  MwiseU,  WUmot,  36.)  So  where  the  consent  of 
several  persons  is  required,  the  death  of  one  of  them  destroys 
the  power ;  for  the  consent  of  the  survivor  will  not  satisfy  the 
the  words  of  the  power.  (Atwaters  v.  Birt,  Cro.  Eliz.  856 ; 
S.  C,  Noy,  38,  nom,  Alwaters  v.  Bird;  Butler  v. Bratf,  Dyer, 
189  6:  WUmot,  ^%.) 

There  is  no  provision  of  the  revised  statutes  that  changes  this 
well  established  rule  of  the  common  law.  The  counsel  for  the 
plaintiff  argues  that  the  following  section  of  the  revised  statutes 
(1  R,  S.  735,  k  112)  is  applicable,  and  that  one  of  the  two  per- 
sons whose  consent  was  requisite  having  died,  it  was  sufficient 
that  the  consent  was  given  by  the  survivor.  '^  Where  a  power  is 
vested  in  several  persons,  all  must  unite  in  its  execution ;  but  if, 
previous  to  such  execution,  one  or  more  of  such  persons  shall 
die,  the  power  may  be  executed  by  the  survivor  or  survivors." 
This  section  is  applicable  only  to  grantees  of  a  power,  not  to 
the  persons  by  whose  consent  it  is  to  be  executed.    The  per- 
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son  in  whom  the  power  is  vested  is  called  the  "  grantee  of  the 
power."  (1  R.  S.  138,  §  135.)  The  person  whose  consent  is 
required  for  its  execution  is  called  "  a  third  person."  (1  R.  S. 
736,  §  122.)  The  power  is  in  no  respect  vested  in  such  third 
person.  He  can  only  consent  to  another's  executing  it.  The 
argument  which  would  bring  this  case  under  the  112th  section 
involves  the  absurdity  of  calling  Hannah  Gary  both  a  "  grantee 
of  the  power"  and  a  "  third  person ;"  and  of  holding  that  if 
Hannah  Gary  and  Albert  G.  Gary  had  both  died,  the  power 
might  have  been  executed  by  George  A.  Gary  as  survivor  ;  for 
that  might  be  done  under  the  authority  of  the  112th  section,  if 
all  three  were  "  grantees  of  the  power." 

That  the  112th  section  is  inapplicable  to  this  case,  is  further 
apparent  from  section  113,  which  provides,  that  '^  no  power 
can  be  executed,  except  by  some  instrument  in  writing,  which 
would  be  sufiScient  in  law  to  pass  the  estate  or  interest  intended 
to  pass  under  the  power,  if  the  person  executing  the  power  were 
the  actual  owner."  Now,  Hannah  Gary  and  George  A.  Gary 
were  only  authorized  to  give  a  consent — they  were  not  author- 
ized to  convey,  and  could  not,  under  the  requirement  of  the 
statute,  execute  the  power. 

It  cannot  be  necessary  to  give  further  reasons,  for  the  purpose 
of  showing  that  the  112th  section  has  no  applicability  to  this 
case.  There  has  been  no  design  to  obliterate  the  well  defined 
line  which  separates  the  province  of  the  grantee  of  a  power, 
from  that  of  him  who  may  only  consent  to  its  execution.  The 
law  remains  as  it  has  been  long  settled  at  the  common  law. 

It  follows,  that  by  the  death  of  Hannah  Gary,  it  became  im- 
possible to  execute  the  power.  The  deed  in  trust  to  George  A. 
Gary  was  therefore  inoperative,  and  conveyed  no  title,  and  it 
would  not  have  aided  it  if  the  consent  of  the  latter  had  been  ex- 
pressed in  the  conveyance  or  certified  in  it  in  the  form  prescribed 
by  statute.  Of  course,  no  such  expression  or  certificate  of  consent 
can  be  made  available  now.  The  plaintiff  has  no  means  of  perfect- 
ing his  title  by  supplying  the  defect.  Bfis  only  remedy  may 
be  upon  the  defendant's  covenant  of  warranty  in  the  deed,  when- 
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erer  that  covenant  shall  have  been  broken.    The  judgment  of 
the  snpreme  conrt  should  be  affirmed,  irith  costs. 

All  the  jndges,  except  Buooles,  J.,  who  did  not  hear  the 
argament,  concurred. 

Judgment  affirmed. 


Mo&QAK  against  Thb  Bank  op  the  State  ov  New-Yors. 

In  a  suit  against  a  hank  for  money -deposited  with  it  hy  the  plahitiff;  the  deftnd- 
-  ant  prodaoed  a  check  upon  the  hank,  which  it  had  paid,  for  the  amount  of  tfas 
money,  signed  hy  the  plaintiff  and  payable  to  the  order  of  Corliea  &,  Co.,  and 
with  the  name  of  this  firm  written  npon  it;  it  was  proved  that  this  was  not 
the  indorsement  of  the  firm,  and  that  it  never  owned  or  had  any  interest  hi  the 
check ;  HM,  that  the  plamtiff  was  enUtled  to  recover. 

Action  in  the  superior  court  of  the  city  of  New- York  to  re- 
cover  the  sum  of  $716.92,  deposited  by  the  pUuntiff  in  the  de> 
fendant's  bank  prior  to  April  29, 1852.  The  answer  alleged 
that  the  defendant  paid  the  moneys  in  the  complaint  mentioned 
to  the  order  of  the  plaintiiT.  Upon  the  trial  before  Mr.  Justice 
Duer,  it  was  admitted  by  the  defendant,  that  the  plaintiff  depos- 
ited in  its  bank  the  sum  above  mentioned  at  the  time  stated, 
and  that  the  plaintiff  before  suit  requested  payment  of  the  same, 
which  was  refused.  The  defendant  produced  two  checks  which 
were  admitted  to  be  signed  by  the  plaintiff,  the  one  dated  April 
29, 1852,  whereby  the  defendant  was  requested  to  pay  to  the 
order  of  O.  W.  Corlies  &  Co.  $271.04,  and  the  other  dated  May 
8d,  1852,  by  which  the  defendant  was  requested  to  pay  to  the 
order  of  G.  W.  Corlies  &  Co.  $445.88.  The  checks  purported 
to  be  indorsed  respectively  by  Q.  W.  Corlies  &  Co.,  but  the 
genuineness  of  this  indorsement  was  disputed  by  the  plamtiff. 
The  defendant  rested,  and  the  plaintiff  called  Qeorge  W.  Corlies, 
who  testified  that  he  was  a  member  of  the  firm  of  6.  W.  Cot* 
lies  &  Co.  which,  since  prior  to  April,  1852,  had  been  and  was  ooqh 
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posed  of  himself  and  Royal  H.  Waller,  and  that  the  name  of  G. 
W.  Corlies  &  Co.,  indorsed  on  each  of  said  checks,  was  not  the 
indorsement  of  his  firm,  or  in  the  handwriting  of  either  of  its 
members,  or  of  any  clerk  or  agent  thereof.  On  cross  examina- 
tion he  testified)  that  his  firm  never  had  any  dealings  with  the 
plaintiff;  that  the  latter  never  owed  any  thing  to  the  firm,  and 
that  the  checks  were  never  the  property  of  or  delivered  to  it. 
Upon  these  facts,  the  court  directed  the  jury  to  find  a  verdict  in 
&vor  of  the  plaintiff  for  the  amonnt  claimed ;  the  counsel  for 
the  defendant  excepted  to  the  decision  and  direction.  The  judg- 
ment entered  upon  the  verdict  was  a£Srmed  by  the  superior 
court  at  general  term*  {See  1  Duer^  434.)  The  defendant  ap- 
pealed to  this  court,  Where  the  case  was  submitted  on  printed 
points. 

A.  W.  Classarij  for  the  appelhmt 

Wm.  M.  EvartSj  for  the  respondent 

Johnson,  J.  The  bank  had  received  from  the  plaintiff  de- 
posits of  cash  amounting  to  $716.92,  and  were  consequently  in*, 
debted  to  him  in  that  amount.  To  an  action  for  this  sum  they 
claimed,  by  way  of  defense,  to  have  paid  the  amount  by  the  plain- 
tiff's order.  This  defense  they  failed  to  prove  upon  the  trial. 
They  proved  an  order  by  the  plaintiff  to  pay  the  money  to  G. 
W.  Corlies  &  Co.,  or  their  order,  and  the  pa3rment  of.  the  money 
thereupon  to  somebody,  but  did  not  prove  that  the  money  was 
paid  to  G.  W.  Corlies  &  Co.,  or  their  order.  On  the  contrary,,the 
plaintiff  proved  that  the  indorsements  of  the  checks  with  the 
name  of  G.  W.  Corlies  &  Co.  were  forgeries.  Upon  these  facts 
the  plaintiff  was  entitled  to  recover.  The  money  had  not  been 
paid  to  and  according  to  the  plaintiff's  order.  {Coggtll  v.  Atn, 
Exc  Bank,  1  CamsL  113.  Weisser  v.  Denisdn^  Court  of 
Appeals^  Mar,  7\,  1854.)    The  judgment  should  be  affirmed. 

Judgment  affirmed. 
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PuRDY  and  others,  executors,  ctgainst  Philips  and  others, 
executors. 

A  Baxn  of  money,  payable  by  an  instrnmeat  in  which  interest  is  not  motioned, 
and  which  does  not  specify  any  time  of  payment,  or  that  tiie  money  is  payable 
on  demand,  draws  interest  flx>m  the  date  of  the  instnmient. 

Action  on  a'  bond,  dated  the  9th  of  July,  1882,  executed  by 
Thomas  H.  White  to  Elizabeth  Bulmer.  They  were  both  dead, 
and  the  plaintiffs  were  the  executors  of  the  obligee,  and  the  de- 
fendants of  the  obligor  in  the  bond.  The  condition  of  the  bond 
was,  "  that  if  said  Thomas  should  and  did  pay  or  cause  to  be 
paid  to  said  Elizabeth  the  just  and  full  sum  of  seven  hundred 
dollars  lawful  money,  then  the  obligation  to  be  void,  else  to  be 
in  force." 

On  the  trial  in  the  supreme  court,  before  Justice  Paine,  the 
bond  was  read  in  eyidence,  and  it  was  admitted  that  the  obligor, 
during  his  lifetime  and  up  to  Februarylst,  1845,  paid  the  obligee 
sixty  dollars  a  year,  from  the  date  of  the  bond,  in  quarterly 
payments ;  and  that  after  that  and  up  to  May  1st,  1850,  she 
was  paid  by  his  executors  $42  per  year  in  quarterly  payments, 
and  some  $30  besides.  The  counsel  for  the  defendants  insisted 
that  the  bond  did  not  draw  interest,  and  that  these  payments 
were  on  account  of  the  principal.  The  court  ruled  and  decided 
that  the  bond  carried  interest  from  its  date,  and  that  the  pay- 
ments were  to  be  applied  first  to  the  payment  of  the  interest,  and 
the  residue  in  extinguishment  of  the  principal,  and  directed  a 
verdict  for  the  plaintiffs  accordingly.  The  defendants  excepted. 
Judgment  was  rendered  on  the  verdict,  which  on  appeal  was 
a£Srmed  at  general  term.    The  defendants  appealed  to  this  court 

C  W,  Sandford,  for  appellants. 

N.  B.  Hoxie,  for  respondents. 
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Denio,  J.  The  question  in  this  case  is  whether,  upon  a  bond 
conditioned  for  the  payment  of  a  sum  of  money,  where  no  time 
is  mentioned  for  the  payment,  and  it  is  not  even  stated  to  be 
payable  on  demand  and  nothing  is  said  about  interest,  interest 
is  payable  from  the  date  of  the  bond.  The  precise  question  was 
decided  in  England,  in  &yor  of  the  allowance,  in  Farqkar  v. 
Morris^  (7  Term^  120.)  None  of  the  cases  referred  to  on  the 
argument  from  the  courts  in  this  state  present  the  exact  point. 
They  show  indeed  that  where  no  time  of  payment  is  mentioned, 
the  money  is  payable  immediately,  and  an  action  may  be 
maintained  at  once ;  and  that  interest  is  generally  payable  from 
the  time  the  principal  ought  to  be  paid.  ( Wenman  v.  The 
Mohawk  Ins.  Co,,  18  Wend.  267 ;  Reus.  Glass  Fac.  v.  Reid,  5 
Cowen,  587.)  In  the  last  mentioned  case,  Senator  J.  C.  Spencer , 
in  illustrating  the  principle  that  interest  was  payable  only  after 
a  default,  stated  as  a  familiar  case,  that  upon  a  note  payable  on 
demand  interest  was  never  allowed  but  from  the  time  of  demand 
made,  by  suit  or  otherwise ;  hni,  Jacobs  v.  Adams,  (1  Dall.  52,) 
is  referred  to  at  the  foot  of  the  page,  where  the  same  thing  was 
said  by  McKean,  Ch.  J.  It  was  not,  ho;wever,  called  for  by 
that  case.  We  think  the  case  in  Term  consists  best  with  prin- 
ciple, and  that  we  ought  to  follow  it. 

The  &ct  of  the  periodical  payments  of  $60  per  annum  during 
the  lifetime  of  the  defendant's  testator,  and  of  $42  per  annum 
after  that  time,  can  have  no  just  influence  upon  the  question. 
The  former  sum  was  more  and  the  latter  was  less  than  the  legal 
interest.  They  were  probably  made  in  such  amounts  on  account 
of  the  wants  of  the  creditor,  and  were  not  thus  measured  with 
any  view  to  the  interest.  The  court  below  was  right  in  directing 
interest  to  be  reckoned  according  to  the  rule  where  partial  pay- 
ments are  made  upon  a  demand  drawing  interest,  and  its  judg- 
ment should  be  afiirmed. 

Judgment  affirmed. 
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JuDSON  against  Gray* 

A  rule  establlabed  by  a  ooane  0f  a^judicatioDS,  whidi  is  in  conflict  with  legal 
principles,  sfaoold  not  be  extended  l^  analogy. 

Bdbreofl  do  not  belong  to  the  dass  of  officers  to  whom  attomeyB  and  solidUxa 
have  been  held  personally  responsible  fbr  sei-vlces  rendered  in  the  salt ;  and 
therefore  Md,  that  the  solicitor  fbr  the  complainant  in  a  chancery  suit  was 
not  personally  liable  to  a  refbree,  appointed  by  the  court  under  the  Jndidaiy 
act  of  1847,  to  take  and  state  an  account  in  the  cause,  for  his  fees. 

Prior  to  October,  1847,  one  Absalom  Calkins  oommenoed  a 
suit  in  tbe  coart  of  chancery  against  Asa  M.  Oalkms  and  others, 
to  enforce  an  alleged  right  of  redemption ;  Gray,  the  present 
defendant,  being  solicitor  for  the  complainant.  The  suit  was 
brought  to  a  hearing  in  the  supreme  court,  upon  pleadings  and 
proofs,  in  October,  1847,  and  in  March,  1848,  the  court  made  a 
decretal  order,  declaring  that  Calkins  was  entitled  to  redeem,  sub- 
ject to  an  account  to  be  taken  between  the  parties ;  and  thereupon 
the  plaintiff,  Judson,  was,  by  the  consent  of  the  counsel  on  both 
sides,  appointed  referee  to  take  and  state  the  account.  The 
defendant,  Gray,  as  the  solicitor  of  Calkins,  notified  tbe  plaintiff 
of  his  appointment,  and  requested  him  to  attend,  at  a  time  and 
place  named  by  the  defendant,  to  take  the  account.  The  plain- 
tiff attended,  pursuant  to  this  request.  He  was  occupied  sereral 
days  in  taking  the  testimony,  about  an  equal  amount  being 
taken  for  each  party,  and  finally  reported  the  sum  of  $775.84 
as  due  £rom  the  complainant. 

After  taking  the  account,  the  plaintiff,  Judson,  omitted  to 
file  his  report ;  but  for  what  reason  does  not  appear.  The  de- 
fendant made  a  motion  in  the  supreme  court,  and  obtained  an 
order  requiring  the  referee  to  file  his  report,  which  was  done. 
During  the  pendency,  and  before  the  hearing  of  the  chancery 
suit,  the  complainant  Calkins  filed  a  bond  in  the  penalty  of 
$500,  as  security-  to  the  defendants  in  the  chancery  suit,  for 
coftts ;  but  it  did  not  appear  whether  this  bond  was  given  on 


ALBANY,  SEPTEMBER,  1864.  409 

Jndflon  against  Gray. 

aoconnt  of  the  non-residence  of  the  plaintiff  or  not.  It  ap- 
peared upon  the  trial  of  this  suit,  that  Gray,  the  defendant, 
had  no  money  in  his  hands  belonging  to  his  client,  Calkins.  ^ 
In  1849,  the  plaintiff,  Judson,  procured  what  purports  to  be 
a  tatetion  of  the  items  of  his  fees,  including  the  whole  in  one 
bill,  and  charging  therein  for  horse  hire,  stage  fare,  tavern 
expenses,  &c.,  all  of  which  was  taxed  and  allowed,  and  amount- 
ed to  $155.94.  The  present  action  was  brought  to  recover 
the  amount  of  this  bill.  It  was  tried  before  one  of  the  justices 
of  the  supreme  court,  without  a  jury,  at  the  Chenango  circuit, 
and  upon  the  foregoing  facts  judgment  was  obtained  for  the 
plaintiff,  which  upon  appeal  was  afSrmed  at  a  general  term  in 
the  sixth  district    The  defendant  appealed  to  this  court. 

iV.  HUlj  Jr.,  for  the  appeUant.  First  The  order  of  appoint 
meat  was  made  under  the  judiciary  act,  and  the  plaintiff  accepted 
it  on  the  10th  of  July,  1848.  He  was,  therefore,  in  no  sense  a 
master  in  chancery,  but  a  mere  referee.  (Const,  of  1846,  €art 
14,  §  8;  Laws  of  1847,  p.  844,  §  77;  Laws  of  1848,  p.  667, 
i§  4-6.)  Second.  The  cases  in  this  state  which  have  held  attor* 
neys  liable  for  the  fees  of  sheriffs  and  other  officers,  are  entirely 
anomalous,  and  should  not  be  followed  except  in  cases  precisely 
similar.  {See  5  John.  252 ;  5  Paige,  510.)  1.  Th^  violate 
the  rule,  that  one  acting  in  the  character  of  a  known  agent  is 
not  liable,  but  only  his  principal.  {See  5  John.  254,  per  Thomp- 
son, J;  Bobbins  v.  Bridge,  SM.^  Wels.  114, 118, 119 ;  Anony- 
mausj  1  Mod.  209 ;  Wires  v.  Briggs,  5  Verm.  R.  101,  2 ; 
Hartop  Y.  Juckes,  1  Maide  ^  Selw.  709 ;  Maybery  v.  Mans- 
field,  58  Eng.  Com.  Law  R.  753 ;  4  Cawen,  260,  268,  Woodr 
worth,  J.)  2.  They  assume  that  the  law  raises  two  distinct 
implied  promises,  one  by  the  known  principal,  and  another  by 
his  agent.  {See  Ousterhaut  v.  Day,  9  JbAn.  114 ;  Cowen^s 
Treat.  120, 1,  2d  ed.)  8.  They  are  contrary  to  every  adjudged 
case,  it  is  believed,  in  this  country  and  England.  {Bobbins  v. 
Bridge,  8  Mees.  ^  Welsb.  114, 118, 119 ;  Maybery  v.  Mans- 
field, 58  Eng.  Com.  Law  R.  758 ;  Hartop  v.  Juches,  1-Maule 
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^  Selw,  709 ;  Hart  v.  White,  1  Halt's  N.  P.  R.  376 ;  Wires 
V.  Briggs,  5  Ferm.  ii*  101,  2 ;  Maddox  v.  Cranch,  4  flar.  4* 
M'Hen.  343 ;  itfoore  v.  Por/er,  13  ^Ser.  ^^  /?atr^,  100 ;  Sar- 
gent V.  Pettibone,  1  Aikeris  Rep.  355 ;  Preston  v.  Preston, 
1  JDo?i^/.  /?.  292.)  4.  If  followed,  they  will  result  in  holding 
the  attorney  liable  for  the  fees  not  only,  but  the  acts  of  all  he 
is  obliged  to  employ.  {See  Stone  v.  Cartwright,  6  Dupif.  4* 
East,  411 ;  and  see  the  ca^es  last  above  cited.)  Third.  The 
present  case  is  essentially  different  from  those  where  our  courts 
have  held  the  attorney  liable,  and  none  of  the  assumed  reasons 
for  such  liability  exist  here.  (See  5  John.  252,  254,  5,  Thomp- 
son, J.)  1.  The  plaintiff  was  not  bound,  like  an  officer,  to 
undertake  the  duty,  .but,  like  the  attorney,  could  have  refused 
until  the  party  paid  or  secured  his  fees.  {See  Lamoreiix  v. 
Morris,  4  Hmjo.  Pr.  R.  245 ;   Howell  v.  Kinney,  1  id.  105.) 

2.  Nor  is  there  evidence  of  any  usage  or  practice  for  referees  to 
charge  their  fees  to  one  or  both  the  attorneys,  but  the  evidence 
is  directly  the  other  Way.  (2  R.  S.  643,  §  36 ;  Hmoell  v.  JGn- 
ney,  1  How.  Pr.  R.  105 ;   Lamoreux  v.  Morris,  4  id.  245.) 

3.  If  the  plaintiff  omitted  to  assert  his  claim  in  oppposition  to 
the  motion  requiring  him  to  report,  that  is  no  reason  for  making 
the  attorney  lia1)le.  (See  2  R.  S.  643,  §  36 ;  6  Eng.  Law  and 
Eq.  R.  63.)  4.  Nor  should  the  attorney  be  made  liable,  even 
if  the  plaintiff  asserted  his  claim  and  the  court  improperly 
overruled  it.  Fourth.  No  court  has  ever  gone  so  far  as  to  hold 
an  attorney  liable  to  those  who  act  voluntarily,  and  who  have 
more  efficient  means  of  securing  their  fees  than  he  has.  {Har- 
top  V.  Jiickes,  1  Maule  ^  Selw.  709 ;  1  Aik.  R.  858,  Hutch- 
inson, J.;  6  Dawl.  Pr.  R.  145,  Abinger,  C.  J.)  Fifth.  The 
courts  have  generally  been  averse  to  extending  the  liability  of 
attorneys ;  but  the  court  below,  while  professing  to  approve  this 
principle,  has  extended  the  liability  beyond  all  precedent.  {See 
6  Dawl.  Pr.  R,  145,  6,  Abinger,  C.  J.) 

J.  H.  Reynolds^  for  the  respondent.    I.  Sheriffs,  clerks,  mas- 
ters and  other  officers  of  the  oourt  have  the  right  to  charge  their 
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fees  to  the  attorney  or  solicitor  of  the  party  for  whose  ben- 
efit the  services  are  performed,  and  recover  the  same  from 
him.  (Adafns  v.  Hopkinsj  5  John.  263;  Trustees  of  Wa- 
tertown  v.  Cawen,  5  Paige,  510 ;  Otisterhaut  v.  Day,  9 
John.  114.)  The  same  rule  applies  in  this  case.  The  plaintiff 
was  a  referee  only  to  take  and  state  the  account ;  he  was  not  a 
referee  under  the  code  to  decide  the  cause ;  he  performed  the 
duties  formerly  done  by  a  master. 

II.  The  complainant's  solicitor  (the  defendant  in  this  suit) 
had  the  carriage  of  the  decree  only,  and  it  could  only  be  executed 
upon  his  motion ;  {Quackenbush  v.  Leonard,  10  Paige,  131 ;) 
and  he  did  in  fact  take  charge  of  the  execution  of  the  decree, 
notified  the  referee  t^  attend  for  the  stating  of  the  account ;  and 
after  the  report  was  made,  by  motion  compelled  the  referee  to 
file  his  report  upon  which  he  brought  an  appeal,  and  used  the 
report  for  his  own  benefit,  or  for  the  benefit  of  his  client. 

The  nature  of  the  bond  given  by  the  complainant  shows  that 
the  complainant  was  a  non-resident  of  the  state ;  and  this  court 
will  never  force  the  plaintiff  in  this  action  to  look  to  an  irrespon- 
sible non-resident  party,  to  whom  no  credit  was  given.  {Trus- 
tees of  Watertown  v.  Cowen,  5  Paige,  610,  before  cited.) 

•  Selden,  J.,  delivered  the  opinion  of  the  court.  It  is  a  well 
settled  rule  of  the  common  law,  that  where  one  person  contracts 
as  the  agent  of  another,  and  the  fact  of  his  agency  is  known  to 
the  person  with  whom  he  contracts,  the  principal  alone  and  not 
the  agent  is  responsible.  This  rule  is  directly  applicable  to  the 
case  of  attorney  and  client,  and  has  been  so  applied  whenever 
the  question  has  arisen,  except  in  the  state  of  New- York.  It 
was  thus  applied  in  England  in  the  cases  of  Hartop  v.  Jackes, 
(1  Maule  4-  Sel  709 ;  Bobbins  v.  Bridge,  (3  Mees.  ^  Wels. 
114 ;)  and  Maybery  v.  Mansfield,  (9  Ad.  ^  El.  N.  S.  58, 
Eng.  Com.  Law,  753 ;)  in  Vermont,  in  the  cases  of  Sargent  v. 
Pettibone.  (1  Aikens,  155  ;)  and  Wires  v.  Briggs,  (6  Verm. 
101 ;)  in  Maryland,  in  the  case  of  Maddox  v.  Cranch,  (4  Har. 
^  McHen.  343 ;)  in  Pennsylvania,  in  Morse  v.  Porter,  (13 
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Serg.  if  Rawhj  100 ;)  and  in  Michigan,  in  Preston  v.  Preston, 
(1  Doug.  292.)  The  decisions  in  all  these  cases  were  based 
npon  the  general  rule  to  which  I  have  referred.  In  the  case  of 
Robbins  v.  Bridge^  Lord  Abinger  says,  ^'The  attorney  is 
known  merely  as  the  agent,  the  attorney  of  the  principal,  and  is 
directed  by  the  principal  himself.  The  agent  acting  for  and  on 
the  part  of  the  principal,  does  not  bind  himself,  unless  he  offers 
to  do  so  by  express  words."  So  in  Wires  v.  Briggs,  the  court 
say,  "  No  rule  of  law,  it  has  been  said,  is  better,  ascertained,  or 
stands  upon  a  stronger  foundation  than  this,  that  where  an  agent 
names  his  principal  the  principal  is  responsible^  and  not  the 
agent ;"  and  in  Preston  v.  Preston,  the  language  of  Felch,  J., 
is,  "  In  conducting  the  suit,  so  far  as  third  persons  are  concern- 
ed,  the  attorney  is  simply  the  agent  of  his  client.  The  rule  of 
law  is  well  settled,  that  an  agent  does  not  become  personally  lia- 
ble, unless  his  principal  is  unknown,  or  there  is  no  responsible 
principal,  or  the  agent  exceeds  his  power,  or  becomes  liable  by 
an  undertaking  in  his  own  name." 

It  is  clear,  therefore,  that  the  decisions  in  this  state,  in  which 
attorneys  and  solicitors  have  been  held  liable  for  the  fees  ci  the 
o£Scers  of  the  court,  upon  a  promise  implied  firom*  their  acts 
done  as  attorneys  merely,  are  in  conflict  with  principle,  and  with 
the  whole  current  of  authorities  elsewhere  on  the  subject.  In 
all  such  caseS)  it  is  a  sound  and  salutary  rule,  that  while  the 
court,  for  the  mere  sake  of  restoring  the  harmony  and  symmetry 
of  the  law,  will  not  interfere  to  oyerthrow  a  doctrine  which  has 
through  a  series  of  decisions  come  to  be  universally  regarded  as 
fixed  and  settled,  they  will  nevertheless  circumscribe  the  anom- 
aly within  as  narrow  limits  as  possible.  It  is  never  admissible 
to  extend  such  a  rule  by  a  resort  to  analogy ;  for  the  obvious 
reason,  that  every  new  case,  to  which  the  erroneous  rule  is  ap- 
plied, affords  the  basis  of  a  still  wider  departure  firom  principle. 

But  if  such  a  rule  is  to  be  extended  to  analogous  cases,  it 
should  at  least  appear,  that  the  reasons  which  originally  led  to 
its  adoption  apply  with  all  their  force  to  the  new  cases.  The 
leading  case  on  the  subject  in  the  courts  of  this  state  is  thai  of 
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Adams  v.  Hopkins,  (5  John.  252.)  In  the  elaborate  opinion  of 
Judge  Thompson  in  that  case,  the  reason  for  holding  the  attor- 
ney liable  is  distinctly  stated,  as  follows :  "The  sheriff  had  dis- 
cretionary power  left  him  whether  to  perform  the  service  or  not. 
He  is  bound  to  execute  every  legal  process  delivered  to  himj 
before  he  can  demand  his  fees.  All  reasonable  security  ought 
therefore  to  be  extended  to  him,  to  insure  a  compensation  for 
his  services.  He  cannot  be  presumed  to  be  acquainted  with 
the  residence  or  responsibility  of  parties.  Very  different  is  the 
situation  of  the  attorney.  He  is  not  bound  to  undertake  any 
suit,  or  incur  any  responsibility,  without  a  reasonable  indemnity, 
if  suspicious  of  his  employer.''  It  is  true  the  judge  goes  further 
and  says :  "  But  admitting  an  attorney  to  stand  in  the  situa- 
tion of  a  general  agent,  this  would  not  exonerate  him  ;  for  in 
such  cases  it  is  not  only  necessary  that  the  agent  should  act  in 
his  o£Scial  capacity,  but  that  it  should  appear  that  the  creditor 
intended  to  look  to  the  principal  for  compensation."  It  is  scarce- 
ly necessary  to  say,  that  this  position  of  the  learned  judge  can- 
not be  supported.  It  is  in  conflict  not  only  with  the  cases  which 
I  have  cited  above,  but  many  others.  Indeed  the  contrary  is  too 
well  established  to  be  for  a  moment  doubted.  The  decision  must 
therefore  be  held  to  rest  exclusively  upon  the  reasons  given, 
growing  out  of  the  hardships  of  the  case.  And  it  must  be  con- 
ceded that  these  reasons  are  cogent,  if  it  be  admissible  to  depart 
80  widely  from  an  established  principle,  upon  such  grounds.  It 
is  true  that  the  attorney  knows  his  principal,  and  has  it  in  his 
power  completely  to  protect  himself,  by  requiring  an  indemnity, 
while  the  sheriff  is  compelled  to  act  without  any  such  security. 
Were  it  not  for  this  reason,  it  is  clear  the  rule  would  never  have 
been  adopted ;  and  if  strictly  confined  to  such  cases,  it  will  per- 
haps tend  to  promote  justice  and  lead  to  no  serious  evils. 

Some  other  reason,  however,  must  be  found  for  the  application 
of  the  rule  to  cases  where  the  ofiicer  employed,  or  set  in  motion 
by  the  attorney,  is  not  obliged  to  act,  but  has  equal  means  of 
self  protection  with  the  atorney  himself.  What  reason  can  be 
given  in  such  cases  for  violating  a  well  understood  general  rule, 
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for  the  sake  of  a  party  who  has  neglected  to  avail  himself  of  the 
means  in  his  power  to  secure  a  compensation  for  his  services'/ 
The  only  one  which  has  been  suggested,  is  that  given  by  the  chan- 
cellor in  the  case  of  the  Trustees  of  Watertown  v.  Coweti^  (5 
Paige,  510,)  in  which  it  was  held  that  the  solicitor  in  a  suit  in 
chancery  was  liable  to  an  examiner  for  his  fees.  It  is,  that  ^'it 
appears  to  have  been  the  uniform  practice  in  this  state  for 
sheriffs,  clerks,  masters,  registers,  and  other  officers  of  courts  of 
record,  to  charge  their  fees  to  the  attorney  or  solicitor  of  the 
party  for  whose  benefit  the  services  are  performed."  I  do  not 
intend  to  criticise  the  sufficiency  of  this  reason ;  but  would 
observe,  that  of  all  the  officers  specially  enumerated  by  the 
chancellor,  masters  are  the  only  ones  who  would  not  come  sub- 
stantially within  the  reason  given  for  the  rule  in  Adams  v.  Hojh 
kins.  The  chancellor  does  not  assert  that  there  had  been  any  such 
settled  practice  in  regard  to  examiners ;  but  after  stating  the 
practice  in  regard  to  other  officers,  he  says :  '^  And  there  are  no 
good  reasons  for  distinguishing  the  case  of  an  examiner  from  that 
of  any  other  officer  of  the  court  in  this  respect."  In  thus  ex- 
tending this  rule,  founded  avowedly  upon  mere  usage,  to  a  case 
to  which  the  usage  or  practice  could  not  be  said  to  have  been 
applied,  the  chancellor  evidently  disregarded  the  doctrine,  that  a 
rule,  which  is  in  conflict  with  general  principles,  is  not  to  be 
enlarged  by  reasoning,  drawn  from  analogy. 

But  without  calling  in  question  the  authority  or  accuracy  of 
this  decision,  it  is  sufficient  to  say  that  it  does  not  control  the 
present  case.  Referees  do  not  belong  to  any  of  the  classes  of 
officers  to  whom  the  rule  has  been  held  to  apply.  On  the  con- 
trary, it  was  expressly  held  in  the  case  of  Hornell  v.  Kinney, 
(1  How.  Pr.  R.  105,)  that  an  attorney  is  not  liable  for  the  fees 
of  referees.  That,  it  is  true,  was  an  action  at  law,  while  the  suit 
in  which  the  plaintiffs  acted  was  in  equity ;  and  the  argument 
drawn  from  the  identity  of  the  duties  performed  now,  by  a 
referee  in  an  equity  suit,  with  those  formerly  performed  by  a 
master  in  chancery,  is  not  without  weight.  It  is,  however,  met 
by  several  considerations.     To  hold  the  attorney  liable  in  the 
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case  of  referees  in  equity  suits,  simply  because  their  duties  are 
similar  to  those  of  masters  in  chancery,  would  be  to  make  a  new 
application  of  a  rule  admitted  to  be  anomalous,  and  repugnant  to 
general  principles,  upon  the  ground  of  analogy  alone.  But  a 
stronger  objection  arises  from  the  inconvenience  and  confusion 
which  would  result  from  applying  to  officers,  known  by  the  same 
name  and  appointed  by  the  same'court,  different  rules,  depend- 
ing merely  upon  the  side  of  the  court  from  which  they  happen  to 
receive  their  appointment.  Referees  would  have,  in  every  case, 
to  settle  the  often  difficult  question,  whether  the  suit  should  be 
regarded  as  in  its  nature  legal  or  equitable,  before  they  could 
determine  to  whom  they  must  look  for  their  fees.  I  see  no 
ground  for  distinguishing  between  referees  appointed  under  the 
judiciary  act,  in  a  suit  originally  commenced  in  chancery,  and 
those  appointed  in  an  equity  suit  under  the  code.  The  differ- 
ence in  the  duties  and  functions  of  referees,  in  different  cases 
under  the  code,  is  as  great  as  in  chancery  and  common  law  cases 
prior  to  its  adoption.  Whatever  rule,  therefore,  is  adopted  for 
this  case,  must  equally  apply  to  the  case  of  referees  in  equity 
cases  under  the  code. 

It  is  not  intended,  by  this  decision,  to  interfere  with  the  doc- 
trine advanced  in  the  case  of  Adams  v.  Hopkins.  There  is  an 
apparent  equity  in  holding  the  attorney  liable  in  a  case  of  that 
description,  which  goes  very  far  to  justify  the  departure  from 
principle  involved  in  the  decision ;  and  if  the  rule  be  confined 
to  those  cases  to  which  the  reason  given  by  Judge  Thompson 
applies,  we  have  at  least  a  clear  line  of  distinction  between  the 
cases  where  the  liability  of  the  attorney  attaches  and  where  it 
does  not. 

The  judgment  should  be  reversed  and  a  new  trial  ordered,  witk 
costs  to  abide  the  event 

Judgment  reversed. 
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Caldwell  against  Murphy,  survivor,  &c. 

Where  the  charge  of  the  court  involyes  sev^til  propoeitioDS,  and  as  to  some  of 
them  it  is  tLDobjectionable,  an  exception  taken  at  its  condusion  to  each  and 
every  part  of  the  charge,  presents  no  question  for  review  on  a  bill  of  excep- 
tions. 

Upon  the  question,  whether  the  plaintiff,  in  an  action  for  an  injury  to  his  person, 
was  seriously  ii\jured,  his  complaints  of  pain  and  distress  at  the  time  of  tlie 
alleged  i^juiy,  are  competent  evidence  in  his  own  behalf,  in  coanection  with 
other  testimony,  of  his  condition. 

Appeal  from  the  jadgment  of  the  superior  court  of  the  <aty 
of  New-York.  The  action  in  the  court  below  was  for  negligence 
in  the  driving  of  a  stage  or  omnibus  alleged  to  belong  to  the  de- 
fendants, and  to  be  driven  by  their  servant,  on  one  of  the  ave- 
nues of  the  city,  by  means  of  which  the  plaintiff,  who  was  a 
passenger,  was  injured,  the  stage  having  been  overturned.  The 
complaint  contained  also  a  claim  for  damages  on  account  of  the 
death  of  a  child  of  the  plaintiff,  who  accompanied  him,  and  was, 
as  alleged,  killed  by  the  same  upsetting  of  the  stage.  In  the 
progress  of  the  trial,  the  judge  ruled  that  no  recovery  could  be 
had  on  account  of  the  death  of  the  child,  and  consequently  no 
question  upon  that  part  of  the  case  arose  upon  the  appeal. 
There  was  a  verdict  for  the  plaintiff,  for  the  injuries  to  himself 
of  $625,  for  which  he  had  judgment,  which  was  affirmed  at  a 
general  term.  {See  1  Duer,  283.)  Several  exceptions  were 
taken  by  the  defendant's  counsel  in  the  progress  of  the  trial  be- 
fore Mr.  Justice  Duer,  which,  with  the  facts  upon  which  they 
depended,  are  sufficiently  stated  in  the  opinion  of  the  court.  A 
bill  of  exceptions  was  duly  signed  in  the  court  below.  Kava- 
na^,  one  of  the  original  defendants^  died  after  issue  joined  and 
before  the  trial,  and  the  action  proceeded  against  the  surviving 
defendant,  who  appealed  to  this  court  from  the  judgment  in  the 
court  below. 

T.  Darlington^  for  the  appellant. 

E.  D.  Wheeler  J  for  the  respondent 
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Denio,  J«  None  of  the  points  arising  oat  of  supposed  errors 
committed  by  the  jadge  in  his  charge  can  be  sustained,  for  the 
reason  that  no  sufficient  exceptions  were  taken.  The  charge  is 
set  out  at  kttgth,  covering  the  whole  case  and  occupying  seye- 
ral  printed  pages,  and  many  portions  of  it  being  favorable  to  the 
defiendant,  are  not  objected  to.  The  exception  is  at  the'  end, 
and  is  "  to  each  and  every  part'*  of  the  charge.  This  has  so 
often  been  held  insufficient,  that  no  further  remark  respecting  it 
is  now  necessary.     {Jones  v.  Osgood^  2  Seldcn,  233.) 

It  is  assumed  by  the  defendant's  counsel,  that  the  judge  at 
the  trial  permitted  evidence  to  be  given,  against  the  defendant's 
objection,  of  the  plaintiff's  poverty,  as  a  circumstance  affecting 
the  amount  of  damages.  An  attentive  examination  of  the  bill 
of  exceptions  has  convinced  me  that  the  evidence  was  not  ad- 
mitted for  that  purpose,  and  that  it  was  entirely  competent  in 
the  view  in  which  it  was  offered.  The  plaintiff  was  proved  to 
have  been  considerably  injured  by  the  upsetting  of  the  stage, 
but  whether  he  was  permanently  disabled  or  not,  was  a  matter 
earnestly  litigated.  To  show  that  he  continued  to  suffer  from 
the  effects  of  the  injury  down  to  the  time  of  the  trial,  the  plain- 
tiff proved  that  he  was  a  ship  carpenter,  and  that  he  had  not 
been  able  to  work  constantly  more  than  a  few  weeks  after  the 
injury  occurred.  On  the  cross-examination,  the  plaintiff  raised 
the  question,  whether  his  being  without  work  was  not  occasioned 
by  his  not  attempting  to  procure  employment.  The  witness  was 
made  to  answer,  that  he  was  never  present  when  the  plaintiff 
applied  for  woric,  and  that  what  he  knew  about  his  inability  to 
labor  was  founded  principally  on  what  the  plaintiff  had  told 
him.  After  several  other  questions  by  the  counsel  and  the 
court,  the  object  of  which  was  to  ascertain  whether  he  was  vol- 
untarily idle,  whether  his  being  without  work  was  on  account  of 
his  not  being  able  to  get  employment  at  his  trade,  or  whether  it 
was,  as  the  plaintiff  contended,  on  account  of  his  inability  to  la- 
bor, by  reason  of  his  injuries,  the  plaintiff's  counsel  put  this 
question :  "  Had  he  the  means  of  support  for  himself  and  fam- 
ily, except  his  labor?"    It  was  objected  to.    The  objection  was 
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orermled  and  the  defendant  excepted.  The  witness  amnrortdi 
'^He  had  no  means  of  support  except  what  he  got  firom  the 
diarity  of  his  firiends."  The  defendant's  view  of  the  matter  wt» 
still  pressed  by  a  farther  cross-examination  of  the  same  witness^ 
and  then  the  jndge  put  some  questions  to  ascertain  the  number 
of  persons  in  the  plaintiff's  family,  and  in  what  manner  th^  were 
snpported  after  the  injury;  it  haying  been  shown  that  before  that 
be  had  constant  employment.  The  evidence  was  objected  to^  and 
an  exception  was  taken  to  its  admission.  I  think  the  eTidence 
was  admissible,  to  show  that  ^e  plaintiff's  circumstances  were 
such  that  he  would  probably  have  been  engaged  in  laboring  in 
his  calling  if  he  had  not  been  disabled  by  his  injuries,  and  that 
he  was  in  a  considerable  degree  unable  to  labor.  Had  he  been 
a  person  of  pecuniary  means,  his  being  out  of  employment  woold 
have  been  slight  if  any  evidence  of  disability ;  but  having  a 
ftmily  dependent  upon  him,  and  being  without  means  of  support 
except  his  labor  and  the  charity  of  his  friends,  his  omission  to 
employ  himself,  in  eonnection  with  the  other  evidence  of  his  in* 
(juries,  had  a  bearing  upon  the  extent  to  which  he  had  been  dis- 
abled by  the  occurrence  in  question.  The  course  of  the  exami- 
iMtion  makes  it  apparent  that  the  object  of  tilxe  questions  object* 
ed  to  is  such  as  I  have  stated,  and  that  the  evidence  was  not 
offered,  as  the  argument  suggests  it  to  have  been,  to  influence  the 
amount  of  the  recovery,  under  the  notion  that  a  poor  man  wodd 
be  entitled  to  a  measure  of  damages  different  from  that  which 
would  belong  to  one  in  Other  circumstances. 

The  plaintiff  was  permitted,  against  the  objection  of  the  de- 
fendant, to  give  in  evidence  the  declarations  of  James  Eava- 
nagh,  who  was  originally  a  defendant,  but  who  had  died  after 
issue  joined  and  before  the  trial,  as  to  the  ownership  of  the 
stage.  This  was  wholly  immaterial.  The  defendants  had  not,  in 
their  answer,  put  in  issue  the  question  of  the  ownership  of  the 
stage,  and  it  was  therefore  admitted.  It  was  distinctly  alleged  in 
the  complaint  that  the  defendants  owned  the  stage  in  which  the 
plaintiff  was  a  passenger,  and  this  is  nowhere  denied  in  the  answer. 
The  answer  does  indeed  state  that  the  defendants  did  not  employ 
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or  nee  any  stage  which  was  of  the  unsafe  or  bad  character  men- 
tioned in  the  complaint ;  and  they  deny  that  they  had  any  stage 
which  was  upset  in  consequence  of  such  bad  condition  or  the 
careless  or  negligent  use  thereof.  This  (mly  controverts  the 
alleged  acts  of  negligence.  In  other  parts  of  the  answer,  they 
admit  by  inevitable  implication  that  the  stage  to  which  the  com- 
plaint refers  belonged  to  them ;  for  they  say  that  the  plaintiff 
threw  the  child  mentioned  in  the  complaint  from  the  top  of  one 
of  their  (the  defendants')  stages ;  and  in  another  place  they 
allege  that  their  stage  was  upset  by  reason  of  the  bad  condition 
of  the  road. 

In  answer  to  a  question  to  a  witness  by  the  plaintiff's  coun- 
sel, as  to  the  condition  of  the  plaintiff's  health  since  the  accident, 
the  witness  answered,  "he  has  invariably  complained."  The 
defendant  requested  to  have  this  answer  stricken  out ;  but  the 
court  refused  to  strike  it  out,  and  the  defendant  excepted.  It 
appeared  by  the  other  testimony  of  this  witness,  that  he  had  at- 
tended upon  and  taken  care  of  the  plaintiff  from  the  time  of  the 
accident  for  about  ten  or  eleven  days,  and  had  assisted  him  in 
rising  from  his  bed  and  getting  down  stairs,  and  had  seen  him 
repeatedly  since.  It  was  also  proved  by  a  physician  that  he 
was  injured  internally,  as  was  shown  by  bloody  discharges  from 
his  bowels.  I  am  of  opinion  that  the  evidence  objected  to  did 
not  fall  within  the  rule  which  excludes  the  declarations  of  a  party 
in  his  own  favor.  It  is  one  of  the  natural  concomitants  of  illness 
and  of  physical  injuries,  for  the  sick  or  injured  person  to 
complain  of  pain  and  distress.  A  complaint,  it  is  true,  may  be 
simulated,  but  it  is  generally  real.  I  think  such  evidence  is 
admissible  from  the  necessity  of  the  case,  and  that  it  may  safely 
be  left  to  the  jury  in  connection  with  the  other  evidence  touch- 
ing the  alleged  sick  or  injured  person's  condition.  In  a  som^ 
what  similar  case.  Lord  Ellenborongh  said,  "  If  inquiries  of  pa- 
tients by  medical  men,  with  the  answers  to  them,  are  evidence 
of  the  state  of  health  of  the  patients  at  the  time,  this  must  be 
evidence.  What  were  the  complaints,  what  the  symptomsi 
what  the  ccmduct  of  the  parties  themselves  at  the  time,  are 
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always  received  in  evidence  upon  such  inquiries,  and  must  be 
resorted  to  from  the  very  nature  of  the  thing."  {Aveson  v. 
Kimmird,  6  East,  188.  See  also  the  cases  cited  in  Cowen  if 
HUVs  Notes,  p.  587,  7wte  447 ;  1  Greeiil.  Ev.  §  102,  and  the 
cases  referred  to  in  the  notes.) 

The  charge  of  the  judge  responded  accurately  to  the  several 
requests  for  instructions,  so  far  as  the  evidence  raised  the  ques- 
tions suggested  by  the  defendant's  counsel ;  and  upon  the  whole 
I  am  of  opinion  that  no  error  was  committed  upon  the  trial. 
The  judgment  should  be  affirmed. 

Parker,  J.,  also  delivered  an  opinion  in  favor  of  affirmance. 

All  the  judgeS;  except  Bvckiles,  J.,  who  did  not  hear  the 
argument,  concurred. 

Judgment  affirmed. 


DuNCKEL  against  Wiles. 

A  Judgment  rdooid  in  an  action  of  trespass,  in  which  the  declaration  alleged 
that  the  defendant  wrongfViUy  entered  and  Med  timber  in  a  close  of  the 
plaintiff,  describing  it  by  metes  and  bonnds  and  as  containing  about  one  hun- 
dred acres,  and  the  plea  was  that  the  part  of  the  doee  in  which  the  supposed 
trespasses  were  committed  was  the  soil  and  fVeehold  of  the  defendant,  upon 
which  issue' was  taken  and  thek^  was  a  verdict  and  judgment  in  fkvor  of  this 
plaintiff,  is  not  evidence  that  the  tiUe  to  the  entire  close  was  in  question  an4 
ac^udged  to  be  in  the  plaintiff. 

It  is  evidence  that  title  to  the  part  only  of  the  premises  which  came  In  question 
was  fbund  and  acUndicated  in  favor  of  the  plaintiff.  What  port  this  was  must 
be  proved  {diunde. 

In  a  subsequent  suit  between  the  same  parties  or  (heir  privies,  as  to  the  tiUe  to 
a  particular  part  of  the  land  embraced  within  the  description  of  the  close,  the 
party  setting  up  the  fbrmor  recovery  as  an  estoppel  must  prove  aiBrmatively 
that  the  title  as  to  this  particular  part  was  in  controversy  and  passed  upon  in 
that  suit 

Exceptions  are  suflScienUy  specific  where  it  appears  that  eadi  ofler  Ofr  request 
was  separately  made  and  passed  upon,  and  each  ruling  excepted  Ux 
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Ejectment,  commenced  in  1843,  to  recover  possession  of 
aboat  seven  acres  of  land  situate  in  Ganajoharie,  Montgomery 
county.  The  action  was  tried  in  1845,  before  Willard,  circuit 
judge,  when  the  defendant  recovered  a  verdict.  This  verdict 
^as  set  aside  and  a  new  trial  ordered.  {Sec  5  Denio,  296.) 
The  action  was  again  tried,  when  the  plaintiff  recovered.  This 
verdict  was  also  set  aside.  {See  6  Barb.  515.)  On  the  third 
trial,  in  1849,  before  Paige,  J.,  the  plamtiff  proved  title  to  a  farm 
situate  in  a  patent  known  as  the  Livingston  patent,  and  bounded 
on  the  east  by  the  easterly  line  of  said  patent,  and  gave  evidence 
tending  to  prove  that  the  seven  acres  in  dispute,  and  which  were 
possessed  by  the  defendant,  were  a  part  of  and  situate  in  the 
northeast  comer  of  said  farm,  and  that  the  east  line  of  the  seven 
acres  was  the  east  line  of  said  Livingston  patent,  and  the  west 
line  of  a  patent  known  as  the  Morris  patent,  which  adjoins  the 
livingston  patent  on  the  east ;  and  rested. 

The  defendant  insisted  and  gave  evidence  which  he  claimed 
tended  to  prove  that  the  tru^  line  between  the  Livingston  and 
Morris  patents  was  west  of  the  line  claimed  by  the  plaintiff,  and 
that  the  seven  acres  in  dispute  were  or  a  part  thereof  was  situate 
in  the  Morris  patent.  He  also  proved  that  in  1838,  one  Jackson 
was  the  owner  of  a  parcel  of  land  situate  in  the  Morris  patent 
and  bounded  by  its  west  line  and  adjoining  the  land  of  the  plain- 
tiff. He  also  gave  in  evidence  the  record  of  a  judgment  in  the 
supreme  court,  in  an  action  commenced  in  1833,  in  which  said 
Jackson  was  plaintiff,  and  Dunckel,  the  plaintiff  in  this  suit,  was 
defendant.  By  this  record  it  appeared  that  the  action  was  in 
trespass,  the  declaration  alleging  that  Dunckel  broke  and  entered 
^  a  certain  close  of  Jackson  situate  in  Canajoharie,  Montgomery 
county,  and  known  as  part  of  lots  Nos.  4  and  5  in  third  mile  or 
tier  of  lots  in  a  division  of  large  lot  No.  6  in  a  patent  granted 
unto  Lewis  Morris  and  others,  bounded  as  follows  :  beginning  at 
a  hemlock  tree  on  the  southwest  coiner  of  lot  number  one  in  the 
second  mile  or  tier  of  said  large  lot  No.  six,  and  runs  thence  south 
seven  degrees  east  nineteen  chains  68  link% ;  thence  south  thir- 
ty-three degrees  west  sixteen  chains  and  13  links ;  thence  south 
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elxty-seven  degreee  east  eleven  chains  and  26  links ;  tlien  sonth 
thirty-three  degrees  west  35  chains ;  then  north  sixty-seven  de- 
grees west  about  thirty  chains,  to  the  west  hounds  of  said  pa- 
tent; then  north  twenty-seven  degrees  fifteen  minutes  east  85 
chains  to  the  place  of  beginning ;  containing  one  hundred  and 
twenty-eight  acres,  excepting  thereout  on  the  north  end  twenty- 
three  acres ;"  that  Dunckel  pleaded  specially  to  this  declaration 
that  the  part  of  said  close  mentioned  therein  and  in  which  the 
trespasses  are  therein  supposed  to  have  been  committed  is  and 
at  the  times  when,  &c.,  was  the  close,  soil  and  freehold  of  him, 
flaid  Dunckel,  in  said  town  of  Oanajoharie;  wherefore,  dee. 
Jackson  replied,  taking  issue  on  this  plea.  By  the  record  it 
further  appeared  that  this  trespass  suit  was  tried  in  1834,  and 
the  jury  rendered  a  verdict  in  favor  of  Jackson,  in  the  following 
words,  viz :  ^'  that  the  said  close  in  the  said  declaration  men- 
tioned, ifi  whicfi,  ^c,  was  not,  nor  was  any  part  thereof  the  close, 
soil  and  freehold  of  him  said  Dunckel  in  manner  and  form  as  he 
flaid  Dunckel  hath  above  in  his  s%id  plea  alleged,  and  that  thoy 
find  a  verdict  in  favor  of  said  Jackson  for  six  cenfts  damages  and 
six  cents  costs  f  and  that  judgment  was  rendered  for  the  six 
cents  damages  and  costs  of  suit.  The  defendant  read  in  evidence 
a  deed  from  Jackson  to  one  Roof,  dated  in  1835,  in  which  the  land 
is  described  in  the  same  terms  as  those  by  which  the  close  in  the 
declaration  in  the  trespass  suit  is  des<3ribed,  and  by  which  Jack- 
son conveyed  to  Roof  about  eighty-four  acres  thereof  being  the 
portion  bounded  westerly  by  the  west  line  of  the  Morris  patent 
The  defendant  derived  title  from  Roof.  The  defendant  gave  evi* 
deuce  tending  to  show  that  the  hemlock  tree  mentioned  in  the 
descripticMi  of  the  close  in  the  trespass  suit  and  in  the  deed  to 
Roof  was  on  the  line  claimed  by  the  defendant  to  be  the  true 
line  between  the  patents,  and  proved  that  the  description  in  the 
declaration  in  the  trespass  suit  embraced  the  seven  acres  sought 
to  be  recovered  by  the  plaintiff  in  this  suit.  Thereupon  the 
justice  holding  the  circuit  ruled  and  decided  that  the  said  record 
of  judgment  was  prima  facie  evidence  against  the  plaintill^ 
Dojiclu^],  of  title  in  Jacksw,  under  whom  defendant  «laiiD^  te 
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&e  whole  of  the  land  described  in  the  declaration  in  the  trespass 
siiity  and  that  the  burthen  of  preying  that  the  trespass  in  ques* 
tion  in  that  suit  was  not  npon  the  seven  acres  sought  to  be  re- 
Qovered  in  this  action,  or  that  title  to  the  same  was  not  in 
controversy  or  passed  upon  by  the  jury  in  that  suit,  rested  upon 
th0  plaintiff.  To  this  ruling  and  decision  the  counsel  for  the 
plaintiff  excepted. 

The  plaintiff  then  proved  that  no  evidence  was  given  upon 
the  trial  of  the  trespass  suit;  that  in  opening  that  case  the 
plaintiff's  counsel  inquired  of  the  defendant's  cocmsel  if  the 
dfilendant  daimed  to  own  any  land  in  the  Morris  patent ;  that 
he  replied  that  he  did  not^  but  that  he  claimed  a  part  of  the 
praniaes  described  in  the  declaration  as  being  in  Livingston's 
patent  Thait,  thereupon,  the  judge  npon  that  trial  ruled, 
that  the  defendant  could  not  give  evidence  of  title  to  any  of  the 
land  described  in  the  declaration,  as  he  disclaimed  owning  any 
land  in  the  Morris  patent ;  that  no  proof  was  given  on  either 
side  upon  that  trial,  and  that  the  judge  directed  a  verdict  for  the 
plaintiff  (cft  six  cents  damages,  which  was  accordingly  rendered. 

The  plaintiff,  on  the  trial  in  this  suit,  further  offered  to  show, 
that  the  east  line  of  the  two  lines  in  controversy  was  the  true 
line  of  the  patents ;  that  the  deeds  under  which  the  plaintiff 
daims  bound  him  on  this  east  line ;  that  he  and  those  under 
whom  he  claimed  have  occupied  the  premises  up  to  this  east  line 
for  over  fifty  yeaars,  and  that  the  occupants  of  the  adjoining  lands 
in  Morris'  patent  have  held  to  and  acknowledged  the  east  line  to 
be  the  true  line.  He  also  claimed  that  the  fibcts  as  to  which 
was  the  true  line,  with  the  facts  on  which  the  defendant  claimed 
that  the  plaintiff  was  estopped,  should  be  submitted  to  the  jury, 
and  also  that  the  question  of  the  location  of  the  seven  acres,  and 
whether  that  locaiion  is  within  the  t;erms  of  Jackson's  deed  and 
bis  declaration,  were  questions  of  fact  for  the  jury ;  and  he  ask- 
ed  that  all  these  questions  should  be  sabmitted  to  the  jury.  The 
justice,  in  respect  to  these  offers,  stated  that  he  would  allow  the 
plaintiff  to  show  that  the  hemlock  tree  called  for  in  the  declara- 
tion in  Jackson'a  suit  and  in  the  deed  from  Jackson  to  Boo^  aa 
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the  northwest  comer  of  the  Jackson  lot,  was  not  on  the  west 
line.  With  this  qualification  the  judge  seyerally  denied  and  over- 
ruled each  of  said  offers  and  requests,  and  the  plaintiff  severally 
excepted  to  each  of  the  decisions  denying  and  overruling  such 
offers  and  requests. 

The  justice  then  decided  "  that  as  the  evidence  (which  is  un- 
disputed on  the  point)  shows  that  the  seven  acres,  the  premises 
in  question,  were  embraced  within  the  deeds  under  which  the 
defendant  claims  title  and  in  the  declaration  in  the  suit  of  Jack- 
son against  Dunckel,  the  plaintiff,  the  title  to  said  premises  was 
within  the  issue  in  that  suit,  and  that  the  title  to  these  premises 
'  came  directly  in  question  in  the  trespass  suit,  and  was  passed 
upon  by  the  court  and  jury  in  that  suit,  and  that  under  the  tes- 
timony the  record  of  the  recovery  in  that  suit  was  conclusive 
evidence  of  the  defendant's  title  to  the  premises  in  question,  and 
he  ttiereupon  nonsuited  the  plaintiff."  To  which  the  plaintiff 
excepted.  The  plaintiff  moved  the  court,  at  a  general  term,  oq 
a  bill  of  exceptions,  for  a  new  trial,  which  was  refused,  and  judg- 
ment rendered  in  favor  of  the  defendant.  The  plaintiff  appealed 
to  this  court. 

N.  £fi/Z,  /r.,  for  the  appellant. 

/.  H.  Reynolds^  for  the  respondent 

Johnson,  J.  When  this  case  was  before  the  supreme  coorty 
(5  Denio,  296,)  it  appeared  that  the  judge  before  whom  the  taial 
had  been  had,  upon  proof  by  the  defendant  of  the  record  in  the 
trespass  suit,  coupled  with  proof  that  the  premises  described  in 
the  declaration  in  that  record  included  the  premises  claimed  by 
the  plaintiff  in  this  suit,  ruled  that  the  judgment  was  a  conclu- 
sive bar  to  the  action.  The  court  granted  a  new  trial,  being  of 
opinion  that  it  did  not  appear  from  the  record  that  the  title  to 
the  seven  acres  came  necessarily  in  question  in  the  trespass  suit 
The  new  trial  resulted  in  favor  of  the  plaintiff,  but  in  the  course 
of  the  trial  the  judge  was  requested  by  the  defendant  to  charge 
the  jury,  that  if  they  believed  from  the  testimony  thi^  the  tres- 
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passes  for  whicli  Jackson  prosecuted  Dnnckel  were  upon  the 
seven  acres  in  dispute  in  this  suit,  then  that  judgment  was  a  bar. 
This  request  was  refused.  The  case  then  came  before  the  pres- 
ent supreme  court,  and  a  new  trial  was  again  granted ;  (6  Barb. 
615 ;)  opinions  were  given  by  two  of  the  judges ;  Hand,  J.,  hold- 
ing that  the  record  was  prima  facie  evidence  that  the  title  to 
these  premises  was  in  controversy  in  the  trespass  suit,  after 
proof  aliunde  that  the  premises  described  in  the  declaration  in 
that  suit  included  these  premises,  and  also  affirming  that  upon 
proof  that  this  parcel  was  the  land  for  trespass  upon  which  that 
suit  was  brought  and  recovery  had,  the  record  would  be  conclu- 
sive. Willard,  J.,  rests  his  opinion  upon  the  latter  of  these 
grounds.  A  new  trial  was  accordingly  had,  and  the  bill  of  ex- 
ceptions there  taken  is  now  before  us. 

Upon  the  pleadings  in  the  trespass  suit,  the  substance  of  the 
issue  was  upon  the  title  to  the  place  where  the  trespasses  were 
committed.  The  plaintiff  was  at  liberty  to  prove  a  trespass  any 
where  within  the  bounds  of  the  close  described  in  the  declaration^ 
and  the  defendant,  if  unable  to  make  out  a  title  in  that  placOi 
would  fail,  although  he  proved  title  to  every  other  part  of  the 
premises  described.  This  position  was  examined  upon  the  au- 
tiiorities  in  the  case  in  5  Denio,  296,  and  is  not  denied  in  6 
Barbour^  before  cited,  and  is  beyond  question.  {Rich  v. 
Riehy  16  Wend.  663 ;  King  v.  Dunn,  21  Id.  258 ;  Bassett  v. 
MUchell,  2B.^  Ad.  99;  SmUh  v.  Raystm,  8  M.^W.  381.) 

The  actual  verdict  is  in  accordance  with  this  view.  It  is  not 
general,  that  no  part  of  the  close  described  in  the  declaration  is 
the  close,  soil  and  freehold  of  the  defendant,  but  is  limited  to  the 
place  where  the  trespass  was  committed,  by  its  express  terms. 
Upon  this  record,  looking  at  it  with  these  views  of  the  rights  of 
the  parties  upon  the  trial,  I  do  not  see  how  it  is  possible  to  say 
that  the  title  to  any  particular  part  of  the  premises  described  in 
the  declaration  came  in  question.  All  we  can  see  upon  its  face 
is,  that  whatever  part  of  the  premises  was  brought  into  question, 
upon  the  trial,  was  found  to  be  not  the  property  of  DunckeL 
Looking  at  the  record  alone,  it  is  not  even  possible  to  say  that 
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the  premises  described  in  it  include  any  part  of  the  lands  for 
which  this  ejectment  is  brought.  XTpon  its  face  it  is  possible,  in 
legal  contemplation,  to  see  that  the  title  to  the  premises  claimed 
in  this  suit  may  have  come  in  question.  And  when  it  was  shown 
aliunde  upon  the  trial  that  the  premises  described  in  the  decla- 
ration in  the  trespass  suit  did,  upon  the  ground,  include  those  fixr 
which  this  suit  was  brought,  all  that  was  thus  established  was 
what  was  apparently  true  upon  the  face  of  the  record,  that  the 
title  to  these  seven  acres  may  have  come  in  question.  It  is  not 
upon  a  possibility  or  probability,  however  strong,  that  an  estop- 
pel can  rest.  The  matter  of  the  estoppel  must  actually  have 
come  in  question  and  been  determined.  The  burthen  of  showing 
that  it  did  come  in  question,  must  fidl  upon  the  party  who  seeks 
the  benefit  of  the  estoppel ;  for  it  is  a  par(  and  a  necessary  part 
of  his  case. 

This  doctrine  does  not  trench  upon  that  which  was  said  by  the 
court  in  Seddan  v.  Tutopj  (6  T.  R.  607,)  BagotY,  WOliamM^ 
(8  B.  ^  a  235,)  and  PhiUips  v.  Berick,  (16  John,  186.)  Li 
each  of  those  cases  the  defense  was  a  former  recovery  for  the 
same  cause  of  action,  and  in  each  it  was  said,  in  substance,  that 
if  the  cause  of  action  in  the  former  suit  was  apparentiy  the  same 
as  in  the  second,  the  burthen  was  upon  the  plaintiff  to  show  the 
contrary.  Where  a  plaintiff  seeks  to  recover  that  which  he  has 
apparently  already  recovered,  or  had  an  opportunity  to  recoveri 
the  burthen  may  well  be  upon  him  to  show,  as  Lord  Eenyon  said  in 
Seddon  v.  TSitop,  beyond  all  controversy,  that  the  second  is  a  dif- 
ferent cause  of  action  from  the  first.  In  the  case  before  us  the  rec- 
ord does  not  show  an  apparent  identity  of  the  close  in  which  the 
trespass  was  committed  and  the  premises  sought  to  be  recovered  in 
this  suit,  for  the  record  does  not  inform  us  where  in  the  105  acres 
included  "in  it,  the  trespass  was  committed.  See  the  remarks  of 
Beardsley,  J.,  in  Dunkcel  v.  Wiles,  (5  Denio,  supra  ;)  of  Lord 
Tenterden,  in  Bassetty.  Mitchell;  of  Alderson  B.  in  Sfmiih  v. 
Royston ;  of  Bronson,  J.,  in  Ymmg  v.  Rummel,  (2  HUlj  481 ;) 
and  Outram  v.  Morewood^  (8  East,  854,  5.) 

But  if  the  court  at  the  trial  was  right  m  holding  that  the 
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record  was  prima  facie  evidence  against  the  plaintiff  in  this  case 
that  the  title  to  these  premises  came  in  question  on  the  trial  of 
the  trespass  suit,  the  eyidence  subsequently  given  overthrew  the 
presumption.  It  appeared  that  upon  that  trial  no  evidence  was 
given  on  either  side,  and  a  verdict  was  directed  for  the  plaintiff 
by  the  judge.  That  verdict  was  precisely  such  as  the  jury  was 
bound  to  pronounce,  in  the  absence  of  evidence.  A  technical 
trespass,  somewhere  within  the  close  described  in  the  declara- 
ration,  was  admitted  by  the  plea ;  the  burthen  of  making  out  title 
to  the  place  in  which,  d&c,  was  on  the  defendant.  In  the  ab- 
sence of  evidence,  the  verdict  therefore  was  against  the  defend- 
ant upon  his  plea,  and  the  plaintiff  had  his  nominal  damages  as- 
sessed for  the  technical  trespass,  which  was  admitted  upon  the 
record.  All  this  was  strictly  correct.  (Rich  v.  Rich,  supra.) 
All  this  is  just  as  conclusive  against  the  defendant  in  the  trespass 
suit  in  respect  to  the  recovery  in  that  suit,  as  if  the  recovery 
had  been  had  upon  a  hard  litigation  at  the  trial  But  when  the 
record  comes  to  be  used  as  an  estoppel  upon  the  question  of  title 
in  this  suit,  and  it  is  shown  that  the  trespass  was  not  located 
any  where,  all  that  it  decides  is,  that  the  part  of  the  105  acres 
described  in  the  declaration,  upon  which  the  technical  trespasses 
are  confessed  to  be  done,  was  not  the  defendant's  property. 
Neither  party  can  affirm  that  the  verdict  related  to  any  particu- 
lar part  of  the  property  described,  and  it  cannot  therefore  be 
available  as  an  estoppel  in  respect  to  these  seven  acres  of  land. 
Unless  this  be  so,  the  verdict  is  conclusive  upon  the  title  to  the 
whole  105  acres.  {Latprence  y.  Hunti  10  Wend.  80 ;  and  Jack- 
son V.  Wood,  8  Wend.  9.) 

At  the  close  of  the  evidence  the  plaintiff  asked,  that  the  ques- 
tion of  the  location  of  the  seven  acres,  and  whether  that  loca- 
tion was  within  the  terms  of  Jackson's  deed  to  Roof  and 
his  declaration,  should  be  submitted  to  the  jury.  In  respect 
to  this  request,  the  first  question  is  whether  the  exception  is  suf- 
ficiently definite  to  raise  the  point.  On  the  part  of  the  defend- 
ant, it  is  contended  to  come  within  the  rule  stated  in  Jones  v. 
Osgood,  (2  Sdd.  288.)    We  do  not  so  regard  it.    The  bill  of  ez* 
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ceptions  shows  by  express  statement  that  each  of  the  offers  and 
requests  was  severally  denied  and  overruled,  and  that  the  plaintiff 
severally  excepted  to  each  of  those  decisions.  It  is  no  objection 
to  the  statement  that  it  is  all  contained  in  one  sentence,  so  long 
as  it  shows  distinctly,  as  this  statement  does,  that  each  offer  or 
request  was  separately  made  and  ruled  upon,  and  each  ruling  ex- 
cepted to.  Looking  at  the  description  of  the  lands  in  the  declar 
ration  in  the  trespass  suit,  it  will  be  observed  that  the  west  line 
of  the  Morris  patent  forms  the  starting  point  from  which  runs 
a  line  to  the  hemlock  tree,  the  place  of  beginning ;  and  that  this 
line  is  the  western  boundary  of  the  lands  described  in  Jackson's 
declaration.  Whether  a  line  so  run  includes  the  whole  of  the 
premises  sought  to  be  recovered  in  this  suit,  or  only  a  small  por- 
tion on  the  east  side,  depends  upon  the  question  whether  the 
west  boundary  of  Morris'  patent  is  to  be  located  at  the  most 
westerly  of  the  two  disputed  patent  lines.  If  it  is,  then  the  seven 
acres  were  within  the  description  in  Jackson's  declaration.  I( 
on  the  other  hand,  the  east  line  was  the  true  line,  then,  at  most, 
but  a  small  part  of  the  seven  acres  was  included  in  the  declarir 
tion  in  the  trespass  suit.  Upon  the  question  which  of  these  lines 
was  the  true  one,  there  was  conflicting  evidence,  which  should 
have  been  submitted  to  the  jury. 

There  must  be  a  new  trial,  costs  to  abide  the  event. 

W.  F.  Allen,  J.  The  plea  of  liberum  tenementum  only 
put  in  issue  the  title  to  that  part  of  the  close  described  in  the 
declaration  in  the  action  for  trespass  quare  dausumfreffitj  upon 
which  the  alleged  wrongful  act  was  committed.  Neither  party 
was  called  upon  in  that  action  to  show  title  to  the  whole  close 
described  in  the  pleadings,  but  it  was  enough  to  show  title  to 
the  part  in  which  the  trespass  was  committed.  The  allegation 
of  title  was  divisible.  The  plea  admitted  a  trespass  somewhere 
in  the  close,  but  not  in  every  part  of  it,  and  upon  showing  title 
to  any  part,  it  would  have  devolved  upon  the  plaintiff  to  prove 
that  the  trespass,  for  which  he  claimed  to  recover,  was  comr 
mitted  in  some  other  J^art  of  the  vclose  to  which  the  defimdaod 
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had  not  title,  and  upon  showing  this,  he  would  have  entitled 
himself  to  recover.  The  law  would  have  shifted  the  burthen  of 
proof  from  one  to  the  other  party,  by  allowing  the  parties  to 
apply  their  evidence  according  to  the  justice  and  equity  of  the 
case.  (Rich  v.  Rich,  16  Wend.  663 ;  Smith  v.  Royston,  SM.^ 
W.  881 ;  Tapley  v.  Wainwright,  5  B.  ^  Ad.  395 ;  Bassett 
V.  Mitchell,  2  id.  99]  King  v.  Dunn,  21  Wend.  253.) 

The  substance  of  the  issue  only  was  to  be  proved,  and  that 
was,  whether  the  spot  on  which  the  alleged  wrongful  act  was 
done,  the  locus  in  quo,  belonged  to  the  one  party  or  the  other. 
Patterson,  J.,  in  Bassett  v.  Mitchell,  says,  "The  description 
given  in  the  declaration  is  merely  for  the  purpose  of  identifying 
the  close,  which  is  the  subject  of  the  action.  When  the  tres- 
passes are  stated,  the  words  '  in  the  said  close'  do  not  mean  every 
part  of  the  close,  and  the  plea  must  be  understood  in  an  equally 
confined  sense." 

The  defendant  in  this  suit,  seeking  to  show  title  in  himself  to 
the  premises  in  dispute  by  means  of  the  estoppel  created  by  the 
recovery  and  judgment  in  the  former  action,  was  bound  to  show 
affirmatively  that  the  title  to  those  premises  was  passed  upon 
by  the  court  and  jury  in  that  action.  Had  it  been  apparently 
necessary  to  pass  upon  that  question  before  the  judgment  could 
have  been  given,  the  record  would  have  been  prima  facie  evi- 
dence for  the  defendant,  and  would  have  been  conclusive  as  an 
estoppel  against  the  plaintiff,  unless  evidence  had  been  given  on 
his  part  to  contradict  and  oTercome  this  presumption.  But  the 
Hssue  upon  the  title  relating  only  to  the  particular  spot  in  which 
the  trespass  is  proved  to  have  been  committed,  without  evidence 
of  that  location,  the  record  cannot  conclude  either  party ;  and 
the  onus  is  upon  him  who  seeks  to  avail  himself  of  the  judgment, 
when  sufficient  does  not  appear  upon  the  face  of  the  record, 
to  show  by  proof  aliunde  that  the  title  sought  to  be  litigated  in 
this  action,  was  directly  in  controversy  in  the  former.  The  decla- 
nation  and  plea  being  general  and  relating  to  the  whole  close  set 
out  by  abuttals  in  the  declaration,  the  only  matter  in  contro* 
▼ersy,  or  which  could  have  been  tried  and  dedded,  was  the  till* 
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to  the  precise  locus  in  quo  of  the  trespass.  The  affirmatiye  of 
this  issne  upon  the  trial  of  this  action  was  with  the  defendant, 
who  alleged  title  and  sought  to  establish  it  by  the  former  trial  and 
judgment ;  and  without  reference  to  the  general  rule  that  estop- 
pels are  not  favored  in  the  law,  and  that  a  party  alleging  them 
can  take  nothing  by  intendment,  argument  or  inference,  which  is 
well  established,  he  was  bound  to  give  some  eyidence  of  title, 
by  showing  that  the  title  to  the  premises  in  dispute  had  been 
adjudged  to  be  in  him  or  those  under  whom  he  claimed  by  a 
judgment  binding  upon  the  plaintiff  as  a  party  or  privy.  The 
circuit  judge,  after  the  defendant  had  put  in  evidence  the  record 
of  judgment  in  the  action  of  trespass,  and  given  evidence  tending 
to  show,  that  the  premises  claimed  by  the  plaintiff  in  this  action 
were  included  within  the  boundaries  of  the  close  described  in 
the  declaration  in  that  action,  ruled  and  decided  that  the  judg- 
ment was  prima  facie  evidence  of  title  in  Jackson,  under  whom 
the  defendant  derived  his  title  to  the  whole  lot,  and  that  the 
burthen  of  proving  that  trespass  on  the  seven  acres  in  question, 
or  that  the  title  to  the  same,  was  not  in  controversy  on  the  trial 
of  that  suit,  or  passed  upon  by  the  jury,  lay  upon  the  plaintiff. 
The  law  says  that  the  plaintiff  in  trespass  qtuire  dausum 
f regit  can  recover,  upon  showing  title  to  any  part  of  the  close 
described  in  the  declaration,  if  the  act  complained  of  was  done 
npon  that  part ;  that  the  allegation  of  title  is  divisible,  and  the 
substance  of  the  issue,  no  matter  how  comprehensive  the  claim 
may  be,  is  as  to  the  title  to  the  precise  spot  in  which  the  tres- 
pass was  committed.  It  follows,  then,  that  the  title  to  the  whole 
close  was  not  actually' or  presumptively  in  issue.  No  legal  pre- 
sumption can  exist,  that  the  finding  of  the  jury  was  beyond  or 
more  comprehensive  than  the  issue,  and  certainly  no  presump- 
tion should  be  indulged  in  favor  of  an  estoppel  which  is  designed 
to  conclude  a  party  by  excluding  evidence  of  the  truth.  It  was  for 
the  defendant  to  show,  by  evidence,  in  what  part  of  the  close  the 
trespass  was  committed,  and  thus  apply  the  issue  and  judgment 
to  the  premises  now  in  controversy.  Cowen,  J.,  in  Rich  v.  Richf 
speaking  of  the  effect  of  a  judgment  in  an  action  of  trespass  in 
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wliieh  a  plea  of  liberum  tenemenium  had  been  interposed,  qnotes 
Lord  Tenterden  in  Bassett  y.  Mitchell^  and  says :   "  It  is  said 
that  the  record,  nnder  these  circumstances,  will  not  be  decisive 
eyidence  in  a  future  action ;  nor  will  it  as  to  the  whole  land  in 
question ;  but  either  party  may  show,  by  evidence,  what  part  it 
was  that  was  affected  by  the  result  of  the  cause ;"  and  quotes 
with  approbation  the  remarks  of  Littledale,  J.,  in  the  same  case, 
who  saySy  '^  The  record  would  be  evidence  of  a  former  decision 
as  to  part  of  the  place  in  dispute,  and  it  must  be  shown  by  proof 
which  part  that  was."    I^  as  I  think  is  clear  upon  principle  and 
authority,  the  judgment  is  only  evidence  that  the  title  to  some 
part  of  the  premises  in  dispute  in  the  trespass  suit  is  in  the 
defendant,  it  was  for  him  to  locate  that  part  by  proo^  and  show 
that  it  embraced  the  premises  in  dispute  in  this  action.    The 
opinion  of  Beardsley,  J.,  in  this  case  reported,  (5  Denioy  296,)  is 
entirely  satisfactory  and  conclusive  upon  this  point.    The  subse- 
quent judgment  of  the  supreme  court  sitting  in  the  fourth  district, 
(6  Barb.  515,)  is  not  in  conflict  with  the  opinion  of  the  court 
brfore  given,  as  it  was  placed  by  Judge  Willard,  with  whom 
Puge,  J.,  concurred,  upon  the  ground  that  evidence  had  been 
given  tending  to  show  that  the  trespass  for  which  the  recovery 
had  been  suffered,  was  upon  the  premises  now  in  dispute,  and 
which  should  have  been  submitted  to  the  jury.    Willard,  J.,  says, 
'^  I  am  not  aware  that  any  thing  has  been  said  hitherto  which  is 
in  conflict  with  the  decision  of  the  supreme  court,  when  they 
sent  this  cause  down  to  a  new  trial."    I  think  the  learned  judge 
at  the  circuit  must  have  misapprehended  the  effect  of  the  last 
decision,  by  assuming  that  it  was  in  conflict  with  the  former 
judgment  in  the  case.    The  reasoning  of  Judge  Hand  does  not 
appear  to  have  been  adopted  by  his  associates.    The  judgment 
of  the  supreme  court  must  be  reversed  and  a  new  trial  gngited, 
costs  to  abide  event 

Be  NIG,  J.,  having  been  counsel  in  the  case,  and  Bxtooles,  J., 
Bot  having  heard  the  argument,  took  no  part  in  the  decision ; 
^31  the  other  judges  concurred  in  the  foregoing  opinions. 

Judgment  accordingly. 
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Eellt  dgainst  The  Mayor  &c.  of  New-Tobk. 

The  corporation  of  the  city  of  New-Tork,  wliich  had  ordered  astraet  to  be  gnded 
and  contracted  with  a  person  to  do  the  grading,  is  not  liable  for  damages 
caused  by  the  negligence  of  the  workemen  employed  by  the  contractor  in  per- 
fbrming  the  work. 

The  tM  18  not  otherwise,  although  the  contract  provides  that  Uie  work  shall  be 
done  under  the  direction  and  to  the  satisfaction  of  certain  officera  of  the  cor- 
poration. 

The  action  was  brought  by  Eelly  in  the  New- York  common 
pleas  against  the  mayor,  aldermen  and  commonalty  of  the  city 
of  New-Tork,  to  recover  for  an  injury  to  his  horse,  alleged  to 
have  been  caused  by  the  negligence  of  the  defendants  or  their 
servants  in  blasting  rocks,  in  the  opening  and  excavating  of  Sev- 
enty-first street  in  the  city  of  New- York.  The  cause  was  tried 
before  justice  Woodruff  in  January,  1852. 

The  plaintiff  proved  that  in  October,  1850,  he  was  driving 
along  the  Bloomingdale  road,  in  the  vicinity  of  Seventy-first 
street,  when  his  horse  was  struck  and  injured  by  a  stone  thrown 
from  a  blast  set  off  on  the  last  mentioned  street ;  he  also  gave 
evidence  tending  to  prove  that  the  person  in  charge  of  the 
blast  gave  no  notice  to  persons  passing  on  the  Bloomingdale 
road.  The  counsel  for  the  plaintiff  read  in  evidence  the  follow- 
ing resolution  passed  by  the  common  council  of  the  city  of  New- 
York,  and  duly  approved  by  the  mayor  in  July,  1860,  viz :  "  Re- 
solved, that  a  country  road  thirty  feet  wide  be  worked  through 
the  center  of  Seventy-first  street,  firom  the  eighth  to  the  tenth 
avenue,  under  the  direction  of  the  commissioner  of  repairs  and 
supplies,  and  that  the  expense  thereof  be  charged  to  the  appro- 
priation for  roads  and  avenues."  He  also  read  in  evidence  a 
contract,  dated  in  August,  1850,  between  '^  the  mayor,  aldermen 
and  commonalty  of  the  city  of  New- York,  by  William  Adams, 
their  commissioner  of  repairs  and  supplies  of  the  first  part,"  and 
John  Quin  of  the  second  part,  by  which  Quin  agreed  to  grade 
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a  space  thirty  feet  wide  through  the  centre  of  Seventy-first 
street  from  the  eighth  to  the  tenth  avenue,  complying  in 
every  respect  with  the  specification  and  profile  on  file  in  the 
oflSce  of  the  commissioner  of  repairs  and  supplies.  By  this  con- 
tract Quito  was  bound  and  agreed  to  erect  a  fence  across  the 
end  of  the  work,  and  during  the  night  to  keep  burning  proper 
and  sufficient  lights  on  and  near  the  work,  and  to  take  all  other 
necessary  precautions  for  the  prevention  of  accidents  or  inju- 
ries to  persons  or  property,  and  to  indemnify  the  party  of  the 
first  part  against  all  loss  or  damage  by  reason  of  any  neglect  or 
unskillfulness  in  the  execution  of  the  work.  The  contract  con- 
tained the  following  provision  among  others  :  "  The  whole  work 
to  be  done  under  the  direction  and  to  the  entire  satisfaction  of 
the  commissioner  of  repairs  and  supplies,  the  superintendent 
of  roads,  and  the  surveyor  having  charge  of  the  work  ;  and  the 
certificate  of  the  superintendent  of  roads  and  the  surveyor,  to 
that  efiect,  will  be  a  co^^dition  precedent  to  the  acceptance  of  the 
work,  and  payment  for  the  same."  It  was  proved  that  all  the 
blasting  done  on  Seventy-first  street  in  the  execution  of  the 
contract  was  done  by  and  under  the  immediate  charge  of  one 
Ford,  who  was  employed  by  Quin,  the  contractor,  and  that  Ford 
set  ofif  the  blast  which  caused  the  injury.  Evidence  was  given 
showing  the  directions  given  by  Quin  to  Ford  as  to  care,  and 
giving  warning  of  the  Mast,  and  tending  to  prove  the  manner 
in  which  the  blasting  was  done,  and  notice  given  to  persons 
passing.  It  was  admitted  that  the  commissioner  of  repairs  and 
supplies,  in  accordance  with  the  ordinances  of  the  city,  previous 
to  the  making  of  the  contract  given  in  evidence,  advertised  for 
proposals  for  the  work ;  and  that  proposals  were  received  and 
the  contract  awarded  to  Quin,  who  was  the  lowest  bidder. 

The  counsel  for  the  defendants  insisted  that  they  were  not 
liable  for  the  negligent  acts  of  the  contractor  Quin  or  workmen 
employed  by  him  in  doing  the  work,  and  moved  the  court  to  so 
rule  and  nonsuit  the  plaintiff.  The  court  declined  to  so  rule  or 
nonsuit  the  plaintiff,  and  charged  the  jury,  that  if  they  were 
satisfied  that  the  injury  to  the  plaintiff's  horse  was  caused  by  the 
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negligence  of  Quin,  the  contractor,  or  of  workmen  employeJ  bf 
him  on  the  job  in  doing  the  blasting,  and  that  the  plaintiff  had  in 
no  way  contributed  to  the  accident  by  his  own  carelessness,  the 
defendants  were  responsible  for  the  damage.  The  counsel  for 
the  defendants  excepted.  The  jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  $125  damages,  npon  which  judgment  was 
rendered  against  the  defendants.  They  tendered  a  bill  of  excep- 
tions, and,  the  judgment  having  been  affirmed  by  the  common 
pleas  at  a  general  term,  appealed  to  this  court. 

It  J.  Diihnj  for  the  appellants,  insisted,  I.  The  relation 
of  master  and  servant,  or  of  principal  and  agent,  did  not  exist 
between  the  corporation  and  Quin,  who  by  the  contract  under- 
took an  independent  employment.  {BlcJce  v.  Ferris^  1  SeUen, 
48;  Citt/of  Buffalo  y.  HoOoway,  8  id.  498.)  11.  The  work- 
men irho  caused  the  injury  were  the  agents  of  John  Quin,  not 
of  the  defendants.  Quin  was  responflible  for  his  selection,  and 
they  were  responsible  to  Quin,  and  not  to  the  defendants,  fbr  any 
disobedience  of  orders.  The  same  reservation  appeared  in  the 
case  cited,  and  was  fully  argued  and  discussed,  and  held  not  to 
affect  the  general  principle.  {Pack  v.  Mayor  ^c.  ofN.  Y.,  Court 
of  Appeals,  MSS.  Duffy  v.  Mayor  ^c,  of  N.  Y.,  Superior 
Courts  MSS.)  III.  The  contract  was  entered  into  pursuant  to 
the  charter  and  ordinances,  which  made  it  compulsory  tpon  the 
defendants  to  commit  the  execution  of  the  work  by  contract  to 
Quin,  as  the  lowest  bidder.  They  cannot,  therefore,  be  respon* 
sible  for  the  negligence  of  him  or  his  workmen.  {Amended 
Charier  of  1849,  §  28 ;  Ordifumce  of  May  80, 1849.) 

L.  B,  Shepard,  for  the  respondent,  insisted  that  this  case 
was  distinguishable  from  that  of  Blake  v.  Ferris,  (1  Selden, 
48,)  and  Pack  v.  The  Mayor  ^c.  of  New-  York,  recently  de^ 
cided.  The  contract  with  Quin  provides  that  "  the  whole  work 
is  to  be  done  under  the  direciion^^  of  the  commissioner  of  re- 
pairs and  supplies  and  others.  This  language  retains  the  con- 
trol of  the  work  to  the  corporation,  and  it  cannot  be  said  that 
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Qnin  was  exercising  an  independent  employment.  {See  Allen  v. 
Hayward,  7  Queen^s  Bencft,  970,  975, 976 ;  Burgess  v.  Gray, 
1  Common  Bench,  687,  593 ;  The  Mayor  ^c.  of  New-  York 
Y.  Baity,  2  Denio,  433;  16  English  Law  and  Eq.  Rep. 
445-447,  n.  1,  where  cases  upon  the  d<x!trine  of  respondeai 
superior  are  collected.) 

Selden,  J.,  delivered  the  opinion  of  the  court. 

The  written  agreement  between  the  defendants  and  John 
Qnin,  the  immediate  employer  of  the  persons  through  whose 
-carelessness  the  injury  to  the  plaintijOf  was  occasioned,  contained 
the  following  clause :  '^  The  whole  work  to  be  done  under  the 
direction,  and  to  the  entire  satisfaction  of  the  commissioner  of 
repairs  and  supplies,  the  superintendent  of  roads,  and  the  sur- 
veyor having  charge  of  the  work :  and  the  certificate  of  the 
superintendent  of  roads  and  the  surveyor,  to  that  effect,  will  be 
a  condition  precedent  to  the  acceptance  of  the  work  and  payment 
for  the  same."  It  is  claimed  that  this  clause  distinguishes  this 
case  in  principle  from  those  of  Blake  v.  Ferris^  (1  Selden,  48,) 
and  Pack  v.  The  Mayor  ^c,  of  New- York,  (i  Selden^ s  Rep. 
222.) 

In  the  last  of  these  cases  the  contract  contained  a  clause  by 
which  the  contractor  engaged  to  conform  the  work  to  such  fur- 
ther directions  as  might  be  given  by  the  corporation  or  its  officers. 
It  was  claimed  that  this  clause  distinguished  the  case  from  that 
of  Blake  v.  Ferris,  {supra.)  But  the  court  held,  that  iixe  effect 
of  this  clause  was  to  give  to  the  corporation  power  to  direct  as 
to  the  results  of  the  work  merely ;  that  is,  its  condition,  when 
completed ;  that  it  gave  them  no  control  over  the  contractor  or 
his  workmen,  as  to  the  manner  of  performing  it,  and  had  no 
tendency  therefore  to  create  the  relation  of  master  and  servant, 
or  of  principal  and  agent,  between  the  corporation  or  its  officers, 
and  the  contractor  or  the  workmen  employed  by  him.  In  the 
case  at  bar  the  language  is  somewhat  broader  and  more  compre- 
hensive. "The  whole  work"  is  to  be  done  "under  the  direction 
and  to  the  entire  satisfaction,"  &c.     Still  I  think  the  reasoning 
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of  the  court  in  the  case  of  Pack  v.  The  Mayor  S^c.  applies 
equally  to  this.  The  clause  in  question  clearly  gave  to  the  cor- 
poration no  power  to  control  the  contractor  in  the  choice  of  his 
servants.  That  he  might  make  his  own  selection  of  workmen 
will  not  be  denied.  This  right  of  selection  lies  at  the  foundation 
of  the  responsibility  of  a  master  or  principal,  for  the  acts  of  his 
servant  or  agent.  In  the  case  of  Pack  v.  The  Mayer  4*c., 
(supra,)  Jewett,  J.,  says :  "  The  party  employing  has  the  selec- 
tion of  the  party  employed,  and  it  is  reasonable  that  he  who  has 
made  choice  of  an  unskillful  or  careless  person  to  execute  his 
orders,  should  be  responsible  for  an  injury  resulting  from  the 
want  of  skill,  or  want  of  care,  of  the  person  employed."  As  a 
general  rule,  certainly,  no  one  can  be  held  responsible  as  pria- 
cipal,  who  has  not  the  right  to  choose  the  agent  from  whose  act 
the  injury  flows.  There  may  be  exceptions,  as  in'  the  case  of 
BaUey  v.  The  Mayor  i^c.  of  New-York,  (3  HUl,  531.)  The 
principle  of  that  case,  however,  has  no  application  to  this. '  But 
the  corporation,  in  addition  to  its  want  of  power  to  protect  itself 
by  the  employment  of  suitable  workmen,  had  no  power  to  direct 
in  this  case,  any  more  than  in  that  of  Pack  v.  The  Mayor,  ^c, 
as  to  the  particular  manner  of  performing  the  work.  The  object 
of  the  clause  relied  upon,  was  not  to  give  to  the  commissioner 
of  repairs,  and  the  other  officer  named,  the  right  to  interfere 
with  the  workmen,  and  direct  them  in  detail  how  they  should 
proceed,  but  to  enable  them  to  see  that  every  portion  of  the  work 
was  satisfactorily  completed.  It  authorized  them  to  prescribe 
what  was  to  be  done,  but  not  how  it  was  to  be  done,  nor  who 
should  do  it.  This  case,  therefore,  cannot  be  distinguished  in 
principle  from  those  already  decided  by  this  court ;  and  it  would 
be  a  work  of  mere  supererogation  to  repeat  the  reasoning  in 
those  cases. 

The  judgment  of  the  coQimon  pleas  must  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

Judgment  accordingly. 
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Thatcher  against  Morris  and  another. 

Where  a  party  seeks  to  enforce  in  the  courts  of  this  state  a  contract  which  by  its 
laws  18  forbidden  and  declared  void,  he  must  aver  and  prove  'wJ^ere  it  was 
tnade,  and  that  by  the  laws  of  that  place  it  was  authorized  and  valid. 

Acoordingly ,  where  in  a  suit  to  recover  prize  money  drawn  by  tickets  owned  by  the 
plaintiff  in  a  lottery  alleged  to  be  authorized  by  and  established  pursuant  to  the 
laws  of  Maryland  by  the  defendants,  and  drawn  at  Baltunore,  the  complaint 
did  not  state  where  the  tickets  were  sold  or  purchased  by  the  plaintiff;  Held^ 
on  demurrer,  that  the  complaint  did  not  state  a  cause  of  action  enforceable  in 
the  courts  of  this  state. 

The  complaint  alleged  that  the  defendants  Tfere  contractors 
and  managers  in  certain  lotteries  authorized  by  the  laws  of  the 
state  of  Maryland,  and  that  by  such  laws  they  were  authorized 
to  sell  tickets  in  such  lotteries,  to  be  drawn  at  Baltimore ;  that 
they  sold  tickets  in  the  lotteries  to  divers  persons  to  the  plain- 
tiff unknown,  in  schemes  set  out  and  stated  in  the  complaint : 
that  afterwards  there  was  a  drawing  of  the  lotteries  in  pursu< 
ance  of  the  schemes  at  Baltimore  in  the  state  of  Maryland,  and 
that  certain  of  the  tickets  specified  drew  prizes  amounting  to 
the  sum  of  $200.60,  which  the  defendants  by  means  of  the  prem- 
ises became  and  were  liable  to  pay  to  whomsoever  should  be  the 
holder  of  the  tickets,  forty  days  after  the  drawing.  That  after 
the  drawing  the  plaintiff,  for  a  valuable  consideration  by  him 
paid  to  the  holder  of  the  tickets  which  drew  prizes,  purchased  the 
same  from  him  and  became  and  was  the  owner  and  holder  there- 
of. That  he  demanded  payment  of  the  prizes  of  the  defend- 
ants, which  was  by  them  refused.  There  was  no  averment  or 
statement  in  the  complaint  as  to  where  the  tickets  were  origin- 
ally sold  by  the  defendants,  or  where  they  were  purchased  by  the 
plaintiff  after  the  drawings. 

The  defendants  demurred,  stating,  as  ground  of  demurrer, 
that  by  the  constitution  and  laws  of  the  state  of  New-fYork,  lot- 
teries are  unlawful,  and  declared  a  nuisance,  and  the  sale  of  lottery 
tickets,  or  any  bargain  as  to  the  same,  prohibit€|l  and  made  void. 
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Judgment  was  rendered  at  special  term  in  favor  of  the  plain- 
tiff upon  the  demurrer,  which  was  reversed  at  a  general  term  of 
the  supreme  court  in  the  eighth  district,  and  judgment  given  in 
favor  of  the  defendants.  From  this  judgment  the  plaintifiii 
appeal  to  this  court. 

N.  HUly  Jr.,  for  the  appellant. 

/  H.  PaiteUy  for  the  respondent. 

W.  F.  Allen,  J.  By  the  constitution  as  well  as  the  laws  of 
the  state,  all  lotteries  and  the  selling  of  lottery  tickets  are  pro- 
hibited. Lotteries  are  declared  by  law  to  be  common  and  public 
nuisances,  and  the  uttering  of  lottery  tickets  is  made  a  misde- 
meanor, punishable  by  fine  and  imprisonment.  {Const  art.  1, 
510;  1  J«.  iS.  665,  §§  83,  36.) 

All  contracts  and  dealings  in  respect  to  lotteries  and  tickets  ia 
lotteries  being  illegal,  no  right  of  action  can  accrue  to  a  party 
by  reason  of  'such  contracts  and  dealings,  according  to  the  max- 
im, ex  turpi  causa  lum  oritur  actio.  {Broom^s  Leg.  Maxima 
850.)  I^  however,  a  contract  is  made  and  is  to  be  performed 
without  the  state^  and  is  valid  by  the  laws  of  the  place  where 
made  and  to  be  performed,  it  would  be  upheld  by  the  courts  of 
this  state,  out  of  respect  to  the  foreign  law,  and  upon  principle! 
of  comity  by  which  courts  are  governed,  if  not  contrary  to  the 
principles  of  morality  or  public  policy,  although  such  contract 
would  be  illegal  within  this  state.  It  has  been  held  that  oqd- 
tracts  made  and  to  be  performed  without  this  state  in  regard  to 
lotteries,  being  lawful  in  the  state  where  they  were  made  and  to  be 
performed,  were  not  so  plainly  contrary  to  morality  (hat  oar 
courts  could  refuse  to  give  them  effect,  tt  waa  suggested  that 
it  would  be  ungracious,  after  the  legislature  had  authorised  lot- 
teries for  educational,  religious  and  benevolent  purposes,  to  re- 
fuse to  uphold  contracts  in  respect  to  them,  upon  the  ground  that 
they  were  founded  in  moral  turpitude.  ( The  ComnumtpeaUh  ^ 
Kentucky  v.  ISass/ord,  6  Hill,  526.) 
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The  contracts  npon  if  faich  this  action  is  brought,  if  made  if  i^- 
in  thiB  state  by  a  sale  of  the  lottery  tickets  by  the  defendants 
to  the  persons  nnd^  whom  the  plaintiff  claims,  are  illegal,  and 
cannot  be  the  subjects  of  an  action.  The  plaintiff,  to  entitle 
himself  to  recoyer,  must  show  contracts  ralid  by  the  law  of 
the  plaee  where  made ;  and  if  contracts  of  this  character  relied 
upon  are  prohibited  by  the  les  fori,  it  is  incumbent  upon  him^ 
to  state  the  circumstances  which  make  this  cas^  an  exception  to 
die  rule,  as  that  the  contracts  were  made  in  a  place  and  under  dr- 
cumstancee  which  rendered  them  valid  and  legal.  The  plaintiff 
having  resorted  to  the  courts  of  this  state  to  enforce  contracts 
ph>hibited  and  made  indictable  by  the  law  of  the  state,  the  sub- 
ject matters  of  which  are  declared  to  be  public  and  common 
nuisances,  should,  by  an  averment  of  the  place  where  made,  and 
that  by  the  laws  of  that  place  such  contracts  were  authorized, 
have  shown  that  these  contracts  were  not  within  the  statute  and 
vitiated  by  it,  the  laws  of  the  state  having  no  extra  territorial 
force*  It  is  as  if  an  exception  had  been^  engrafted  upon<  the  stat- 
ute which  prohibits  all  dealing  in  regard  to  lottery  tickets,  es^ 
duding  from  its  operation  all  contracts  made  without  the  state, 
and  the  plaintiff,  in  seeking  to  enforce  a  contract  within  the  gen- 
eral statute,  must,  in  pleading,  by  proper  averments  bring  him*- 
aelf  within  the  exception.  {Chitty's  Plead.  224,  309.)  The 
courts  cannot,  in  the  absence  of  an  averment  to  that  effect,  for 
the  purpose  of  upholding  a  contract  conceded  to  be  immoral 
and  declared  to  be  illegal,  presume  that  it  was  made  in  some' 
other  state  or  country  in  which  such  contracts  are  still  tolerated. 
Neither  is  it  matter  of  defense,  to  be  alleged  by  the  defendant, 
that  it  was  made  within  the  state,  and  is  therefore  illegal.  The 
legality  and  validity  of  the  agreement  and  the  consequent  lia- 
bility of  the  defendant  are  to  be  shown  by  the  plaintiff,  by  proper 
averments  in  the  complaint.  I  do  not  suppose  that  the  courts  are 
called  upon  to  presume  or  assume  that  contracts  are  made  in  any 
particular  place  when  nothing  is  shown  in  that  behalf;  but  if  any 
presumption  is  to  be  indulged,  it  must  be  that  the  transaction 
which  is  the  foundation  of  the  action  occurred  within  the  juris* 
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diction  in  which  it  is  sought  to  be  investigated,  and  the  legal 
liabilities  resulting  from  it  enforced.  The  (juestion  of  where 
made,  if  material  to  give  validity  to  the  contract,  or  to  aid  in  its 
construction,  is  for  the  jury  upon  the  evidence,  and  like  every 
other  fact  should  be  averred  in  pleading,  that  the  judgment  may* 
be  in  accordance  with  the  allegations  as  well  as  the  proofe  of  the 
parties.  The  determination  of  the  issues  of  fact  presented  by 
the  pleadings,  shpuld  settle  the'  judgment  to  be  given,  and  the 
issues  should  be  so  framed  that  an  inspection  of  the  record  shall 
disclose  the  ground  of  the  judgment.  But  in  a  case  like  the 
present,  if  the  plaintiff  is  correct  in  his  positions,  the  rights  of 
the  parties  may,  and  probably  do,  depend  upon  a  question  of 
fact  entirely  outside  of  the  pleadings,  and  the  plaintiff's  right  to 
recover  depends  mainly  upon  a  fact  not  alleged,  and  one  there- 
fore which  the  defendant  is  not  called  upon  to  controvert  by 
answer.  The  place  of  the  making  of  the  contract  is  so  inti- 
mately connected  with  the  case  of  the  plaintiff,  and  so  material 
to  his  right  to  maintain  the  action,  that  its  affirmation  was  essen- 
tial to  the  validity  of  his  complaint.  The  plaintiff  in  his  com- 
plaint has  therefore  fiuled  to  show  a  valid  and  legal  contract 
from  which  a  liability  can  result  on  the  part  of  the  defendants, 
and  the  judgment  of  the  supreme  court  must  be  affirmed  with 
costs. 

Gardiner,  Oh.  J.  The  plaintiff  makes  title  to  the  prize 
money  in  controversy,  by  virtue  of  a  lottery  ticket,  which  he  al- 
leges in  his  complaint  that  he  acquired  subsequent  to  the  drawing 
of  the  lottery  in  the  state  of  Maryland ;  but  without  averring 
where  the  purchase  was  made.  The  instrument  purchased  was 
a  part  of  the  machinery  for  carrying  on' a  business  which  our 
law  pronounces  a  common  and  public  nuisance.  If  a  party  in- 
stitutes a  suit  in  the  courts  of  this  state,  upon  a  contract  express 
or  implied  originating  in  such  a  source,  he  is  bound  to  show 
on  the  faco  of  his  complaint,  that  his  title  was  acquired  in  a 
jurisdiction  where  gambling  was  authorized  by  law*  He  seeks 
his  remedy  in  a  state  where  this  species  of  it  is  a  public  and 
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oommon  naisance,  and  he  fails  to  show  a  title  to  relief  when  the 
moBt  &yorable  statement  he  can  make  of  his  claim,  leaves  it 
doubtful  whether  it  is  within  or  an  exception  to  the  general  rule. 
The  affirmative  is  with  him  in  pleading  as  on  a  question  upon  ev- 
idence. He  cannot  recover  by  showing  that  the  chances  in  &vor 
or  against  his  demand  are  about  equal.  He  should,  on  paper,  at 
all  events,  incline  the  balance  in  his  own  favor. 
I  think  the  judgment  should  be  affirmed.  ' 

Judgment  accordingly. 


Vassak  and  others  against  Camp  and  others.  md 

Whero  one  party  proposes  by  mail  a  contract  with  another  residing  at  a  distance,  |  ^^^ 
and  the  latter  accepts  it  and  deposits  hi/licceptance  in  the  post  ofl9oe,  addressid  f  ^^H* 
and  to  be  transmitted  to  the  fbrmer,  the  contract  is  complete.  ^V^f 

The  party  may  mako  it  a  condition  that  the  proposed  contract  shall  not  be  obllga-T 
tory  upon  him  mitil  he  receives  notice  of  its  aooeptancei  or  unless  he  reo^fes  I 
snch  notice  by  a  specified  tune ;  but  if  he  do  not,  the  contract  is  binding  on  / 
him  fh>m  the  time  the  acceptance  is  deposit^  for  transmission  to  him  by  taaSlJ 
^*^*'^ftTtfh  h'^  nftver  receive  it^  • 

Accordingly  where  merchants  resfding  at  Sacket's  Harbor  forwarded  by  mail  to 
brewers  at  Poughkeepsio  a  proposed  contract,  signed  by  the  former,  to  pmx:haw 
and  deliver  to  the  latter  barley,  with  a  counterpart  to  be  signed  and  retamed 
by  tbeui,  if  they  accepted  the  proposal,  and  the  latter,  on  the  receipt  t>f  the 
proposed  contract,  accepted  it  and  signed  the  counterpart  and  deposited  it  in 
the  post  office  at  Poughkeepsie,  hi  a  letter  of  acceptance  directed  and  to  be  ^,  - 

transmitted  by  mail  to  the  former  at  Sacket's  Uarbor ;  Hddt  that  the  deposit  of 
the  acceptance  and  counterpart  in  the  post  office  conaummated  the  contract' 
and  that  it  was  obligatory  on  the  parties  making  the  proposid,  although  they 
never    received  the  acceptance. 

Action  to  recover  damages  for  the  breach  of  an  alleged  con- 
tract to  deliver  ten  thousand  bushels  of  barley. 

On  the  trial  of  the  cause  at  the  Dutchess  Go.  circuit,  before 
Justice  Barculo,  it  was  proved  that  the  plaintiffs  were  brewersi 
doing  business  at  Poughkeepsie,  and  the  defendants  merchants 
And  produce  dealers  at  Sacket's  Harbor ;  that  on  the  22d  of  An* 
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gust,  1850,  the  defigndants  addressed  and  forwarded  to  the  plain- 
tiffs at  Ponghkeepsie,  by  mail,  a  letter  dated  on  that  day,  al 
Backet's  Harbor,  in  which  they  say,  "We  will  undertake  to  de- 
fiver  yon  at  Albany,  between  the  Ist  and  20th  October  next, 
from  5000  to  10,000  bushels  of  first  quality  Jefferson  county 
barley  of  this  year's  growth,  at  67^  cents  per  bushel,  and  weigh- 
ing not  less  than  48  lbs.  per  bushel.  It  being  understood  that 
if  this  offer  shall  be  accepted,  speedy  notice  of  the  same  be  given 
us ;"  and  that  on  the  26th  of  the  same  month  the  plaintiffs  wrote 
and  forwarded  to  the  defendants  by  mail  a  letter  in  which  they 
say,  "  Yours  of  the  21^d  inst.  is  before  us,  and  in  reply  we  accept 
of  your  offer  for  ten  thousand  bushels  Jefferson  county  barley, 
and  herewith  enclose  a  contract  for  the  same,  signed  by  us,  with 
duplicate ;  the  latter ^ySoIjSll^zecute  and  return  by  the  next 
maa." 

This  letter  contained  a  contract  signed  by  the  plaintiffs,  and  a 
dupUcate  thereof  to  be  signed  by  the  defendants,  which  dupU* 
cate  was  in  the  words  following :  "  Sacket's  Harbor,  August  26, 
1850.  For  and  in  considerati^  of  one  dollar  to  us  in  hand  paid 
by  M.  Yassar  &  Co.,  the  receipt  whereof  is  hereby  acknowledged, 
we  hereby  agree  to  deUver  them  in  the  city  of  Albany,  on  or 
before  the  20th  of  October  next,  ten  thousand  bushels  of  first 
quality  Jefferson  county  two^owed  barley,  of  this  seasim's 
growth,  to  weigh  not  less  than  4$  pounds  per  bushel,  at  sixty- 
seven  and  a  half  cents  per  busiel,  (67^100)  cash  on  delivery. 
Measuring  divided  as  usual."     * 

On  the  80th  of  August  tfa^^oeffi^ants  forwarded  to  the  plain- 
tiffs by  mail  a  letter  dated  thyfly,  in  which  they  say,  ^' Your 
&vor  of  the  26th  instant  rea4^  us  this  day.  By  reference  to 
our  proposal  you  will  perceive  that  it  wa^niot  restricted  to  any  one 
particular  kind  of  barley,  except '  firit  quality  Jefferson  county 
barley.'  We  have  therefore  enclosed  the  contracts  yon  sent  aS| 
and  sent  you  others  with  our  signature  and  a  duplicate  for  you 
to  sign  and  send  us.  We  have  extended  the  period  of  delivery 
to  the  80th  of  October,  as  there  will  Le  at  least  ten  days'  delay 
from  the  date  of  your  letter  before  we  can  receive  and  act  up<« 
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your  reply.  As  soon  as  receiTdd,  we  shall  send  amongst  the  / 
fanners  and  secure  the  first  lots,  even  at  an  extra  price,  and  when  ( 
not  threshed  out,  shall  caution  them  against  iHreaking  the  barley  / 
as  little  as  possible." 

In  this  letter  the  defendants  re-enclosed  to  the  plaintiffs  the 
contract  and  duplicate-xe<^ed  from  them,  without  signing  the 
laRtir,  xuid  fbJ^wifSed  to  the^plijntiffs  a  proposed  contract  signed 
by  the  defendants,  dated  AuigostSO,  1850,  in  the  same  langtiage 
as  the  duplicate  above  set^orth,  omitting  the  words  ''  two-rowed" 
and  inserting  80th  of  October  instead  of  the  20th,  as  the  time 
for  the  delivery,  with  a  duplicate  thereof  to  be  signed  by  the 
plaintiffs.  This  last  mentioned  letter,  with  the  enclosures,  was 
received  by  the  i^aintiffs  on  the  8d  or  4th  of  September,  and 
they  signed  the  duplicate  received  by  them,  enclosed  it  in  a  letter 
whkh  they  addressed  to  the  defendants  at  Backet's  Harbor,  and 
on  the  4th  of  September  deposited  this  letter,  so  addressed,  in  V^ 
the  post  ofiSce  at  Poughkeepsie.  In  this  last  mentioned  letter, 
as  appeared  by  a  copy  thereof  retained  by  them,  the  plaintiffs 
said,  '^  Incurs  of  the  30th  ultimo^  enclosing  contract  for  10,000 
bushels  of  barley,  was  received  this  morning,  and  herewith  return 
the  duplicate  signed  by  us.  Your  correction  in  regard  to  its 
being  purely  of  the  two-rowed  kind  was  perfectly  right,  although 
in  our  letter  of  the  26th  inst.  it  did  not  occur  to  us  that  your 
county  raised  any  other  kind  of  barley,  to  any  very  considerable 
extent  We  have  no  objection  to  receiving  either  kind,  provided 
it  has  been  grown  together ;  but  if  it  comes  separately  we  ex- 
pect you  will  keep  it  apart,  it  being  quite  difScult  to  malt  it 
when  mixed,  grown  on  different  furms.  We  are  glad  to  notice 
your  remark  respecting  care  in  selecting  good  qualities,  and 
especially  the  caution  to  your  farmers  toward  breaking  the  ker- 
nels in  the  process  of  threshing." 

On  Uie  14th  of  September  the  defendants  wrote  to  the  plain- 
tiffiB,  referring  to  the  letter  of  the  former  of  the  SOth  of  August, 
stating  that  they  had  been  daily  expecting  and  awaiting  a  reply, 
but  had  received  none,  and  that  there  had  been  so  much  delay 
tiiat  it  would  be  then  difficult  to  purchase  in  Jefferson  county 
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the  proposed  quantities  of  first  quality  barley,  as  purchasef  8  had 
within  a  few  days  previous  been  among  the  farmers  and  engaged 
a  large  portion  of  the  crop,  and  requesting  that  the  proposed  con- 
tract forwarded  to  the  plaintifis  on  the  80th  of  August  be  return- 
ed. To  this  the  plaintiffs,  under  date  of  19th  September,  replied, 
stating  what  they  had  done  on  the  4th  of  September,  as  herein 
before  stated.  By  subsequent  letters  the  plaintiffs  insisted  that 
there  was  a  valid  contract  •which  the  defendants  should  fulfill, 
which  the  latter  denied. 

The  defendants  gave  evidence  tending  to  prove  that  the  letter 
of  the  4th  of  September,  with  the  counterpart  of  the  contract 
signed  by  the  plaintiffs,  was  never  received  by  them,  or  their 
agents  or  clerks,  and  that  they  had  no  knowledge  or  notice  that 
the  plaintiffs  had  assented  to  or  signed  the  same  until  the  receipt 
of  their  letter  of  the  19th  of  September ;  and  that  the  defendants 
were  in  a  situation  and  ready  to  have  performed  the  contract, 
and  could  have  done  so  with  profit,  if  they  had  received  the 
counterpart  signed  by  the  plaintiffs,  or  had  notice  that  they  ab- 
sented to  the  contract,  at  any  time  prior  to  about  the  middle  of 
September. 

The  plaintiffs  gave  evidence  tending  to  prove  that  the  letter 
of  the  4th  of  September  was  received  by  mail,  at  the  post  office 
at  Sacket's  Harbor,  and  placed  by  the  postmaster  in  the  letter- 
box of  the  defendants  in  that  office. 

The  jury,  in  response  to  written  interrogatories  submitted  to 
them  by  the  court,  found  "  that  the  letter  of  the  plaintiffs  of  the 
4th  of  September,  containing  the  counterpart  and  addressed  and 
deposited  as  hereinbefore  stated,  was  transmitted  by  mail  to  the 
post  office  at  Sacket's  Harbor,  and  was  there  deposited  by  the 
postmaster  in  the  letter-box  or  drawer  of  the  defendants  in  said 
office,  on  or  about  the  7th  day  of  September  aforesaid ;  and  that 
there  was  no  sufficient  evidence  that  the  defendants  ever  received 
such  letter ;"  and  also  assessed  the  amount  of  damages  in  the 
event  that  the  plaintiffs  were  entitled  to  recover.  Thereupon  the 
said  justice  ruled  and  decided  that  tKe  contract  was  obligatory 
upon  the  defendants,  and  ordered  judgment  for  the  plaintifiis  for 
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the  amount  of  the  damages  assessed ;  and  the  counsel  for  the 
defendants  excepted.  This  judgment  was  affirmed  by  the  su- 
preme court  at  general  term,  in  the  second  district.  The  defend- 
ants appealed  to  this  court. 

There  were  other  questions  litigated  and  decided,  distinct  from 
the  question  whether  or  not  there  was  a  valid  contract ;  but  they 
were  peculiar  to  the  facts  of  this  case,  ai;^d  not  of  general  interest. 

/.  A»  Spencer,  for  the  appellants. 

C  Swan,  for  the  respondents. 

Selden,  J.  The  first  and  most  important  question  present- 
ed in  this  case  is  :  Did  the  contract,  for  the  delivery  of  10,000 
bushels  of  barley,  at  the  city  of  Albany,  ever  become  obligatory 
tipon  the  defendants  ;  and  if  so,  at  what  time  ? 

It  is  insisted,  on  the  part  of  the  plaintifis,  that  a  contract  was 
consummated  by  the  correspondence  between  the  parties,  irre- 
spective of  either  of  the  formal  agreements  signed  by  them  re- 
spectively ;  that  the  proposition  made  by  the  defendants,  under 
date  of  the  22d  of  August,  was  distinctly  and  unequivocally  ac- 
cepted by  the  plaintifis  in  their  letter  of  the  26th ;  and  that  the 
contract  thus  perfected  having  been  subsequently  embodied  in 
the  agreement  dated  August  80th,  takes  effect  from  the  26th, 
when  the  offer  was  accepted.  There  are,  however,  two  conclu- 
sive objections  to  this  position.  First.  It  is  evident,  from  the 
correspondence,  that  there  was  no  concurrence  of  the  parties  as 
to  the  precise  terms  of  the  contract,  until  the  mutual  execution 
of  the  written  agreement,  dated  August  80th.  The  letters  on 
one  side  mentioned  only  "  first  quality  Jefflerson  county  barley," 
while  those  on  the  other  spoke  of  "  two-rowed"  barley.  That 
this  discrepancy  in  the  views  of  the  parties  continued  up  to  and 
afker  the  26th,  is  proved  by  the  enclosures  in  the  plaintiff^'s  let- 
ter of  that  day.  The  general  acceptance  of  the  defendant's 
offer,  in  the  commencement  of  that  letter,  is  qualified  by  the 
terms  of  the  written  contract  enclosed,  showing  how  the  plaintiffs 
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understood  the  offer.  The  plaintiffs  cannot  be  held  to  have  aa- 
sented  by  that  letter  to  any  contract,  except  that  which  was  em- 
bodied in  the  written  agreement  enclosed,  to  which  the  letter 
itself  referred.  The  two  must  clearly  be  construed  together. 
Bat,  again,  if  the  parties  had  entirely  agreed  upon  the  terms  of 
the  contract,  in  their  previous  correspondence,  the  change  in  the 
written  agreement  of  the  30th  of  August,  in  regard  to  the  time 
for  the  delivery  of  thq  barley,  made  that  a  new  contract,  to  take 
effect  from  the  time  of  its  adoptiiHi,  and  superseded  the  previous 
arrangement.  i 

The  real  question  then  is,  as  to  the  validity  of  the  agreement 
dated  August  80th,  and  as  to  the  time  when  it  took  effect,  if  at 
all.  This  agreement  was  signed  by  the  defendants,  and  transmit- 
ted by  them  on  the  day  of  its  date,  by  mail,  to  the  plaintiffs,  with  a 
counterpart  to  be  signed  by  the  latter  and  returned.  The  plain- 
tiffs received  the  documents  on  the  4th  of  September,  signed  and 
enclosed  the  counterpart,  and  deposited  it  in  the  mail  the  same 
day,  addressed  to  the  defendants  at  Sacket's  Harbor,  where  they 
resided.  Was  any  thing  more  necessary  to  complete  the  agree- 
ment ;  did  the  contract  become  obligatory  ijpon  the  deposit  of  the 
counterpart  in  the  mail,  duly  executed  by  the  plaintiffs,  or  was 
its  receipt  by  the  defendants^  or  notice  to  them  of  its  execution, 
essential  to  its  validity? 

This  precise  question  has  been  so  fully  considered,  in  several 
modem  cases,  that  it  would  be  a  work  of  entire  supererogation 
to  discuss  it  here.  It  arose  in  England  in  the  case  of  Adams  v. 
LindseU^  (1  Barn.  ^  Aid.  681.)  In  that  case  an  offer  to  sell 
wool  was  made  through  the  mail.  The  offer  was  received  by  the 
plaintiffs  on  the  5th  of  September,  who  wrote  and  mailed  their 
answer,  accepting  the  offer,  the  same  evening ;  but  this  answer 
was  not  received  until  the  9di  of  September  by  the  defendants^ 
who,  in  the  meantime,  supposing  their  offer  had  not  been  accept- 
ed, had  sold  the  wool  to  other  parties.  The  action  was  for  the 
non-delivery  of  the  wool ;  and  if  the  contract  was  regarded  as 
consummated  on  the  5th  of  Sept.,  when  the  answer  accepting  die 
offer  was  mailed,  the  defendants  were  liable ;  bat  if  not  until  ita 
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reeeipton  the  9th,  then  no  liability  attached.  The  court  held  anan-\ 
imoody  that  the  contract  became  obligatory  on  the  5tk^heR4)le/ 
answer  of  the  pUdntiffa  was  c(eposited  in  the  maSL^yin  the  case 
of  MaeHer  y.  Frith^  (6  Wend.  108,)  the  same  question  arose  in 
fltis  state,  and  was  very  elaborately  discussed  by  our  late  court  of 
errors.  The  court  in  that  case,  by  an  almost  unanimous  vote, 
aflbmed  the  doctrine  of  Adams  y.  Lindsell^  in  opposition  to  that 
of  McCuUoch  y.  The  Eagle  Inmrance  Co.,  (1  Pick.  278,)  in 
which  the  supreme  court  of  Massachusetts  had  adopted  a  differ- 
ent rule.  The  decision  in  Mactier  y.  Frith  has  since  been  fol- 
bwed  in  our  own  state  in  the  case  of  Brisban  y.  Boydj  (4 
PaigBj  17 ;)  in  the  state  of  Connecticut,  in  the  case  of  Averill 
T.  HedffCy  (12  Conn.  424 ;)  in  Pennsylyania,  in  the  case  of  Ham- 
ilton y.  Lycoming  Ins.  Co.  (5  Barr,  889 ;)  and  in  Georgia,  in 
Levjf  y.  Coke^  (4  Georgia  R.  1.) 

The  question  has  also  again  arisen  in  England,  and  been 
passed,  upon  by  the  house  of  lords  there,  in  the  case  of  Dunhp 
y.  ISggins,  (12  Juristy  295.)  In  that  case,  the  case  of  Adams 
y.  lAndseU  is  referred  to  and  confirmed  in  the  most  decided  and  . 

unequiyocal  terms.  /  The  doctrine  of  this  case,  therefore,  and  .     ^  / 
that  of  Mactier  y.  Frith,  (6  Wend.  108,)  must  be  considered  aa  R^  - 
too  firmly  settled,  both  in  this  country  and  in  England,  to  be 
shaken  or  doubted.    It  is  moreoyer  maintained,  in  the  cases  re->' 
ftrred  to,  by  the  most  satisfactory  and  conolnsiye  reasoning. 

But  it  is  insisted  by  the  defendants'  counsel,  that  this  case  is 
taken  out  of  the  rule  by  the  concluding  clause  in  the  defendant's 
letter  of  the  30th  August,  which  is  in  these  words,  yiz :  '^  We 
haye  extended  the  period  of  deliyery  to  the  80th  of  October,  as 
there  will  be  at  least  ten  days'  delay  from  the  date  of  your  letter, 
before  we  can  receiye  and^tet  upon  your  r^ly.  AsjoofiJ^  re- 
cfioedy  we  shall  send- amongst  the  &rmers  and  secure  the  first 
lots,  eyen  at  an  extra  price,  and  where  not  threshed  out,  shall 
caution  them  against  breaking  the  barley  as  little  as  possible." 
The  idea  advanced  is,  that  this  elause,  taken  in  connection  with 
that  in  the  defendants'  letter  of  the  22d  August,  in  which  they 
say,  ^  It  being  uvlerstood  that  if  this  offer  be  accepted,  speedy 
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notice  of  the  same  be  given  us,"  is  equiralent  to  an  express  con- 
dition, that  the  defendants  would  be  bound  from  the  time  when  they 
should  receive  notice  of  the  plaintins'  acceptance,  and  not  before. 
But  this  position  gives,  I  think^  a  forcft  st^H  a.n  int^rprfttafinn 
T'^'  ^         to  those  clauses  which  was  never  intended,  and  which  they  will 
^o^j-^  hardly  bear.    The  clause  in  the  letter  of  the  22d  August  cannot 

W^  ^J^  ^^^^  propriety  be  supposed  to  refer  to  any  other  than  a  notice 
-- '  .^  (  by  mail,  through  which  the  whole  negotiation  was  no  doubt  ex- 
^  pected  to  be,  and  was  in  fact  conducted.    When  a  notice  is,  to  be 

given  by  mail,  in  most  cases  if  not  iaall,  it  ia  sufficient  for.  the 
party  giving  notice  to  deposit  in  the  mail.  He  can  do  nothing 
more  to  insure  its  safe  delivery,  and  is  not  responsible  for  its 
miscarriage.  In  regard  to  the  clause  in  the  letter  of  the  30th 
August,  it  appears  to  me  plain,  that  it  was  not  intended  and 
cannot  be  construed  as  fixing  the  time  when  the  contract  should 
become  obligatory,  but  as  expressive  merely  of  the  promptness 
with  which  the  defendants  designed  to  act,  upon  receiving  notice 
that  their  offer  was  accepted.  Something  less  equivocal  than 
this,  should  be  required  to  change  a  fixed  and  settled  rule  of  law. 
My  conclusion  therefore  is,  that  the  contract  was  perfected, 
and  became  obligatory  upon  aU  the  parties,  on  the  4th  of  Sep- 
tember, when  the  counterpart  was  deposited  in  the  mail,  and  not 
before.  It  being  a  contract  purely  prospective,  having  no  rela- 
-tion  to  any  thing  past,  the  antedating  has  no  effect  whatever 
upon  the  time  of  its  inception. 

Denio,  J.  [After  discussing  the  other  questions.]  I  come, 
therefore,  to  the  inquiry  whether  there  was  in  fi^^t  any  contract 
really  concluded  between  the  parties  for  the  sale,  or  for  the  pro- 
curing and  delivery  of  barley  by  thefiofendants  to  the  plain  tifis. 
There  cannot  be  any  dispute  about  the  facts.  The  correspond- 
ence prior  to  the  30th  August,  is  only  material  for  the  purpose 
of  determining  who  the  contracting  parties  were,  and  as  explan- 
atory to  what  afterwards  took  place ;  for  the  defendants,  by  their 
letter  of  that  date,  inserted  in  the  proposed  contract  a  sub- 
stantial alteration  of  the  terms  which  the  plaintiffs  had  proposed. 
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which  prerented  it  from  amoimtiDg  to  an  acceptance  of  the  con* 
tract  which  the  plamisffs  had  offered  to  enter  into.  That  letter 
was,  therefore,  a  fresh  proposal,  and  amoonted  to  nothing  unless 
it  should  be  assented  to  by  the  plaintifis.  On  the  day  the  pkbr 
tiffs  receiyed  it  by  niail  at  Poagfakeepsie,  they  subscribed  the 
brief  contract  enclosed  in  it,  which  they  re-enclosed  in  a  letter 
addressed  to  the  defendants  at  Sachet's  Harbor.  That  letter, 
with  its  enclosure,  arrived  at  its  destination  by  due  course  of 
the  mail,  and  was  placed,  by  the  postmsaBter,  in  the  defendants' 
drawer  at  the  post  office.  It  was  afterwards  lost,  without  actually 
reaching  the  hands  of  the  defendants.  I  do  not  see  the  slight- 
est reason  to  doubt  the  entire  integrity  gI  the  defendants.  They 
had  no  motive  for  suppressing  the  lett^  if  they  had  received  it, 
but  a  atrong  one  for  acknowledging  and  acting  upon  it  The  loss  ^R 
(4j^he  letter  was  a  misfortune,  by  means  of  which  some  two^  "-^^ 
thonfland  dollars  were  lost ;  and  the  q[ueBtion  is  upon  which  of 
these  parties  the  law  casts  the  burthen  of  that  loss.  This  de* 
pendfl  upon  the  question  whether  a  binding  and  operative  execu- 
tory contract  resulted  fit>m  the  fiicts  which  have  been  mentioned; 
for  if  such  a  contract  was  effected,  the  plaintiffs  were  entitled  to 
the  benefit  of  it,  though  the  breach  on  the  part  of  the  defend- 
ants was  not  willful  or  designed,  but  was  the  result  of  accident 
and  misfortune.  Where  two  parties,  both  being  present  together;, 
enter  into  negotiations  looking  to  the  making  of  a  contract,  the  \ 
minds  of  both  must  ordinarily  meet  at  the  same  time  upon  the  \ 
same  identical  terms,  or  no  contract  is  made.  T^ere  the  par-  ;  —^  ^ 
ties  reside  at  a  distance  from  eadi  other,  and  the  negotiation  is 
conducted  by  written  correspondence,  though  there  must  be 
the  assent  of  both  parties  to  the  same  provisions,  it  is  of  course 
impracticable  that  such  assent  should  be  manijEeated  simulta- 
neously. One  must  state  what  he  is  willing  to  agree  to,  and  the 
other  must,  when  the  proposition  has  reached  him,  assent  to  the 
same  terms,  and  in  some  manner  manifeet  that  assent  Prior  to* 
the  case  which  I  am  about  to  mention,  the  authorities  were  sup- 
posed to  leave  it  doubtful  whether  a  C(mtract  was  created  by  the 
assent  of  the  party  to  whom  the  proposal  was  made,  until  the 
K«R,— Vol.  I.  67 
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evidence  of  such  assent  had  actually  come  to  the  knowledge  of 
the  party  who  had  made  the  proposal.  That  doubt  was  put  at 
rest  by  the  decision  of  the  court  for  the  correction  of  errors,  in 
Mactier  v.  FHth,  (6  Wend.  106.)  Two  persons  were  joint  own- 
ers of  a  cargo  of  brandy  which  had  been  shipped  on  their  ac- 
count in  France  for  the  port  of  New-Tork.  Frith,  one  of  the 
parties,  resided  at  St.  Domingo,  and  Mactier,  the  other  joint 
owner,  resided  in  New-Tork.  Frith,  while  the  cargo  was  sup- 
posed to  be  at  sea,  wrote  to  Maatier,  proposing  that  the  latter 
should  take  the  adventure  solely  on  his  own  agcount.  While 
that  offer  remained  open,  and  after  the  brandy  had  arrived  in 
New- York,  Mactier  wrote  to  Frith  that  he  had  decided  to  take 
the  adventure  on  his  own  account,  and  had  credited  him,  Frithi 
with  the  invoice.  The  letter  was  forwarded,  but  before  it  could 
^^*  reach  Frith,  Mactier  died,  and  a  controversy  arose  between 
Frith  and  the  representatives  of  Mactier,  as  to  the  ownership 
of  Frith's  original  share  of  the  cargo.  The  determination  of 
this  controversy  depended  upon  the  question  whether  a  contract 
of  sale  had  been  consummated  before  Mactier  died.  The  court 
held,  reversing  a  decree  of  the  chancellor,  that  such  a  con- 
tract had  been  concluded.  The  principle  established  was  that 
it  was  only  necessary  lliat  there  should  be  a  concurrence  of  the 
minds  of  the  parties  upon  a  distinct  proposition,  manifested  by 
an  overt  act ;  that  the  sending  of  a  letter  announcing  a  consent 
to  the  proposal  was  a  sufficient  manifestation,  and  consummated 
i  the  contract  from  the  time  it  was  sent.  The  court  therefore 
held  that  the  property  in  the  brandies  passed  in  Madder's  life- 
time. 

It  would  answer  no  useful  purpose  to  review  the  antecedent 
authorities  which  were  examined  and  considered  in  that  case. 
Being  a  judgment  of  the  court  of  last  resort,  it  is  high  evidence 
of  the  law,  and  necessarily  decides  the  question  now  before  us, 
unless  there  is  a  material  distinction  in  principle  between  the  two 
cases.  The  contract  in  the  case  of  Frith  V.  Mactier  was  an 
executed  one  ;  but  the  alleged  agreement  here  was  executozy. 
I  do  not  perceive  that  this  constitutes  a  distinction  ^vorable  to 
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the  defendants.  If  such  facts  would  constitute  a  contract  which 
would  pass  the  title  to  property,  there  is  no  good  reason  for  hold- 
ing that  it  would  not  be  sofEicient  to  bring  into  existence  an  ex- 
ecutory undertaking,  binding  the  parties  by  way  of  agreement. 
The  defendants'  counsel  however  maintains  that  by  a  fair  con- 
struction of  the  proposition  made  by  the  defendants  in  their 
letter  of  the  30th  of  August,  it  was  made  a  condition  that  theX^ 
contract  should  not  become  operative  until  the  plaintiffs'  assent 
had  actually  come  to  the  knowledge  of  the  defendants.  Not- 
withstanding the  rule  of  law  which  I  have  considered  as  settled 
by  the  judgment  of  the  court  of  errors,  I  do  not  doubt  but  that 
a  party  proposing  to  contract  may  make  it  a  condition  that  no 
bargain  shall  arise  or  be  consummated  until  the  affirmative  answer , 
of  the  other  party  shall  be  actually  received  by  the  party  pro-' 
posing.  The  question  then  is  whether  such  a  condition  is  found 
in  this  letter.  It  is  not  so  stated  in  terms.  By  the  next  pre- 
ceding letter  of  the  plaintiffs  they  had  proposed  the  20th  of 
October  as  the  time  for  the  delivery  of  the  barley.  The  defend- 
ants changed  the  time  by  extending  it  ten  days ;  till  the  80th  of 
October.  For  this  change  they  give  the  following  reason :  '^  We 
have  extended  the  period  of  delivery  to  the  30th  of  October,  as 
there  will  be  at  least  ten  days  delay  from  the  date  of  your  let- 
ter before  we  can  receive  and  act  upon  yoUr  reply."  There  is 
nothing  in  this,  as  it  seems  to  me,  indicative  of  an  intention  to  shift 
the  consequences  of  a  miscarriage  of  a  letter  from  the  plaintiffs 
to  the  defendants.  It  is  apparent  that  no  idea  of  the  loss  or 
imBcarriage  of  the  plaintifis'  expected  letter  was  in  the  minds  of 
the  defendants.  They  counted  on  the  fidelity  of  the  mails  and 
of  the  officers  of  the  post  office,  and  as  a  delay  in  completing 
the  contract  had  arisen  from  the  modification  of  the  terms,  they 
proposed  a  later  period  for  thedelivery  of  the  barley  corre4>onding 
with  that  delay.  To  create  a  distinction  which  should  be  sufficient 
tot^e^a  case  out  of  the  rule  of  law  to  which  I  have  referred, 
the  condition  should,  |be  jxplicitlv  stated,  so  that  th<^  P^^  ^ 
whom  the  proposal  is  made,  may,  should  he  think  proper,  dia- 
jittfth  a.  my^flfflgftr  nr  ia^Vft  n^mft  nther  method  of  performing  the 
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condition  by  bringing  the  acceptance  home  to  the  knowledge  of 
the  other  party.  But  the  letter  proceeds :  "  As  soon  as  received, 
that  is,  [the  answer,]  we  shall  send  among  the  fiirmers  and  secure 
the  first  lot,"  &o.  This  remark  conyeyed  no  intimation  to  the 
plaintiffs  that  a  condition  was  intended  to  be  annexed,  which 
would  change  the  ordinary  rule  of  law.  It  seems  to  have  been, 
made  in  order  to  show  the  plaintiffs  the  kind  of  diligence  and 
energy  with  which  ihey  intended  to  execute  the  contract.  They 
had  placed  the  time  of  delivery  so  remote  as  to  afford  them 
time  to  purchase  and  forward  the  barley  after  the  receipt  of  the 
acceptance,  taking  into  account  the  ordinary  delays  of  the  mail. 
That  the  mail  was  contemplated  as  the  medium  of  transmission  is 
perfectly  plain  from  all  the  letters,  and  especially  firpm  the  sub- 
sequent ones  written  by  the  defendants,  in  which  they  suggest 
that  the  miscarriage  hap  been  occasioned  by  an  error  in  that 
department.  Such  delays  the  defendants  took  into  considera- 
tion and  provided  for,  but  they  made  no  suggestion  as  to  what 
was  to  be  the  consequence  of  the  miscarriage  of  a  letter,  simply 
because  no  such  circumstance  had  crossed  their  minds.  Upon\ 
the  whole  case,  I  am  of  opinion  that  the  contract  became  opera- 1 
tive  when  the  plaintiffs  signed  the  dnnlioate  cogtmct-  and  I 
placed  it  in  the  post  office  addre&sed  to  the'pliliiSlySd  that/ 
the  acddent  by  which  the  letter  failed  to  oome  to  the  actual  know!/ 
edge  of  the  defendants  was  the  misfortune  of  the  defendfarfg  ^^^ 
not  of  the  plaintiffs.  I  am  consequently  in  &vat  of  affirming  Ae 
judgment  of  the  supreme  court. 

Judgment  aceofdin|^y. 
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Whera  ft  party  by  an  iutnuneDt  in  writing  tSgned  by  him,  and' dated  tlia  dth  c# 
September,  1889,  for  value  received,  agrees  to  pmt:haae  of  another  at  tha  eipl- 
lation  of  one  year  fh)m  the  date  of  the  instrument,  stock  at  a  price  named,  tha 
sale  and  transfer  of  the  stock  and  the  payment  of  the  price  are  dependent  acts 
to  be  concurrently  performed. 

To  entitia  the  vendor  to  recover  upon  the  agreement,  he  mUit  aver  and  prove  a 
tender,  or  offer  to  sell  and  transfer  the  stock  to  the  party  cooftraotiiig  to  pur* 
chase,  at  the  ezpkytion  of  the  year. 
^A  count  averring  that  he  was  ready  and  willing  to  sell  and  transfer  the  stock  at 
the  time  named  therefor  in  the  instrument,  is  bad  on  demurrer. 

But  a  count  upon  the  agreement  wliich  averred  that  the  veddor  was  ready  and 
wffllng,  and  at  the  ezpiratlon  of  one  year  fhnn  the  date  of  the  InstrasieDty 
to  wit,  on  the  7th  of  September,  1840,  oflfered  to  the  pmrohaser  tosaU  and  tiaoa^ 
fer  to  him  the  stock,  is  sufficient. 

Where  the  time  stated  under  a  videlicet  is  repugnant  to  the  previotis  allegation, 
it  will  be  rejected. 

Assumpsit,  commence  in  1846.  The  declaratioii  contains 
five  oonnts  upon  an  instrument  signed  by  the  defendant  in  the 
follQwing  words :  "  For  value  received,  I  agree  at  the  expiration 
of  one  year  from  this  date,  to  purchase  thirty  shares  of  the 
eapital  stock  of  the  Southern  life  Insurance  and  Trust  Company, 
of  Ralph  Lester  of  the  city  of  Rochester,  for  the  sum  of  three 
thonsaad  doHars.  Dated  September  6th,  1889.  (Signed,)  Simeon 
B.  Jevett*  Neither  the  1st,  2d,  4th  or  5th  count  contained 
any  averment  of  an  offer  or  tender  of  the  stock  to  the  defendant. 
In  each  of  these  counts  it  is  averred,  that  although  he  the  said 
plaintiff  hath  always  been  ready  and  willing  to  sell  and  transfer 
unto  the  defendant  the  said  thirty  shares  of  the  capital  stock 
of  said  company,  for  the  said  sum  of  three  thousand  dollars,  yet 
the  defendant,  although  often  requested  so  to  do,  hath  not  pur- 
diased  from  the  plaintiff  said  thirty  shares  of  stock  for  the  sum 
aforesaid,  but  hitherto  has,  and  does  refuse  so  to  do.  The  third 
oount  averred  "  that  the  plaintiff  has  at  all  times,  sinc^  the 
Biakisg  of  said  instrument,  been  ready  and  willbg,  and  at  tha 
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expiration  of  one  year  from  the  date  of  said  instrument^  to 
wit,  on  the  7th  day  of  September,  1840,  to  wit,  at  Rochester 
aforesaid,  offered  to  the  said  defendant  to  sell  and  transfer  to 
him  the  said  thirty  shares  of  the  capital  stock  of  said  company 
for  the  mm  aforesaid.  Yet  the  said  defendant  did  not  at  ihd 
expiration  of  one  year  from  the  date  of  said  instrument,  nor  at 
any  tkde,  although  often  requested  so  to  do,  purchase." 

The  defendant  demurred  separately  to  each  count,  and  assign- 
ed with  other  causes  of  demurrer,  that  it  is  not  stated  Or  averred 
in  said  counts  that  the  plaintiff,  at  the  expiration  of  one  year 
from  the  date  of  the  instrument  therein  mentioned,  or  at  any 
time  before  the  commencement  of  the  suit,  tendered  to  the 
defendant,  or  offered  to  sell  or  transfer  to  him,  the  said  thirty 
shares  of  stock.  The  plaintiff  joined  in  the  demurrers,  and  the 
supreme  court,  sittmg  in  the  seventh  district,  gave  judgment 
thereon  in  &vor  of  the  defendant.  {See  12  Barb,  502.)  The 
plaintiff  appealed  to  this  court 

John  H.  Reynolds^  for  the  appellant 

H.  R.  Sdden^  for  the  respondent 

Edwards,  J.  If  the  instrument  upon  which  this  suit  la 
brought  be  construed  according  to  the  plain  rules  of  common 
sensoy  without  regard  to  legal  subtleties  and  refinements,  it 
seems  to  me,  that  there  can  be  but  little  difficulty  in  coming  to 
a  conclusion  as  to  its  true  meaning  and  effect.  The  defendant 
agrees  to  purchase  thirty  shares  of  stock,  on  a  particular  day, 
at  a  fixed  price.  ]!^  credit  whatever  is.  given.  Now,  what  \s 
he  bound  to  do  in  order  to  make  such  a  purchase  ?  He  certainly 
is  not  bound  to  pay  the  price  agreed  upon,  without  receiving 
any  thing  in  return.  A  cash  purchase  can  only  be  made  by  a 
payment  of  the  purchase  money  on  the  one  side,  and  a  delivery 
of  the  thing  purchased  on  the  other.  These  are,  and  must 
necessarily  be  concurrent  lu^ts.  The  purchaser  is  not  bound  to 
pay  the  purchase  money  unless  he  receives  the  thing  purdbased  ; 


ALBANY,  SEPTEMBjaR,  1864.  455 

Lester  against  Jewett 

and  how  can  it  be  said  that  he  has  refbsed  to  receive  the  thing 
pizrchased,  and  to  pay  the  money  for  it,  when  he  has  never  had 
the  opportunity  of  receiving  it  ?  I  cannot  perceive  how  a  person 
can  be  said  to  be  in  default  for  not  doing  a  ^tnng,  when  the 
party  who  alleges  his  default,  and  who  alone  could  put  it  in  hiB 
power  to  do  the  thing,  has  neglected  to  do  so. 

There  is,  undoubtedly,  a  great  discrepancy  in  the  reported 
cases  in  which  the  question  has  arisen  whether  covenants  and 
promises  were  dependent  or  independent ;  or,  perhaps,  the  prop- 
osition may  be  more  correctly  stated  by  saying,  that  many  of  the 
older  cases  have  neither  been  approved  of,  nor  followed,  in  the 
modem  decisions.  The  case  of  Turner  v.  Cfoodtinn,  (10  Mod, 
153, 189,  222,)  which  is  somewhat  analogous  to  the  one  under 
consideration,  was  cited  and  relied  upon  by  the  plaintiff.  Thali 
was  an  action  of  debt  upon  a  bond  for  £3000,  conditioned  for 
the  payment  of  £1500.  The  condition  recited  that  whereas 
Dibble  was  indebted  to  Turner  on  a  bond  for  £3000,  conditioned 
for  the  payment  of  £1500,  and  had  recovered  judgment  for  his 
money ;  Goodvdn,  upon  consideration  that  the  plaintiff  would 
forbear  suing  out  execution  against  Dibble,  promised  to  pay  the 
money  to  Turner  upon  request,  he  assigning  over  to  Gkx)dwin 
the  judgment  he  had  against  Dibble.  The  defendant  pleaded  in 
bar  that  the  plaintiff  had  not  assigned  the  judgment ;  the  plain- 
tiff replied  that  he  was  ready  to  assign.  The  court  were  divided 
in  opinion  upon  the  first  argument  of  the  case,  but  upon  the 
third  argument  gave  judgment  for  the  plaintiff.  In  giving  their 
opinion  they  say,  that  "  Although  the  obligor  be  not  bound  to 
part  with  his  money,  unless  the  judgment  be  at  the  same  instant 
assigned  to  him,  yet  he  is  bound  to  seek  out  the  obligee,  bring 
the  money,  and  tell  him, ''  Sir,  here  is  your  money  if  you  will  as- 
sign the  judgment."  It  will  be  observed  that  the  court  admit 
that  the  defendant  was  not  bound  to  pay  his  money  until  the 
judgment  was  assigned  to  him ;  that  is,  that  there  would  not  be 
a  breach  of  the  covenant  to  pay  the  money  until  an  assignment 
ef  the  judgment  had  been  made  or  tendered ;  but  they  say  that 
the  defendant  cannot  avail  himself  of  that  fact  without  seeking 
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for  the  plamtiff,  bringjoig  the  money,  and  telling  him  tbst  it  ui 
Mftdy.  In  20  Vin.  Abr.  183,  Tender,  [E.]  p.  9,  it  is  said,  tiiat 
IiOfd  Maoclesfield,  in  alluding  to  this  case,  ^'  declared  that  witen 
there  are  no  words  to  determine  the  priority  of  the  oxsts,  a 
middle  way  is  to  be  chosen.  The  party  is  not  obliged  to  mak* 
an  absolute  tender  of  the  money  first,  but  by  such  words  as  theas^ 
I  tender  you  the  money  so  you  make  an  assignment"  It  is  sof- 
fieijent  to  say  that  this  case  has  not  been  followed,  and  in  no 
oliher  case  has  any  ^  middle  way"  been  suggested.  But  a  muab 
more  sensible  and  practical  rule  has  been  laid  doifu  even  in  cotem* 
poraneous  cases.  In  the  case  of  Callenonel  y.  Briggs,  (1  Salk. 
112,)  there  was  an  agreement  that  the  defendant  would  pay  a 
certain  sum  of  money,  in  six  months  after  the  bargain,  the  plain- 
tiff trimsftoring  stock.  Holt,  Ch.  J.,  said:  ''If  either  parly 
would  sue  upon  this  agreement^  the  plaintiff  for  not  paying,  or 
the  defendant  fi»r  not  transferring,  the  one  must  aver  and  prova 
a  transfer,  or  a  tender,  and  the  other  a  paym^it,  or  a  tender ; 
fur  transferring  in  the  first  bargain  was  a  condition  preoedenfty 
and  though  &eee  be  mutual  promises,  yet  if  one  thing  be  the 
consideration  for  the  <^er,  then  a  performance  is  necessaiy  to 
he  averred.  If  I  seU  you  my  horse  {or  £10,  if  you  will  ]ia?a 
the  horse,  I  nmst  have  the  money ;  or  if  I  will  have  the  money, 
you  must  have  the  horse."  Therefore,  the  report  says,  "he 
obliged  tiie  plaintiff  either  to  prove  a  transfer,  or  a  tender  and 
refusal  within  six  months."  In  the  case  of  Thorpe  v.  Tborpej 
(1  SaUc.  171,)  the  same  learned  justice  hud  down  the  rule  "that 
in  executory  contracts  if  the  agreement  be  that  the  one  shall  do 
an  act,  and  for  the  doing  thereof  the  other  shall  pay,  d&c,  the 
doing  of  the  act  is  a  condition  precedent  to  the  payment,  and  tho 
party  who  is  to  pay  shall  not  be  compelled  to  part  with  his 
money  till  the  thing  be  performed  for  which  he  is  to  pay."  (iSsa 
1  Veni.  147,177,214;  Pardagev.  Cole,18aund.S^d,noiBA, 
std).  5.)  At  a  later  period,  in  the  case  of  Gooddisson  v.  Nunm^ 
(4  T  R.  761,)  where  A.  had  agreed  to  sell  B.  his  estate  for  a 
certain  sum  of  money  on  or  before  a  particular  day,  in  considera- 
tion whereof  B.  agreed  to  pay  that  sum  on  or  before  the  day. 
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and  in  owe  of  failure,  to  pay  £21 ;  it  vas  held  that  the  oove* 
Mnli  were  dependent^  and  that  A.  could  not  recover  the  £21 
without  showing  a  conveyance  on  his  part,  or  a  tender  of  one  \ 
and  Lord  Eenyon,  in  giving  his  opinion,  said  that  f'  the  old  cases 
^ted  by  the  plaintiff's  counsel  have  been  accurately  stated,  but 
the  detennioations  in  them  outrage  common  sense,"  And  Grose, 
justice,  says,  ^'  notwithstanding  some  of  the  old  authorities,  the 
OQurts  ef  later  years  have  considered  whether,  in  reality,  the  first 
act  is  not  to  be  performed  by  the  seller,  or,  at  least,  whether 
they  are  iv>t  concurrent  cicts.  There  is  so  much  goo^  sense  in 
the  later  decisicms  that  it  is  too  much  to  say  that  they  are  not 
law,"  In  the  oase  of  Kingston  v.  Presitm^  (2  Doug.  690,)  the 
defendant  agreed  to  give  up  his  business  on  a  particular  day, 
and  the  plaintiff  sigreed  to  give  security  for  the  payment  of  a 
sum  of  money.  The  plaintiff  averred  that  he  had  been  ready  to 
perform  his  covenants,  and  assigned  for  breaeb  a  relusal  on  the 
part  of  the  defendant  to  perform  his.  The  defendant  pleaded 
1,  that  the  plaintiff  did  not  offer  sufficient  security ;  and  2,  HnA 
he  did  not  give  sufficient  security.  The  plaintiff  demurred  to 
both  pleas,  and  judgment  was  given  for  the  defendant  Lord 
Mansfield,  in  delivering  the  opinion  of  the  court,  said,  that "  therg 
are  three  kinds  of  covenants ;  1.  Such  1^  are  called  mutual  and 
independent.  2.  There  are  covenants  which  are  eonditi<ms  sod 
dependent  3.  There  is  also  a  third  sort  of  covenants  which  av« 
mutual  condUim*^^  to  be  performod  ai  the  scfme  time;  and  in 
these  if  one  party  was  ready  and  offered  to  perform  his  part,  and 
the  other  neglected  or  refused  to  perform  his,  he  who  was  ready, 
and  offered,  has  fulfilled  his  engagement,  and  may  mamtun  aa 
action  for  the  de&ult  of  the  other ;  though  it  is  not  certain  that 
either  is  obliged  to  do  thefiret  ad."  The  latter  decision  refers 
to  thsA  olass  of  eases  in  which  the  acts  agreed  to  be  done  are 
ec»cuirwt|  as  in  the  case  before  us.  He  then  lays  down  thfi 
general  rule,  that "  the  dep^dence  or  ind^^^dence  ol  covenants 
is  to  be  collected  from  the  evident  sense  and  meaning  of  tha 
partiesi  and  that,  however  transposed  they  may  be  in  the  4«^ 
their  precedsney  must  depend  upon  the  order  of  tinie  in  whioh 
Keb.— Vol.  L  S8 
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the  intent  of  the  transaction  requires  their  performance."  In 
the  case  of  Batik  of  Colunibia  v.  Hagmr^  (1  Peters,  465,)  in 
which  there  was  a  contract  for  the  sale  of  land,  by  which  one 
agreed  to  purchase,  and  the  other  to  convey,  the  covenants  were 
held  to  be  dependent ;  and  Thompson,  J.,  says,  that "  in  contracts 
of  this  description  the  undertajcings  of  the  respective  parties  are 
always  considered  dependent,  unless  a  contrary  intention  clearly 
appears.  A  different  construction  would  in  many  cases  lead  to 
the  greatest  injustice,  and  a  purchaser  might  have  payment  of 
the  consideration  money  enforced  from  him,  and  yet  be  disabled 
from  procuring  the  property  for  which  he  paid  it."  In  the  case 
of  Dana  v.  King,  (2  Pick.  156,)  Ch.  J.  Parsons  says,  "  where 
two  parties  contract  to  do  each  a  certain  thing  to  the  other  oa 
the  same  day,  and  the  thing  to  be  done  by  the  one  is  the  con- 
sideration for  that  which  is  to  be  done  by  the  other,  t)ie  one  who 
would  compel  a  performance  must  show  an  offer  and  a  readiness 
to  do  what  is  to  be  done  on  his  part."  If  we  apply  the  princi- 
ples thus  laid  down  to  the  present  case,  it  seems  to  me  that  we 
can  come  to  no  other  conclusion  than  that  the  acts  which  the 
parties  are  bound  to  perform  are  concunrent,  and  neither  can 
recover  against  the  other  for  non?performance  of  the  contract^ 
unless  he  avers  an  offer  or  tendev  of  performance  on  his  part 
But  we  have  decisions  in  the  courts  of  this  state  in  cases  almost 
identical  with  the  one  before  us.  In  Payne  v.  Lansings  (2 
Wend.  525,)  the  declaration  alleged  a  promise  by  the  defendant, 
ihat  as  soon  as  a  certain  judgment  was  rendered  he  would  take 
an  assignment  of  it,  and  pay  to  the  plaintiff  the  amount  there- 
of, d&c.  The  court  say,  that  the  plaintiff's  cause  of  action  was 
not  perfect  until  he  had  offered  to  assign  the  judgment.  In 
Johnson  v.  Wygant,  (11  Wend.  48,)  the  declaration  alleged  that 
the  defendant  covenanted  and  agreed  to  purchase  of  the  plaintiff 
a  certain  lot  of  land  for  a  sum  stated,  payable  in  three  equal 
annual  installments,  with  interest,  yet  that  the  defendant  not 
regarding  his  covenant,  had  not  paid,  &c.  The  court  held  that 
the  payment  of  the  last  installment  of  the  whole  consideration 
money,  and  the  giving  of  the  deed,  were  to  be  concurrent  aets ; 
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mnd  they  say,  that  "  it  is  well  settled  tliat  covenants  like  these 
are  dependent,  and  that  neither  palrty  can  recover  against  the 
othe^  without  averring  a  tender  of  performance  on  his  part.  A 
mere  readiness  to  perform  is  not  su£Bcient.  If  the  vendor  sues 
for  th^  consideration  money,  he  must  aver  a  tender  of  such  deed 
as  by  the  terms  of  the  contract  he  was  to  give.  If  the  action  is 
brought  by  the  vendee  against  the  vendor  for  not  convening,  he 
must  aver  a  tender  of  the  consideration  money  before  suit 
brought."  It  follows  then  that  where  there  is  a  contract  to  pur- 
chase, like  the  one  in  question,  the  vendor  is  not  entitled  to 
recover  for  a  breach  of  it,  until  he  has  made  a  tender  of  perform- 
ance on  his  part.  If  it  were  otherwise,  the  defendant  would  be 
compelled  to  pay  for  what  he  has  never  received,  and  never  had 
the  o|)portunity  of  receiving,  and  what  the  plaintiflf  may  never 
have  had  it  in  his  power  to  deliver. 

It  is  contended,  however,  that  this  case  is  distinguishable 
from  those  which  have  been  cited,  inasmuch  as  the  agreement  to 
purchase  is  founded  upon  a  valuable  consideration.  But  how  can 
that  alter  the  nature  of  the  contract?  The  question  is  not 
whether  the  defendant  is  bound  to  perform  his  contract.  His 
obligation  to  purchase  according  to  its  terms  is  admitted.  The 
true  and  the  only  question  is,  whiat  is  the  defendant  bound  to 
do  in  order  to  perform  his  contract?  or,  rather,  under  what  cir- 
cumstances will  he  be  considered  in  default  for  its  non-perform- 
ance ?  The  first,  second,  fourth  and  fifth  counts  do  not  contain 
any  allegation  of  an  offer  or  tender  of  performance  on  the  part 
of  the  plaintiff,  and  they  are  for  that  reason  defective. 

The  instrument  in  question  is  dated  on  the  6th  of  September, 
1889,  and  the  agreement  was,  by  its  terms,  to  be  performed  at 
the  expiration  of  one  year  from  its  date.  The  third  count  alleges 
an  offer  of  performance,  and  it  states  that  the  offer  was  made  at 
the  expiration  of  one  year  from  the  date  of  the  instrument,  to 
wit,  on  the  7th  day  of  September,  1840.  It  is  contended  on  the 
part  of  the  defendant  that  the  7th  of  September  was  after  the 
expiration  of  a  year  from  the  date  of  the  contract,  and  that,  for 
that  reason,  the  third  count  does  not  contain  a  sufficient  alleg*^ 
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tion  of  Ml  offer  of  performance.  In  the  case  of  Bynner  v.  Rus- 
sell^ (1  Bing.  23,)  an  action  was  brought  npon  a  bill  of  exchange, 
and  the  declaration,  after  stating  the  delivery  of  the  bill  to  the 
plaintiff,  averred  that  afterwards,  and  when  the  said  bill  of  ex- 
change became  due  and  payable,  according  to  the  tenor  and 
effect  thereof,  to  wit,  on  the  31st  day  of  March  in  the  year  1823^ 
the  said  bill  of  exchange  was  in  dae  manner  and  according  to 
the  usage  and  custom  of  merchants  presented  for  payment  To 
this  there  was  a  special  demurrer,  and  cause  was  assigned  that 
the  81st  daj  of  March,  1822,  was  Sunday.  The  court  held 
that  even  on  special  demurrer  the  day  was  immaterial,  being 
specified  under  a  to  wit,  and  in  an  averment  that  the  bill  was 
presented  for  payment  when  it  became  due  and  payable.  In  the 
present  case  there  is  an  averment  that  the  offer  was  made*  at  the 
expiration  of  the  year,  as  required  by  the  contract^  tod  if  a  di& 
ferent  day  be  stated  under  a  videlicet  it  is  inconsistent  with  the 
previous  allegation,  and  should  be  rejected  as  surplusage.  (^S^ 
lalso  Vail  v.  Livingston^  4  John,  450 ;  Oleason  v.  McVkktar^  7 
Coweny  42.) 

X  think  tiiat  the  judgment  of  the  supt^me  court  should  b^ 
^reversed,  and  judgment  given  for  the  plamtiff  on  the  third  ooant, 
and  for  the  defendant  on  the  other  counts,  with  leave  to  eadi 
l^art^  to  amend. 

JoHNBON,  J.,  dfeliveredi  an  opinion  to  the  tat&e  elfoct. 

Denio,  J.,  having  been  counsel  in  the  c&ttse,  tffA  Rtm^tfeft^  J^ 
tiot  having  heard  the  oitude  argued,  took  ho  part  i&  Ais  <deDisioai 
The  ether  ^tA^%  concurred  in  the  foregoing  opinioiii. 

Jadgmeal  ftcoordiagHy, 
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Marshall  against  Guion  and  another. 

k  ^diof  tbBMtof  IBlSndacing  Om  laws  relaOiig  to  the  city  ofNeir-Totk 
into  one  act,  (2  R,  L.  4^,)  is  not  applicable  to  the  conatractkm  of  a  pier,  where 
the  ooiporation  owns  the  lots  opposite  the  place  where  it  is  to  be  bailt. 

In  such  a  case  the  corporation  has  authority  to  construct  the  pier  at  the  expense 
of  the  dty,  and  take  the  emoloments  arising  fl-om  it  for  its  benefit 

Where  the  eoiporation  granted  to  an  individoal  a  water  lot  on  th6  East  river,  and 
he  covenanted  to  oonstract  in  front  of  tt,  on  the  river,  a  street  whioli  should  "be 
and  remain  a  public  street  of  the  city,  and  did  so,  and  the  coiporatiou  cove- 
nanted that  the  grantee  should  enjoy  the  wharfage  arising  from  the  bulk  head 
created  by  the  street  which  for  a  time  he  received ;  and  subsequently  the  cor- 
poration acquired  title  to  the  granted  premises  pursuant  to  %<^  177  and  178  of 
the  act  of  1818  for  the^purposes  of  a  street ;  and  afterwards  the  corporatioii 
directed  to  be  constructed  opposite  these  premises  a  pier  which  tfaencefbrth 
Ibrmed  the  side  of  a  public  slip,  which  pier  was  built  at  the  joint  expense  of 
the  corporation  and  the  proprietors  of  lots  adjacent  to  said  granted  premise^ 
and  the  emoluments  therefrom  were  shared  between  them  and  the  city  in  certain 
IffopoitloQs :  imbsequenUy  the  ooiporation  directed  tSiis  pier  to  be  extended  into 
the  river,  and  inyited  the  said  proprietors  to  unite  in  oonstruGtiag  tbecxtoosioii, 
the  expense  and  emoluments  thereof  to  be  borne  and  shared  in  the  same  pro- 
portion as  were  those  of  the  original  pier  which  they  refrised  to  do,  and  the 
corporation  at  the  expense  of  the  city  extended  the  pier ;  JETeZi,  that  the  oor- 
pdnttlon  bad  authority  to  do  so,  and  that  the  wharflige  arising  ftt>m  this  new 
portion  ^  tin  pier  belonged  to  the  corparatioo. 

BsPLEYiN  commenced  m  die  New-York  •oonmKA  pleas  in  1818) 
by  Marshall,  to  recMMFer  firoB  GuonaadYahee  tiro  8Qfi« 
Iw?e  beea  wrongfiilly  taken  b j  them  from  the  ship  England,  lying 
Ikt  a  wharf  in  N«w-York,  m  Jane  of  that  year.  The  drfendsnti 
jdeadednoft  cepi^;  andpixtinanaToinryaiidoogiiizaiioe,bywhich 
they  set  up  that  the  mayor,  aldermen  and  commonalty  of  At 
city  of  New-Tork  were  the  owners  of  pier  Ko.  28  in  "die  Baat 
river ;  Uiat  they  by  indenture  of  lease  demised  unto  Oukm 
tiie  itttes  and  ftes  from  ships  and  yessde  -exceeding  fere  itons 
burthen  wUi^  shonld  use,  Hxmie  to,  or  lie  at  indd  pier^  that  tka 
ship  Sngknd  durbg  a  time  mantianed  wis  nrnda  tet  touiid 
l%be|)ier,«Mlw«i«f  720  ta«  hartlMBi  and  th«t  A«n  ^ 
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dae  for  the  wharfage  of  the  vessel  to  Guion  $20.25,  which  the 
plabtiff,  being  the  owner  of  the  vessel,  refused  to  pay,  and  there- 
upon Guion  issued  a  distress  warrant.to  collect  the  same,  which 
Yultee  as  his  bailiff  executed,  by  seizing  the  sofas  which  were  in 
the  vessel  then  lying  at  said  pier.  The  plaintiff  rep^ed,  taldng 
issue  upon  the  averment  of  title  to  the  pier. 

The  cause  was  tried  three  times  in  the  common  pleas.  On 
the  first  trial  the  defendants  had  judgment,  which  was  reversed 
by  the  supreme  court.  {See  4  Denio,  581.)  On  the  second 
trial,  verdict  and  judgment  were  rendered  in  favor  of  the  plain- 
tiff, and  the  defendants  appealed  to  the  court  of  appeals.  This 
judgment  was  reversed  by  the  court  of  appeals,  on  technical 
grounds,  and  a  new  trial  ordered.  The  cause  was  again  tried  m 
the  common  pleas  in  1850. 

On  this  last  trial  it  was  proved  or  admitted  that  the  so&s 
were  taken  as  stated  in  the  declaration,  and  that  such  taking  wbb 
by  virtue  of  the  distress  warrant  mentioned  in  the  avowry  and 
cognizance,  as  therein  alleged ;  that  Guion  was  the  lessee  from 
the  corporation  of  all  rates  and  fees  which  might  or  should  ac- 
crue or  belong  to  it  arising  firom  pier  No.  23,  and  that  the  whar- 
fage for  which  the  distress  was  made  accrued  thereat,  a  part  being 
for  the  use  of  the  northeasterly  side  of  the  pier  on  the  new  part  or 
extension  thereof,  and  the  residue  for  the  use  of  the  outer  end 
thereof.  The  only  question  made  in  this  court  was  as  to  the 
title  of  the  corporation  and  its  lessee  to  this  whar&ge,  and  touch- 
ing this  question  the  following  facts  appeared. 

On  the  14th  of  January,  1804,  the  mayor,  aldermen  and  common- 
alty of  the  city  of  New- York  conveyed  to  Francis  Lewis  and 
othersj  described  as  executors  of  the  will  of  Robert  Grommelin, 
reserving  a  ground  rent  of  $50  per  annum,  premises  described 
in  the  deed  '^  as  all  that  certain  water  lot,  vacant  ground  or 
soil  und^r  water  to  be  made  land  and  gained  out  of  the  East 
river,  situate  and  being  between  Front  street  and  South  street, 
in  the  city  of  New-York;  bounded  northwesterly  by  Front, 
street ;  southwesterly  by  another  lot  of  ground,  granted  or  to 
be  granted  to  Joanna  Livingston;  southeasterly  by  South 
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street ;  and  northeasterly  by  another  water  lot  or  vacant  ground, 
granted  or  to  be  granted  to  Sands  Ferris  and  another :  containing 
in  breadth  on  Front  street  and  South  street  fifty  feet  each,  and  in 
depth  from  Front  to  South  street,  on  the  northeasterly  side,  one 
hundred  and  forty-seven  feet  seven  inches,  and  on  the  southwest* 
erly  side  one  hundred  and  forty-eight  feet."  The  premises  con- 
veyed were,  at  the  time,  covered  by  the  waters  of  the  East  river, 
and  South  street  was  not  in  existence,  but  was  a  contemplated 
street  to  be  constructed  on  the  exterior  of  and  adjo^iing  the  prem- 
ises conveyed  on  the  river  side.  The  said  conveyance  contained 
the  following  covenants,  viz  :  "  And  that  they,  the  said  grantees, 
their  heirs  and  assigns,  or  some  or  one  of  them  shall  and  will,  at 
his,  her  and  their  own  proper  costs,  charges  and  expenses,  build, 
erect,  make  and  finish,  or  cause  to  be  built,  erected,  made  and 
finished,  within  three  months  next  after  he  or  they  shall  be 
thereunto  required  by  the  said  grantors  or  their  successors,  a 
good,  sufficient  and  firm  whar^  or  street,  of  seventy  feet  in  breadth, 
to  be  called  South  street  aforesaid,  in  firont  of  and  contiguous  to 
the  southeasterly  end  or  part  of  the  said  premises  hereby  grant- 
ed, the  whole  breadth  thereof  fronting  on  the  East  river  afore- 
said ;  and  abo,  that  they,  the  said  grantees,  their  heirs  or  assigns, 
or  some  or  one  of  them,  at  his,  her  or  their  own  proper  costs, 
charges  and  expenses,  shall  and  will  uphold,  sustain  and  keep 
in  good  order  and  repair  the  said  wharf  or  street,  of  seventy  feet 
m  breadth,  called  South  street  aforesaid ;  and  that  the  said  wharf 
or  street,  of  seventy  feet,  called  South  street,  shall  be  and  re- 
main a  public  street  or  highway,  for  the  inhabitants  of  the  said 
city  and  all  others  passing  or  repassing  through  or  by  the 
same,  in  like  manner  as  the  other  public  streets  of  the  said  city 
i^ow  are,  or  lawfully  ought  to  be.  And  the  said  grantors,  for 
themselves  and  their  successors,  do  covenant  and  agree  to  and 
with  the  said  grantees,  their  heirs  and  assigns,  paying  the  yearly 
rent  of  fifty  doHars,  of  lawful  money  aforesaid,,  and  also  doing, 
fulfilling,  and  keeping  all  and  singular  the  payments,  covenants 
and  agreements  hereinbefore  mentioned  and  contained,  accoirdii^g 


464  ^^^  ^  ^^HE  OOXJBT  OF  APPEALS. 

M»d»U  ofMflMf  Gnioa. 

■  ■'  ■'  .-..-I  I  I—    ■  ■■■■  I  I      9 

to  the  trne  intent  and  meaning  of  these  presente,  shall  and  lav- 
fblly  may,  from  time  to  time,  and  at  all  times  forever  bereaftsTi 
fiillj  have,  use,  enjoy,  take  and  nse  to  his  and  their  own  proper 
use,  all  manner  of  wharfiige,  cranage,  advantages  anflemoliimratts 
growing  or  aocming  by  or  firom  the  said  wharf  or  street,  ol  sev- 
enty feet  in  breadth,  called  South  street,  fronting  on  the  said 
East  river,  opposite  to  the  said  premises  hereby  granted,  and 
every  part  thereof.  And  lastly,  it  is  hereby  covenanted  and 
agreed  upon,  by  and  between  all  ihd  said  parties  to  these  pres* 
ents,  and  the  trne  intent  and  meaning  hereof  alsois^  and  itis 
hereby  so  declared,  that  this  present  grant,  or  any  words,  or  any 
thing  in  the  same  contained,  shall  not  be  deemed,  conatmed,  or 
taken  to  be  a  covenant  or  oovjenants  on  the  part  and  behalf  ef 
the  sud  grantors,  or  their  snocessorB,  but  only  so  fiur  aa  to  psss 
the  estate,  rights,  title,  and  interest  they  have  or  may  lawfiillf 
<daim,  by  virtue  of  their  several  charters." 

Prior  to  1810,  the  proprietors  of  water  lots  between  Bedonaa 
slip  and  Peck  slip,  indnding  the  owners  of  the  premisea  granted 
to  the  exeentors  of  Crommelin,  constmcted  South  street  in  front 
of  their  premises,  and  they  were  accustomed  to  and  did  ooHeet 
wharfrge  aocming  in  front  of  their  respective  premises,  on  the 
outer  side  of  this  street 

Prior  to  1819,  there  was  a  street  or  alley  extending  from  Frent 
street  to  South  street,  twenty-five  feet  wide,  in  public  use,  known 
86  Orane-street  wharf  This  occupied  12}  feet  <^  the  premises 
fpnnted  to  the  executors  of  Crommelin,  and  the  same  width  of 
the  lot  adjoining  it  on  the  southerly  side.  In  1818  the  corpo- 
ration, under  and  pursuant  to  the  act  of  the  legislature  of  1816^ 
{Laws  of  1816,  p.  52,)  acquired  title  to  the  lands  between  Front 
and  South  street,  and  southerly  of  Orane-wharf  street,  &r  the 
purposes  of  a  public  market,  known  as  Fnkon  market ;  the  lower 
<»r  river  boundary  of  the  land  thus  acquired  fi>r  a  markeit  was 
a  public  slip.  In  1819  the  corporation,  undor  and  pursuant  to 
the  act  of  1818,  (2  Rev.  Lm>s,  408,  hh  177, 178,)  extended  and 
c^enedBeekmanstreettoSouthstreet  jbrnakingthtsextensidaf 
iha  corporation,  pursuant  tp  the  last  mentioned  act,  caused  ^be 
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^pnkid)  and  took  all  of  the  said  premises  granted  as  above  stated 
to  the  executors  of  Crommelin,  except  the  said  strip  thereof  fonn- 
ing  a  part  of  Crane-wharf  street  This  parcel  so  appraised  and 
taken  by  the  corporation  is  situate  directly  opposite  where  pier 
No.  23  was  construoted^  and  the  extmor  lines  of  this  parcel,  if 
estended  across  South  street  into  the  Bast  river,  include  the 
said  pier  and  the  space  on  which  it  is  constructed.  Beekman 
street,  firom  the  time  it  was  extended  as  aforesaid,  oceuined  Ito 
whole  of  the  premises  granted  to  the  executors  of  OronuneliA 
as  aforesaid,  and  also  the  12|  feet  of  the  adjoining  let  tiiere- 
tofere  constituting  a  pert  of  Crane-wharf  street. 

Pier  No.  23  was  constructed  in  1821.  It  extended  from  South 
street  and  at  right  angles  therewith  from  a  point  directfy  oppo*- 
site  Beekman  street  into  the  East  river. 

It  appeared  that  the  corporation,  on  the  ninth  of  July,  1821, 
passed  a  resolution  that  said  pier  be  built,  provided  the  propri* 
etors  of  water  lots,  between  Orane-wharf  street  and  Peck  slip 
(the  latter  being  northeasterly  of  the  fiirmer)  bear  and  pay  two- 
thirds  part  of  the  expense  thereof;  that  subsequently  the  cor- 
poration passed  another  resolution  declaring  tiuit  it  was  liable 
to  pay  on^third  part  only  of  the  expense  of  ereoting  Ae  pier, 
and  that  when  it  should  be  finished  the  corporation  would  be  en- 
titled to  all  the  whar&ge  and  slippage  on  its  westerly  side^  and 
the  one-half  of  the  whar&ge  arising  on  the  bead  of  the  pier, 
according  to  the  statute  in  such  case  made  and  provided ;  and 
that  it  was  constructed  pursuant  to  sueh  resolutions,  by  the  pro- 
prietors therein  referred  to,  such  proprietors  paying  two-thirds 
and  the  corporation  one-third  of  the  expense  thereo£  From  the 
building  of  the  pier  until  its  extension  as  hereinafter  mentioned, 
the  corporation  claimed  and  leased  the  wharfikge  arising  from 
the  westerly  half  of  the  pier,  including  one-half  of  the  end  there- 
of but  the  collectors  of  the  individual  proprietors  of  lots  collected 
that  which  arose  from  the  easterly  side  and  the  whole  of  the  end. 

In  May,  1841,  the  corporation  passed  a  resolution  that  said 
pier  No.  23  be  extended  not  exceeding  72  feet,  and  that  the  exten- 
sion be  completed  on  or  before  the  first  of  September  then  nezt^ 

Kbr.^Vol.  L  69 
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under  the  direction  of  the  street  commissioner ;  and  that  he 
take  the  necessary  legal  measures  to  effect  the  object  of  the  res- 
olution. In  pursuance  of  this  resolution,  the  street  commis- 
sioner caused  a  notice  to  be  duly  published,  dated  the  2Sd  of 
July,  1841,  by  the  terms  of  which  notice  was  given  to  the  pro- 
prietors of  the  easterly  half  of  said  pier  No.  23,  that  the  corpo- 
ration had  determined  that  it  be  extended  into  the  East  river 
72  feet,  and  that  such  proprietors  were  thereby  required,  on  or 
before  six  weeks  firom  the  date  of  the  notice,  to  signify  in  writ- 
ing to  the  street  commissioner  their  intention  to  join  with  the 
corporation  and  contribute  their  respective  proportions  of  the 
expense  of  the  extension,  or  thie^  they  would  not  do  so ;  and  that 
if  any  of  the  proprietors  or  persons  interested  should  refuse  or 
neglect  to  pay  their  proportional  part  of  the  expense  of  building 
the  extension,  that  they  would  thereby  forfeit  all  right  or  interest 
in  the  whar&ge  arising  there&om,  agreeably  to  the  act  of  the 
legislature  in  such  case  made  and  provided.  The  proprietors 
did  not  signify  their  intention  of  paying  any  portion  of  the  ex- 
pense of  the  extension,  and  refused  to  unite  in  building  the 
same,  and  after  the  expiration  of  the  time  in  the  notice  specified, 
the  corporation  caused  the  extension  to  be  built  at  its  expense, 
but  extending  the  pier  into  the  river  90  feet,  instead  of  72  feet 
9M  mentioned  in  the  notice.  A  witness  testified  that  this  was 
done  because  it  could  not,  by  reason  of  obstructions,  be  termi- 
nated where  the  72  feet  terminated. 

It  appeared  that  the  proprietors  had  knowledge  of  the  inten- 
tion and  proposition  of  the  corporation  to  extend  the  pier  at  their 
joint  expense,  and  that  the  proceedings  of  the  corporation  to 
cause  the  extension  to  be  made  or  make  the  same  were  contested 
before  the  common  council. 

The  court  charged  the  jury,  that  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New- York  are  not,  and  that  the  de- 
fendant Ghiion  is  not  the  owner  of  the  pier  or  wharf  mentioned 
in  the  avowry  and  cognizance  of  the  defendants,  and  that  the 
defendants  are  not  nor  is  either  of  them  entitled  to  the  whar&ge 
thereof.    To  which  decision  and  charge  the  counsel  for  the  de- 
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fendants  then  and  there  duly  excepted.  The  jory  rendered  a 
yerdict  in  favor  of  the  plaintiff.  The  defendants  moved  the  com- 
mon pleas  at  a  general  term  to  set  aside  the  verdict  and  order  a 
new  trial ;  this  was  refused,  and  judgment  given  against  the 
defendants  on  the  verdict    They  appealed  to  this  court. 

JR.  /.  DiUafij  for  appellants. 

A.  H.  Darui,  for  respondent 

Dekio,  J.  The  corporation  of  the  city  of  New- York  oon- 
Btructed,  at  its  own  expense,  the  extension  of  the  pier  No.  28, 
against  which  extension  the  plaintiff's  vessel  lay  while  it  incurred 
a  charge  of  $20.25  for  wharfage,  in  May,  1848.  K  the  corpo- 
ration was  entitled  to  that  wharfage,  the  defendant  Chiion,  as  its 
lessee,  had  a  right  to  distrain  for  it ;  and  this  action,  which  was 
Inrought  on  the  assumption  that  the  distress  was  illegal,  cannot 
be  sustained.  (2  R.  L.  1818,  p.  480,  §  217.)  In  order  to  ap- 
ply the  different  provisions  of  the  statute  respecting  docks,  slips 
and  piers,  it  becomes  necessary,  in  the  first  place,  to  settle  the 
question  as  to  the  ownership  of  the  ground  opposite  to  the  pier 
when  it  was  originally  constructed,  in  the  year  1841  or  1842. 
On  the  14th  day  of  January,  1804,  the  mayor,  aldermen  and 
commonalty  conveyed,  in  fee,  to  Daniel  Seedlon,  Francis  Lewis 
and  Daniel  C.  Yerplank,  described  as  executors  of  Robert  Crom- 
melin,  reserving  a  ground  rent  of  fifty  dollars  per  annum,  a  piece 
of  ground  under  water,  extending  from  Front  street  to  South 
street,  and  being  fifty  feet  in  breadth  and  about  one  hundred  and 
forty-eight  feet  firom  street  to  street.  South  street  was  then 
only  an  imaginary  space,  nothing  having  been  done  towards  its 
construction  at  this  point ;  but  its  location  was  indicated  by  a 
diagram,  which  is  referred  to  in  the  grant ;  and  the  whole  of 
the  granted  premises,  as  well  as  the  contemplated  street,  were 
then  at  the  bottom  of  the  East  river.  The  grantees  covenanted 
to  construct  South  street  seventy  feet  in  breadth,  directly  beyond 
and  adjoining  the  whole  river  front  of  the  premises  granted,  and 
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perpetiiftDy  to  keep  it  in  repair ;  and  the  conveTanee  declared 
thai  it  should  remain  "  a  public  street  or  highway  for  the  inhab- 
itants of  the  city  and  all  others  passing  or  repassing  throngh  cr 
by  the  sikme,  in  like  manner  as  the  other  public  streets  of  the 
said  city  now  are  or  lawfully  ought  to  be.^  The  grantors  cov- 
enanted that  the  grantees,  their  heirs  and  assigns,  paying  ike 
rent  aforesaid,  and  keeping  the  cov^oumts  on  their  part,  should 
forever  have  the  benefit  of  the  wharfage  and  cranage,  and  oth- 
er advantages  and  emoluments  growing  or  accruing  by  or  from 
the  said  wharf  or  street  called  South  street,  fronting  on  the 
East  river>  opposite  such  granted  premises,  as  freely  as  the  cor- 
poration had  a  right  to  grant  the  same.  This  provision  respect- 
ing Sooth  street  was  inserted  in  the  conveyance,  to  carry  out 
the  requirements  of  an  act  <^  the  legislature  of  an  early  date^ 
whioh  are  repeated  in  the  revisions  of  1801  and  1818.  (2  W^. 
JLou^yp.  127,  »8,4,  5,  6;  2  R.  L.  1838,  p.  482,  §  220  omf 
9eq*)  By  these  enactments,  the  corporation  was  authorised  to 
lay  out  regular  streets  or  wharves  seventy  feet  wide,  accordisg 
to  a  plan  which  had  been  agreed  upon,  in  front  of  those  parts 
of  the  city  adjoining  l^e  East  river,  and  also  adjoining  the  Hud- 
son river.  These  streets  were  to  be  constructed  by  the  proprie- 
tors of  land  "  adjoining  or  nearest  and  opposite"  the  street  or 
whar^  in  proportion  to  the  breadth  of  their  respective  lots,  and 
when  the  nearest  lots  did  not  come  down  to  the  place  where  the 
street  was  located,  the  proprietors  w«re  to  fill  up  the  intervening 
spaces,  and  thereupon  became  the  owners  quite  to  the  street  or 
whar£  Should  the  owner»  of  lots  neglect  or  refuse  to  make  the 
improvement,  t&e  corporation  was  to  cause  it  to  be  done^  and  the 
expense  of  filling  up  the  spaces  and  of  constructing  the  streets 
was  to  be  assessed  upon  the  proprietors  of  the  lots,  and  was 
made  a  lien  up<m  such  lots,  which  were  to  be  sold,  if  necessary 
to  raise  the  amount.  The  pier  No.  28  is  thirty  feet  wide.  It 
springs  from  the  easterly  or  river  side  of  South  street,  directly 
^qiposite  the  lot  granted  to  the  executors  of  Crommelin,  and  nuB 
into  the  river  at  a  right  angle  with  South  street.  Lines  corres* 
ponding  with  the  exterior  lines  of  the  pier,  if  extMuled 
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South  street,  would  fall  within  the  land  embraced  in  that  grant 
at  its  easterly  boundary  on  South  street.  In  March,  1816,  a 
statute  was  passed  reciting  that  the  corporation  had  memorialized 
the  legislature,  setting  forth  that  it  was  desirious  of  acquiring 
the  title  to  a  piece  of  ground,  which  is  described,  (and  which 
embracel  a  part  of  the  grant  to  Crommelin's  executors,)  for  erect- 
ing thereon  a  public  market,  and  for  other  public  purposes,  and 
that  it  was  willing  to  defiray  the  whole  expense  of  the  purchase 
out  of  the  city  treasury,  upon  said  premises  being  vested  in  the 
corporation  in  fee  simple ;  whereupon,  provision  was  made  for 
the  appraisement,  by  commissioners  to  be  appointed  by  the  su- 
preme court,  of  the  loss  and  damage  to  the  respective  owners  of 
those  premises,  by  and  in  consequence  of  relinquishing  the  same 
to  the  corporation ;  and  it  was  enacted  that  upon  the  confirmation 
of  the  report,  the  corporation  should  become  and  be  seised  in  fee 
simple  absolute  of  all  the  lands,  tenements,  hereditaments  and 
premises  in  the  report  mentioned ;  and  that  in  all  cases  when 
any  lot  or  parcel  of  land  "  under  lease  or  other  contract,"  should 
be  taken  pursuant  to  the  act,  "  all  the  covenants,  agreements, 
conditions  and  engagements  touching  the  same  or  any  part  there- 
of," should,  upon  the  confirmation  of  the  report,  reiE^ctively 
cease  and  determine  and  be  absolutely  discharged  Provision 
was  then  made  for  the  payment  of  the  amount  of  the  appraisal 
{Lams  1816,  p.  52.)  Pursuant  to  this  act,  the  corporation  be- 
came the  owners  of  the  land  southerly  of  Crane-wharf  street,  on 
the  lower  boundary  of  which  was  a  public  slip.  The  land  was 
taken  and  appraised,  and  the  report  confirmed,  December,  1818. 
Under  the  act  of  1813,  (2  R.  L.  408,  §§  177, 178,)  Beekmaa 
0treet  was  extended  to  South  street.  The  report  was  confirmed 
in  1819.  The  land  taken  by  this  extension  and  thus  forming  a 
part  of  Beekman  street  lies  directly  opposite  pier  No.  28,  and 
embraced  the  whole  of  the  Crommelin  grant,  except  a  strip 
twelve  and  one'half  feet  wide^  and  extending  firom  Front  to  South 
street,  lybg  on  the  east  side  of  the  Crommelin  grant  THuA 
strip  of  land,  and  another  piece  of  the  same  dimensions}  bebng* 
ing  to  other  parties,  lying  still  easterly  of  it,  oonstttuted  what 
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vas  called  Crane- wharf  street,  which,  before  the  opening  of  Bedc- 
man  street,  and  the  building  of  South  street,  ran  from  Front  street 
to  the  East  river.  The  portion  of  the  Grommelin  grant,  which  was 
taken  and  appraised,  together  with  Crane-wharf  street^  was  laid 
out  into  a  street,  and  thence  became  an  extension  of  Beekman 
street.  The  east  end  of  Beekman  street  on  South  Btreeti  if 
extended  across  the  last  mentioned  street,  would  more  than 
coyer  the  whole  southerly  end  of  the  pier.  Indeed,  the  whole 
of  what  was  formerly  Crane-wharf  street,  lies  easterly  of  the 
range  of  the  west  side  of  the  pier.  Upon  these  &cts,  I  am  of 
opinion  that  the  224th  section  of  the  act  contained  in  the  revision 
of  1813,  had  no  application  to  the  construction  of  this  pier.  (2  R. 
L.  433 ;  i  7  of  the  act  of  1801.)  That  section,  which  in  the 
order  of  several  statutory  provisions  on  this  subject  follows  the 
directions  respecting  the  exterior  streets  or  wharves,  provides 
that  it  shall  be  lawful  for  the  corporation  to  direct  piers  to  be 
sunk  and  completed,  at  such  distances  and  in  such  manner  as 
they  in  their  discretion  shall  think  proper,  in  front  of  the  said 
streets  or  wharves  [the  exterior  streets  or  wharves  before  referred 
to],  at  the  expense  of  the  proprietors  of  the  lots  lying-  opposite 
to  the  plctces  where  such  piers  shall  be  directed  to  be  sunk.  If 
such  proprietors  shall  neglect  to  construct  the  piers  at  the  time 
appointed  by  the  mayor,  aldermen,  &c.,  the  latter  may  construct 
them  at  their  own  expense,  and  in  that  event  may  take  the  wharf- 
age, &c.,  arising  from  them,  to  their  own  use,  or  may  grant  it  to 
others.  Section  two  hundred  and  thirty-one  provides  in  sub- 
stance, that  when  there  are  several  proprietors  of  lots  lying  op- 
posite the  place  where  a  pier  is  to  be  sunk,  and  some  of  them  refuse 
to  join  with  the  others  in  constructing  the  pier,  the  corporation 
may  itself  join  with  those  who  are  willing  to  participate  in  the 
expense,  and  thereupon  it  shall  become  entitled  to  the  proper^ 
tion  of  wharfage  which  would  have  belonged  to  the  delinquents 
if  they  had  united  in  the  work.  The  next  section  (}  232)  enacts, 
that  the  notice  to  the  proprietors  of  lots,  of  the  directicms  of  the 
corporation  for  the  constructing  of  piers,  may  be  by  an  adver- 
tiflement,  published  for  six  weeks  in  two  newspapers.    As  the 
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city  itself  was  the  proprietor  of  the  lots  opposite  the  place  where 
this  pier  was  to  be  constmcted,  the  corporation  had  no  directions 
to  give  to  any  private  proprietors,  and  no  publication  to  make 
respecting  them.  The  three  sections  referred  to  had  no  applica- 
tion whatever  to  the  state  of  things  which  existed  when  the  cor- 
poration embarked  in  the  enterprise  of  constmcting  pier  No.  28. 
I  have  not  overlooked  the  argument  of  the  plaintiff's  counsel,  in 
which  it  is  attempted  to  be  shown  that  the  executors  of  Cromme- 
hn,  by  constructing  South  street  in  front  of  their  grant,  acquired 
an  ownership  of  the  bulkhead,  which  entitled  them,  under  the 
seventh  section  of  the  act  of  1801,  (corresponding  with  the 
224th  section  of  the  act  of  1818,)  to  construct  the  pier  pro- 
jecting from  that  place,  and  to  have  the  emoluments  arising  from 
it.  But  I  am  not  able  to  assent  to  that  position,  for  the  follow- 
ing reasons :  (1.)  Neither  the  act  of  the  legislature  nor  the 
eonveyanoe  to  the  executors  of  Crommelin,  contemplated  any  in- 
dividual proprietorship  of  the  bulkhead.  It  was  to  be  and  con- 
tmue  a  public  street,  for  the  use  and  benefit  of  the  whole  public. 
The  sections  last  referred  to  speak  of  the  '^  proprietors  of  lots" 
lying  opposite  the  place  where  piers  are  to  be  sunk,  as  the  per- 
sons who  are  to  pay  the  expense  and  be  entitled  to  the  wharfage 
of  the  piers.  The  language  cannot  be  applied  to  the  owners  of 
i(n  incorporeal  right  annexed  to  a  public  erection.  It  is  in 
BO  just  sense  the  ownership  of  a  lot  (2.)  I  am  of  opinion  that 
the  right  of  wharfiige,  &c.,  secured  by  the  grant  to  the  executors 
of  Crommelin,  was  extinguished  by  the  act  of  1818,  and  the  pro- 
ceedings under  it.  This  right  of  whar&ge  was  a  servitude  an- 
nexed to  the  estate  of  the  owner  of  the  land  granted  to  the 
executors  of  Crommelin  upon  and  over  the  land  on  which  the 
bulkhead  was  built,  and  either  passed  to  the  corporation  as  the 
grantees  of  the  first  mentioned  land,  upon  the  same  being  taken 
for  the  extension  of  Beekman  street,  or  was  extinguished  by  the 
union  of  the  dominant  and  servient  estate.  {HiUs  v.  MiUer,  8 
Paige^  264 ;  Child  v.  Chappel,  Court  of  Appeals,  Dec  Tertn^ 
1868.)  The  enactment  in  this  respect  was  not  constitutionally 
objectionable,  because  ample  provision  was  made  for  compensation, 
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not  only  for  the  land  taken,  but  for  all  damages  consequent  upon 
the  appropriation.  (2  JR.  L.  of  1818,  p.  417,  k  181.)  It  does 
not  appear  in  what  manner  the  corporation  acquired  the  right  to 
Crane-street  wharf,  whether  bj  dedication  or  by  purchase,  or 
appraisement  under  the  act  of  1813.  We  find  it  relinquished 
to  them  and  appropriated  to  public  purposes,  and  in  the  absence 
of  any  evidence  upon  the  point,  the  presumption  would  be  that 
they  had  acquired  it  in  some  legal  manner.  If  the  foregoing  po- 
sitions are  correctly  stated,  the  corporation  had  a  right,  so  far  as 
any  private  proprietors  were  concerned,  to  construct  pier  Ko.  28, 
of  their  own  authority ;  and  when  private  rights  are  not  inter- 
fered with,  they  had  a  general  authority,  as  a  municipal  corpo- 
ration, to  lay  out  wharves  and  slips  whenever  and  wherever  they 
should  deem  it  expedient.  They  had  even  a  right  to  take  pii- 
.vate  property  for  that  purpose,  observing  the  provisions  respect- 
ing compensation  which  the  law  had  provided.  {Montgomery 
Charter,  f  87 ;  2  R.  L.  481,  J  219.) 

If  the  corporation  had  originally  constructed  this  pier,  without 
the  concurrence  of  any  individual  proprietors,  on  the  ground  of 
the  ownership  by  the  city  of  the  lot  on  which  it  abutted,  I  should 
see  no  objection  to  their  extending  it  further  into  the  water,  i^ 
in  their  judgment,  such  extension  was  required  by  the  publie 
good.  But  it  was  not  constructed  on  that  prindple,  and  it 
therefore  becomes  necessary  to  examine  some  other  provisions 
of  the  statute.  By  the  225th  section  of  the  act,  (2  JR.  L.  433,) 
the  corporation  is  empowered  to  grant  to  the  owners  of  lots  front- 
ing on  the  ex|fBrior  wharves  or  streets,  a  common  interest  in  the 
piers  to  be  sunk  in  front  of  such  streets,  in  proportion  to  the 
breadth  of  their  respective  lots,  under  such  restrictions  and  reg- 
ulations, and  within  such  limits  as  the  corporation  shall  dean 
just  and  proper.  This  authority  appears  to  me  to  apply  to  cases 
such  as  I  have  supposed  this  to  be,  where  there  are  no  private 
proprietors  opposite  to  the  place  where  the  piers  are  to  be  sunk, 
and  when  the  corporation  might  therefore  construct  the  pier  at 
the  expense  of  the  city  and  take  the  fruits  of  it,  and  also  to  cases 
where  the  private  proprietors,  having  the  right  to  oonstmct  the 
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pier  for  their  own  benefit,  had  declined,  after  legal  notice,  to  avail 
themselves  of  the  privilege.  In  either  of  these  cases^  the  cor- 
poration was  at  liberty  to  elect  to  lake  the  enterprise  wholly  into 
the  hands  of  the  city,  or  propose  it  to  the  proprietors  fronting  on 
South  street,  within  a  district  to  be  defined  by  the  corporation. 
The  provision  is  broad  enough  to  authorize  the  proposition  which 
was  made  to  the  proprietors  on  South  street,  between  Crane- 
wharf  street  and  Peck  slip,  by  the  resolution  of  July  9, 1821. 
That  resolution  and  the  subsequent  proceedings,  including  the 
assent  of  the  proprietors  of  the  district  above  referred  to,  evi- 
denced by  the  payment  of  their  portion  of  the  expense,  estab- 
lishes an  agreement  between  the  city  authorities  ^d  these 
proprietors,  to  the  effect  that  the  latter  should  pay  two-thirds, 
and  the  citj  corporation  one-third  of  the  expense  of  the  pier, 
and  thai  the  proprietors  should  take  the  emoluments  arising 
on  the  easterly  side  and  one-half  of  the  head  of  the  pier,  ^nd  the 
city  the  residue  of  the  emoluments.  The  pier  was  constructed 
and  paid  for  under  this  agreement ;  and  whether  the  proceed- 
ing was  authorized  by  section  225,  as  I  have  supposed,  or  as  an 
enlargement  of  a  slip  under  section  230,  as  the  common  council 
seem  to  have  considered,  or  if  it  depended  for  its  validity  merely 
on  the  assent  of  the  parties,  it  stiU  established  the  legal  right 
to  wharfage,  and  the  division  thereof  between  the  corporation 
and  the  proprietors,  according  to  the  proposition  of  the  corpora- 
tion, as  thus  assented  by  the  proprietors,  and  came  into  effect 
by  the  mutual  co-operation  of  both  parties.  The  respective 
rights  of  the  parties  to  the  original  pier  being  such  as  I  have 
stated,  it  becomes  necessary,  in  the  next  place,  to  inquire  as  to 
the  eifect  of  the  extension  which  was  made  in  1841. 

K  the  proprietors  who  had  00-operated  in  the  original  construc- 
tion of  this  erection,  had  again  contributed  their  portion  of  the 
expense  of  the  extension,  the  rights  to  wharfage  would  have  been 
preserved  as  they  existed  in  respect  to  the  pier  before  its  exten- 
sion. This  was  so  held,  in  effect,  by  this  court,  in  Thompson 
v.  The  Mayor,  ^c.  of  New-  York,  (1  Keman,  115.)  But  they 
did  not  s6  contribute.     Was  there  then  any  legal  manner  by 
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which  the  corporation  could  proceed  with  this  enlargement  in 
invUamy  as  upon  the  default  of  the  proprietors,  and  construct 
the  extension  at  its  own  expense  and  for  its  own  emolument  ? 
This  was  clearly  the  view  of  the  common  council ;  and  it  was 
for  the  purpose  of  compelling  a  contribution  or  establishing  a 
de&ult  of  the  proprietors  upon  which  it  might  proceed,  that  the 
notice  mentioned  in  the  case  was  published.  But  the  notice  liad 
no  legal  effect  whatever.  No  provision  of  law  contemplated  a 
notice  by  advertisement  to  the  joint  proprietors  of  piers.  Be- 
sides, this  notice  was  for  a  less  extensive  work  than  the  one 
actually  constructed ;  {see  4  Denio^  581 ;)  and,  moreover,  as  has 
been  shown,  the  only  notipe  contemplated  by  the  statute  was  one 
directed  to  the  owners  of  lots  lying  opposite  the  place  where  a 
pier  was  to  be  sunk,  and  who  had  an  absolute  right  to  construct 
the  whole  work,  and  have  all  the  emoluments.  But  actual 
knowle^  of  this  intention  of  the  corporation  was  brought 
home  to  the  proprietors,  and  this  appeared  in  the  proceedings 
before  the  common  council.  The  corporation  tendered  to  them 
the  right  to  unite  in  the  expense,  to  the  extent  of  two-thirds 
thereof,  and  to  have  the  same  rights  of  whar&ge  which  they  had 
in  the  original  pier.  This  they  declined,  and  the  corporation 
then  constructed  the  extension  at  its  own  expense,  and  it  now 
daims  to  be  entitled  to  all  the  emoluments  arising  from  it. 
After  much  reflection,  I  have  come  to  the  conclusion  that  the 
corporation  was  warranted  in  this  by  the  true  interpretation  of 
the  provision  respecting  the  enlarging  of  slips.  {Laws  1806) 
p.  895,  §  2  ;  a  ii.  L.  485,  §  280.)  In  The  CcrponUion  v.  iSbott, 
(1  CaineSf  548,)  decided  in  1804,  the  supreme  court  determined 
that  the  corporation  could  not  direct  the  ecmstruction  of  a  pier 
by  the  proprietors  of  lots  opposite  to  its  side,  and  reserve  to 
itself  a  right  to  the  whar&ge  to  arise  on  the  side  of  the  pier  ad* 
jacent  to  the  slip  formed  thereby.  This  determination,  as  it  is 
supposed,  led  to  the  passage  of  the  provision  respecting  slips  in 
the  act  of  1806.  It  declares  that  when  the  corporation  shall 
think  it  for  the  public  good,  to  enlarge  any  of  the  slips  ci  the 
city,  it  shall  be  at  liberty  and  have  full  power  to  do  so ;  and 
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upon  paying  one  third  of  the  expense  of  the  necessary  pier,  &c., 
it  shall  be  entitled  to  the  slippage  at  the  inner  side,  and  one  half 
of  the  wharfage  at  the  outer  end.  This  provision  was  contained 
in  the  act  of  1813.  I  am  of  the  opinion,  in  the  first  place,  that 
this  power  was  not  limited  to  the  then  existing  slips,  but  applied 
to  all  such  as  should  exist  in  the  city  when  the  power  came  to  be 
exercised.  The  object  being  to  facilitate  commerce  and  naviga- 
tion, the  exigency  of  the  case  required  that  the  power  should  be 
a  continuing  one,  to  be  exercised  whenever  circumstances  should 
arise  requiring  its  application.  But  the  provision  does  not  spe- 
/cify  who  shall  pay  the  other  two  thirds  of  the  expense ;  and  in 
that  respect  it  is  singularly  defective.  It,  however,  evidently 
supposes  that  there  may  be  riparian  proprietors  who,  under 
prior  laws,  had  certain  rights  in  the  emoluments  of  wharfage  at 
the  place  where  the  pier  is  to  be  erected,  and  who  would  be  willing 
to  unite  with  the  corporation  upon  the  terms  stated.  But  what  is  to 
be  done  in  case  they  decline  thus  to  unite  ?  The  statute  is  silent. 
Upon  the  plaintiff's  construction,  the  power  in  that  event  cannot 
be  exercised.  But  it  is  a  power  conferred  for  the  public  benefit, 
and  such  a  construction  should,  if  possible,  be  given,  as  to  secure 
the  public  object.  The  language  clothes  the  corporation  in  terms 
tfith  full  power  to  enlarge  the  slips,  by  constructing  piers.  If  it 
had  stopped  there,  the  right  would  have  been  without  qualification, 
except  such  as  would  arise  out  of  the  inability  to  take  private 
property  without  cpmpensation.  K  that  were  necessary,  there 
would  have  ^  be  an  appraisal  under  section  219,  and  the  com- 
pensation would  have  to  be  paid.  I  think  the  remainder  of  the 
section  is  intended  to  provide,  that  if  the  private  oyners  will 
contribute  two  thirds  of  the  expense  of  a  pier,  constructed  with 
a  view  to  enlarge  a  slip,  such  owners  shall  be  entitled  to  all  the 
emoluments  arising  from  the  wharfage,  except  Ibhat  at  the  side 
next  the  slip  and  one  half  of  the  end ;  that  in  that  event  the 
corporation  shall  contribute  one  third  of  the  expense,  and  have 
the  emoluments  arising  at  the  places'  last  mentioned.  But  I  do 
not  think  the  improvement  can  be  prevented  by  the  refusal  of 
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the  proprietors  to  unite  with  the  corporation.  In  case  cl  sudi 
refusal,  I  am  of  opinion  that  the  work  may  be  carried  on  at  the 
expense  of  the  city,  and  that  when  completed  it  will  belong  to 
the  city.  When  a  portion  only  of  the  advantage  of  the  per  is 
given  to  the  proprietors,  and  that  only  upon  their  defiraying  a 
portion  of  the  expense,  it  would  be  a  violent  construction  which 
should  hold  that  they  should  be  entitled  to  the  prior  rights^ 
though  they  paid  nothing  and  the  corporation  paid  the  whole. 

As  the  proprietors  were,  before  the  extension,  entitled  to  half 
the  wharfage  at  the  outer  end  of  the  original  pier,  and  as  that 
right  was  subverted  by  the  extension,  it  may  be  that  the  right 
thus  taken  away  or  destroyed  should  have  been  appraised.  But 
this  case  does  not  require  us  to  decide  that  question.  If  there 
has  been  any  invasion  of  the  rights  of  the  proprietors  in  that 
respect,  Xhe  law  provides  an  appropriate  remedy.  That  remedy 
does  not  ocmsist  in  vesting  in  the  proprietors  of  the  rights  taken 
away,  similar  rights  arising  at  another  place,  and  which  may  be 
of  very  different  value  from  those  of  which  they  have  been  de> 
prived.  By  the' agreement  under  which  the  pier  was  first  built, 
the  proprietors  of  lots  became  entitled  by  contract  to  wharfage 
&t  half  the  outer  end.  Whether  there  was  an  implied  condition, 
that  such  right  should  be  subject  to  the  necessity  which,  in  the 
course  of  years,  might  arise^  of  putting  an  end  to  the  wharfage 
at  that  place  by  an  extension,  or  whether  it  was  implied  thai  tiie 
pier  should  remain  forever  as  it  was  then  built,  is  a  questiim  not 
necessarily  involved  in  this  case.  Whichever  way  it  may  be  de- 
cided, the  proprietors  cannot  make  title  to  any  part  of  the  ex- 
tended pier,  or  to  any  right  of  wharfiige  arising  upon  it.  The 
plaintiff,  a  ship-owner,  caused  his  vessel  to  be  fieustened  to  the 
extended  pier,  and  thus  became  liable  to  pay  wharfage.  He 
may  show,  to  avoid  the  defendant's  claim  to  distrain,  that  the  pier 
belonged  to  another,  under  whom  the  .d^ndant  has  no  tide, 
but  he  cannot  be  permitted  to  allege  that  other  parties  were  in- 
jured by  the  erection  of  a  pier,  unless  he  will  go  fiurther  and 
maintain  that  the  oonsequence  of  such  injury  was  to  oeafiir  es 
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the  injured  party  an  actual  title  to  the  structure,  by  the  erection 
of  which  the  injury  was  inflicted.  This  he  cannot  do,  and  he 
cannot  therefore  resist  this  distress. 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

Judgment  accordingly. 


Belknap  against  Waters. 

Thto  oonit  has  Jurisdiction  to  reyiew  an  order  made  by  the  supreme  court,  vacat- 
ing a  judgmedt  entered  by.  confession,  on  account  fit  a  defect  in  the  statement. 

Accordingly,  wiwre  a  judgment  was  entered  by  confession,  and  tfae«upreme  courts 
on  the  application  of  another  creditor  of  the  judgment  debtor,  naade  an  order, 
at  special  term,  vacating  the  Judgment,  which  order  was  affirmed  at  general 
term,  and  the  plaintiff  in  the  judgment  appealed  to  this  court ;  Held,  that  the 
appeal  would  lie. 

Motion  to  dismiss  appeal  On  the  28th  of  June,  1852,  a 
jodgident  for  $2878.52  was  entered  in  the  supreme  court  in  fa- 
vor of  Belknap  against  Waters j  upon  confession,  without  action. 
One  Oarpenter,  who  had  a  chattel  mortgage  upon  personal  prop- 
erty of  Watets,  and  also  a  judgment  against  him  in  the  suprenie 
court,  moved  that  court  to  set  aside  the  judgment  of  Belknap, 
upon  the  ground  of  insufficiency  in  the  statement  on  which  the 
judgment  Was  entered.  Belknap  made  at  the  same  time  a  cross 
motion,  that  the  statement  might  be  amended  without  prejudice. 
The  supreme  court,  at  special  term,  March  6, 1854,  ordered  the 
judgment  of  Belknap  to  be  set  aside,  but  allowed  Belknap  to  file 
a  new  and  amended  statement,  the  judgment  to  take  effect  from 
the  time  of  filing  the  same  only,  and  not  to  affeet  the  rights  of 
other  creditors  of  Waters  then  acquired.  From  this  otdet  Belk- 
]i*p  appealed  to  the  general  term,  wh^re  it  was  affirmed.  Belk- 
ftap  appeailed  frofti  that  order  to  this  <3<mrt. 
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N.  HUl,  Jr.,  opposed. 

Johnson,  J.  The  code  of  procedure,  i  1,  declares  that  rem- 
edies in  the  courts  of  justice  are  divided  into,  1.  Actions ; 
2.  Special  proceedings.  Sec.  2  declares  that  '*  an  action  is  an  ordi- 
nary proceeding  in  a  court  of  justice,  by  which  a  party  prosecutes 
another  party  for  the  enforcement  or  protection  of  a  right,  the 
redress  or  prevention  of  a  wrong,  or  the  punishment  of  a  public 
offense."  Sec.  8  says  that  "every  other  remedy  is  a  special 
proceeding." 

The  application  made  by  Carpenter  to  the  supreme  court  was 
not  an  action,  because  although  it  might  be  difficult  to  affirm 
that  it  is  not  an  ordinary  proceeding  in  a  court  of  justice,  yet 
looking  at  all  the  provisions  of  the  code  touching  civil  actions,  it 
appears  that  by  "  ordinary  proceedings"  it  was  intended  to  desig- 
nate those  ordinary  proceedings  which  are  instituted  by  sum- 
mons and  complaint  when  they  are  of  a  civil  nature.  If,  therefore, 
his  application  was  a  remedy  at  all,  it  was  fk  special  proceeding. 
The  code  unfortunately  has  not  furnished  us  a  definition  of  a 
remedy,  except  in  so  fiur  as  ope  can  be  drawn  from  its  distribu- 
tion of  all  remedies  into  actions  and  special  proceedings.  It 
seems  to  regard  every  ori^nal  application  to  a  court  of  justice 
for  a  judgment  or  order  as  a  remedy.  If  this  be  so,  then  Gar- 
pontes  application,  which  was  an  original  proceeding  instituted 
by  him  claiming  redress,  was  a  special  proceeding.  He  was  no 
party  to  the  judgment  which  he  asked  to  have  set  aside^  and  his 
application  cannot  therefore  be  said  to  be  in  a  suit  or  action. 

The  3d  subdivision  of  section  11  of  the  code  gives  this  court 
power  to  review  upon  appeal  every  actual  determination  made  by 
the  supreme  court  at  general  term,  in  a  final  order  affecting  a 
substantial  right  made  in  a  special  proceeding,  or  upon  a  sum* 
mary  application  in  an  action  after  judgment. 

The  order  of  the  supreme  court  at  general  term  in  this  ease^ 
affirming  that  at  special  term,  gave  to  Carpenter  the  complete  re- 
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lief  for  which  his  application  was  made.  It  set  aside  and  vaca- 
ted the  judgment  of  which  he  complained.  It  was  therefore  not 
only  a  final  order,  bat  it  clearly  affected  a  substantial  right  of 
the  appellant.  The  appeal  comes  therefore  within  the  provision 
in  question,  and  we  are  bound  to  entertain  it.  ' 

We  were  referred,  upon  the  argument,  to  two  cases  in  this 
court  which  were  supposed  to  decide  adversely  to  the  appellant's 
right  to  appeal.  {Sherman  v.  Felt,  2  Comst.  186  ;  3  Haw.  P. 
R.  425 ;  Dunlap  v.  Edwards,  3  CornsL  841.)  In  the  first,  it 
was  held  that,  upon  a  motion  by  a  party  to  set  aside  a  judgment 
in  the  supreme  court  either  for  irreguburity  or  as  a  matter  of  fa- 
vor, the  decision  of  that  court  was  either  upon  a  matter  of  prac- 
tice, or  a  question  of  discretion,  and  that  from  stich'  a  decision  no 
appeal  would  lie.  In  that  case,  also,  the  latter  clause  of  the  3d 
subdivision  of  i  11  received  a  construction,  and  it  was  held  that 
the  words,  '^  a  final  order  affecting  a  substantial  right,  made  upon 
a  sunmiary  application  in  an  action  after  judgment,"  related  only 
to  summary  applications  which  assumed  the  validity  of  the  judg- 
ment, or  were  based  upon  its  existence.  In  the  other  case  the 
order  appealed  from  was  made  upon  an  application  by  the  de- 
fendant, in  a  judgment  on  confession,  to  set  it  aside  upon  the 
ground  that  the  bond  and  warvant  of  attorney  on  which  it  had 
been  entered  bad  been  executed  by  him  as  surety  for  the  pay- 
ment of  an  award  to  be  made  between  third  parties,  and  that  the 
submission  had  been  subsequently  altered  without  his  consent  or 
knowledge,  before  the  judgment  was  entered.  The  judgment  had 
been  entered  in  June,  1847.  In  December,  1848,  the  motion  at 
special  term  was  made  and  denied,  and  the  decision  was  affirmed 
at  general  term.  The  case  seems  to  have  been  presented  to  the 
court  only  in  the  aspect  of  a  summary  proceeding  in  an  action 
after  judgment.  Regarding  it  in  that  way,  the  court  dismissed 
the  appeal,  holding  that  the  motion  was  not  a  future  proceeding 
in  a  pending  suit  within  the  meaning  of  the  act  supplemental  to 
the  code,  [ch.  880  of  the  laws  of  1848,]  the  judgment  having  been 
perfected  in  1849.    The  other  positions  affirmed  by  the  court  in  ^ 
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that  case  related  to  the  appeals  given  by  the  supplemeBtal  aet| 
and  by  sec.  457  of  the  oode  of  1849,  neither  of  which  are  in- 
Yolved  in  the  case  now  b^iHre  the  conrt. 

Motion  denied. 


Zabbiskis,  respondent,  again$t  Smith,  appdknt 

Since  the  enactment  of  the  oode  of  prooedove  it  is  not  reqaisite,  in  ocderto  i 
qnestions  oi  law  arising  upon  the  trial,  that  the  exceptions  taken  should  be 
signed  or  sealed  bj  the  justice  before  whom  the  trial  was  had,  or  that  a  Inll  of 
exceptions  be  made. 

Where^  on  an  appeal  to  this  ooort,  it  appears  by  the  letom  that  the  exo^tiooB 
were  taken  at  the  trial  and  sepacately  stated,  it  is  not  neoessaiy  that  thej 
shonld  be  authenticated  by  the  justice  who  tried  the  cause,  or  Uie  court  bebw. 

But  where  the  exceptions  are  in  the  first  instance  stated  in  a  case  containing 
matter  not  necessary  to  pres^it  the  legal  questions  arising  upon  them,  the 
party  desiring  a  review  in  this  court  should  procure  the  exceptions  to  be  sepa- 
rated fttjm  the  case  l^  or  under  the  direction  of  the  court  below,  or  a  Justioo 
thereof.    Per  Johnson,  J. 

If  it  does  not  appear  ftom  the  return  either  that  the  exceptions  were  in  the  flrat  in- 
stance stated  separately,  or  that  they  were  separated  ftom  the  case  in  which  they 
were  originally  stated  under  the  direction  of  the  court  below  or  a  judge  thereof 
the  appeal  to  this  court  will  be  dismissed.    Per  Johnson,  J. 

Motion  on  behalf  of  respondent  to  dismiss  the  appeal,  on  the 
ground  that  the  record  did  not  contain  a  bill  of  exceptions,  or 
exceptions  separated  from  the  case;  that  it  contained  merely 
exceptions  stated  in  a  cas4. 

N.  HUlj  Jr.f  for  the  motioi. 

fi.  Davia  Naxan,  opposed. 

Johnson,  J.  A  motion  has  been  made  to  dismiss  tiie  appesl 
in  this,  cause,  the  decision  of  which  turns  upon  the  question 
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irhether  the  judgment  roll  in  the  action  presents  any  question 
nrhich  can  be  reviewed  in  this  court. 

The  cause  was  tried  in  June,  1853,  and  resulted  in  a  yerdict 
for  the  plaintiff.  The  defendant  took  exceptions  at  the  trial, 
which  were  ordered  by  the  judge  who  presided  at  the  trial  to 
be  heard  in  the  first  instance  at  general  term.  At  the  general 
term  judgment  was  rendered  for  the  plaintiff,  and  from  this 
judgment  the  defendant  has  appealed.  The  judgment  roll  ooor 
tabs  a  paper  entitled  ^  case  containing  exceptions  made  by  tibe 
defendant,"  from  aQ  examination  of  which  it  appears  that  at  the 
end  of  the  plaintiff's  eridenee  the  defendant  mored  for  a  nonsuit, 
and  excepted  to  the  judge's  decision  denying  that  notion,  and 
also  that  at  the  close  of  the  evidence  the  de&ndant  made  several 
requests  \9  the  judge  to  charge  the  jury  in  a  specific  way,  and 
excepted  to  the  judge's  ruling  upon  those  requests,  or  some  of 
them. 

The  265th  section  of  the  code  provide^  in  respect  to  jury 
trials,  that  when  exceptions  are  taken,  the  judge  trying  the  cause 
may  at  the  trial  direct  them  to  be  heard  in  the  first  instance  at 
a  general  term,  the  judgment  to  be  in  the  mean  time  suspended, 
and  that  in  such  cases  the  exceptions  are  to  be  heard  at  general 
term  and  judgment  there  given^  The  proceedings  below  seem 
to  have  been  in  exact  accordance  with  the  provisions  of  the  code 
above  mentioned,  and,  so  far  as  the  judgment  is  concerned,  the 
case  is  regularly  brought  before  us. 

The  code,  section  264,  provides  farther  in  respect  to  jury 
trials  as  follows :  ^*  If  an  exception  be  taken,  it  ma^^be  reduced 
to  writing  at  the  time,  or  entered  in  the  judge's  minutes,  and 
afterwards  settled  a^  provided  by  the  rules  of  the  oourt,  and 
then  stated  in  writing  in  a  case,  or  separately,  with  so  much  of 
the  evidence  as  may  be  material  to  the  questions  to  be  raised, 
but  need  not  be  sealed  or  signed,  nor  need  a  bill  of  exceptbns 
be  made.  If  the  exceptions  be  in  the  first  instance  stated  in  a 
case,  and  it  be  afterwards  necessary  to  separate  them,  the  sepsr 
ration  may  be  made  under  the  dureetion  of  the  court  or  a  judge 
thereof."    The  provisions  of  this  sectim  absolutely  dispense 

Keb.— Vol.  I.  61 
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with  signing  and  sealing  exceptions,  and  as  plainly  declare  that 
a  bill  of  exceptions  need  not  be  made. 

Under  the  former  practice  if  a  paper  containing  exceptions,  and 
the  evidence  and  rulings  of  the  court  upon  which  the  exceptions 
were  founded,  was  upon  the  trial  signed  and  sealed  by  the  judge 
below,  it  was  always  regarded  in  the  appellate  courts  as  a  bill  of 
exceptions,  although  it  lacked  the  formal  commencement  and  con- 
clusion technically  appropriate  to  a  bill  of  exceptions.  It  re- 
sulted from  the  nature  of  a  bill  of  exceptions  under  the  old  prac- 
tice, that  no  appellate  court  undertook  to  exclude  any  matters 
from  the  bill  which  the  judge  who  signed  it  had  thought  proper 
to  be  inserted,  even  though  many  things  contained  in  it  might 
seem  to  the  appellate  court  irrelevant  to  the  questions  of  law 
presented.  The  bill  was  a  history  of  the  trial  sufficiently  foil 
to  present  the  points  of  law  excepted  to,  with  the  evidence  on 
which  the  points  raised  arose,  certified  by  the  signature  and 
seal  of  the  judge.  The  appellate  courts  of  course  disregarded 
all  matters  which  were  actually  contained  in  the  bill  which  did 
not  relate  to  questions  of  law  decided,  and  in  theory  the  bill 
should  never  have  contained  any  other  matters.  This  position 
in  respect  to  the  proper  mode  of  framing  bills  of  exceptions  was 
often  reiterated  by  the  appellate  courts ;  but  still,  if  the  judge  who 
settled  the  bill  chose  to  insert  in  it  matters  irrelevant,  there 
were  no  means  by  which  the  appellate  court  could  interfere  to 
correct  the  abuse.  The  same  practice  governed  the  courts  in 
respect  to  cases  made,  with  liberty  reserved  to  turn  them  into 
bills  of  exceptions.  The  process  of  conversion  was  entirely  un- 
der the  control  of  the  court  below,  and  indeed  all  such  cases 
came  before  the  appellate  courts  in  the  form  of  bills  of  exceptions^ 
and  nothing  would  regularly  appear  upon  the  record  to  show 
that  the  bill  had  not  been  taken  at  the  trial,  or  that  a  case  had 
ever  been  made. 

The  new  provision,  in  i  264  as  amended,  confers  upon  us  no 
new  authority  in  respect  to  the  form  which  a  statement  of  excep- 
tions shall  take.  It  is  true  that  the  statute  says  th^  ar9  to  be 
separated  ^rom  the  case,  if  they  were  originally  contained  in  a 
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case,  wbenerer  such  a  separation  is  necessary,  and  that  such  a 
separation  would  seem  to  be  necessary  upon  an  appeal  to  a  court 
irhich  can  only  regard  the  legal  questions  presented ;  but  still 
the  question  whether  they  are  capable  of  being  separated  is  a 
matter  to  be  determined  in  the  court  below,  if  ally  where.  If,  in 
the  first  instance,  the  exceptions  are  stated  in  writing  separately, 
according  to  the  code,  nothing  in  the  statute  in  terms  requires 
their  authentication  by  the  judge  who  tried  the  cause,  or  by  the 
court  below.  We  therefore  are  not  authorized  to  require  any 
such  authentication  in  respect  to  them.  If  the  exceptions  are  in^ 
the  first  instance  stated  in  a  case,  an  appeal  to  this  court,  which 
can  only  consider  the  legal  questions  presented,  renders  a  sepa-  . 
ration  necessary,  if  any  legal  proceeding  can.  There  may  un-  i 
donbtedly  be  cases  in  which  the  same  matters  ought  to  appear, 
whether  the  object  be  to  move  the  court  below  as  upon  a  case, 
or  as  upon  a  bill  of  exceptions.  In  such  cases,  of  course  no  sep- 
aration would  be  possible,  because  by  the  supposition  all  the 
matters  contained  are  material  in  either  aspect.  In  all  cases 
where  matters  are  contained  in  a  case  containing  exceptions, 
which  are  not  necessary  to  present  the  legal  questions  arising 
upon  the  exceptions,  a  separation  should  take  place,  so  that  upon 
the  appeal  to  this  court  the  questions  of  law  may  be  presented 
unincumbered  by  irrelevant  matter.  That  this  is  the  only  cor- 
rect course  of  practice,  is  plain.  The  precise  question  in  this 
case  is,  whether  we  can  enforce  a  compliance  with  these  provis- 
ions of  the  statute,  by  dismissing  the  party's  appeal.  Unless 
we  possess  this  power,  the  provision  of  the  statute  cannot  be  en- 
forced. The  successful  party  in  the  court  below  cannot  be  re- 
quired to  apply  there  to  have  the  exceptions  separated  from  the 
cade,  because,  until  an  appeal  is  perfected,  the  necessity  for  a  sep- 
aration does  not  appear,  and  the  duty  of  procuring  the  separation 
to  be  made  fiiUs  upon  the  party  who  wishes  to  avail  himself  of 
ike  exceptions  upon  the  appeal.  Nor  can  we  effectually  carry 
out  the  statute)  by  refusing  to  hear  the  cause  until  such  separa- 
tion has  been  made.  That  course  would  suspend  the  cause  in- 
definitely, and  in  cases  where  the  appeal  was  brought  for  delaji 
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would  operate  to  punish  the  party  who  is  not  in  fault.  We  must 
therefore  possess  the  power  of  dismissing  the  appeal,  in  order  to 
make  the  provision  in  question  effectual  for  the  purpose  which  it 
was  intended  to  answer. 

In  those  casesf  there&re,  where  the  return  to  this  court  does 
not  show  that  the  exceptions  mere  stated  separately  according  to 
tho  statute  and  not  ip  a  ca^,  we  must  require  that  they  shall 
appear  upon  the  return  to  have  been  separated  from  the  case 
under  the  direction  of  the  court  below,  or  of  a  judge  thereof,  or 
that  the  court  below  or  a  judge  thereof  has  determined  that  in 
the  particular  case  no  separation  was  possible.  As  the  practice 
under  this  provision  of  the  code  is  new,  and  has  not  heretofore 
been  settled,  leave  will  be  granted  to  appellants  to  procure  a 
proper  settlement  or  amendment  in  the  courts  below  within  some 
limited  time,  on  pain  of  dismissal,  unless  they  avail  themselves 
of  such  leave.  In  the  case  in  which  this  motion  is  made,  it  does 
appear  that  the  exceptions  were  taken  at  the  trial  and  directed 
to  be  heard  in  the  first  instance  at  general  term.  This  proceed- 
ing is  applicable  only  to  exceptions  stated  separately  and  not  in 
a  case,  and  it  there&re  sufficiently  appears  in  this  case  that  the 
return  is  in  proper  form,  and  the  motion  to  dismiss  must  be 
denied. 

Motion  denied. 
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Dorr  a&d  others  against  The  New  Jersey  Steak  Navi- 
gation GoMPAIfY. 

Where  there  is  no  special  contract  as  to  the  liability  of  a  common  carrier  of  prop- 
erty, he  IS  responsible  for  all  loss  or  damage  except  that  which  is  cauaod  by 
the  act  of  Qod  or  the  public  enemy. 

He  cannot  limit  this  liability  by  notice,  even  if  it  be  brought  to  the  knowledge  of 
the  owner. 

Bnt  comm<Hi  caniers  may  limit  their  liability  hj  an  express  agreement  with  the 
owner. 

Action  commenced  in  the  supreme  court,  prior  to  July,  1848^ 
The  declaration  averred  that  the  defendant  was  a  common  carrier 
of  merchandise  for  hire,  between  the  city  of  New-Tork  anci  Ston> 
ington  in  the  state  of  Connecticut,  and  that  the  plaintiffs,  at  the 
former  place,  delivered  to  the  defendant  as  snch  carrier,  and  the 
latter  as  sach  received  from  them  two  cases  of  merchandise  of 
the  value  of  $3600,  to  be  safely  carried  by  thtf  drfendant  to^asd* 
(486) 
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delivered  at  Stonington,  for  a  reasonable  reward  to  be  paid 
therefor ;  yet  that  the  defendant  did  not  safely  carry  the  mer- 
chandise and  deliver  the  same  at  Stonington,  but  so  carelessly 
and  negligently  conducted  itself,  that  by  and  throngh  the  negli- 
gence and  misconduct  of  the  defendant  the  said  merchandise  be- 
came and  was  lost  to  the  plaintiffs.  The  defendant  pleaded, 
(1)  the  general  issue ;  (2)  that  the  merchandise  was  delivered 
by  the  plaintiffs  to  and  received  by  the  defendant  on  board  the 
steamboat  Lexington,  under  and  in  pursuance  of  a  special  con* 
tract  made  between  the  plaintiffs  and  defendant,  for  the  trans- 
portation of  the  same  from  New- York  to  Stonington,  in  the 
following  words,  viz : 

"  New  Jersey  Steam  Navigation  Company,  received  of  S.  &  F. 
Dorr  &  Co.,  on  board  the  steamer  Lexington,  Child,  master,  two 
cases  fbr  E.  Baker  &  Co.,  Soston,  marked  and  numbered  as  in 
the  mar^,  to  be  transported  to  Stonington,  and  there  be  deliv- 
ered to  railroad  agent  or  assigns ;  danger  of  fire,  water,  break- 
age, leakage  and  all  other  accidents  excepted ;  and  no  package 
whatever,  if  lost,  injured  or  stolen,  to  be  deemed  of  greater  valad 
than  two  hundred  dollars. 

Freight  as  cu&tomary  with  steamers  on  this  line. 

N.  B.  The  company  are  to  be  held  responsible  for  ordinary 
care  and  diligence  only  in  the  transportation  of  merchandise  and 
other  property  shipped  or  put  on  board  the  boat  of  this  line. 

Dated  at  New- York,  January  13th,  1840. 

Contents  unknown.  George  Child,  master." 

That  while  the  merchandise  was  well  and  properly  stowed  on 
board  the  steamboat  atid  being  carried  pursuant  to  the  contract, 
and  without  any  carelessness  or  misconduct  of  the  defendant  or 
its  servants,  or  any  defect  in  the  boat  or  its  equipments,  the  boat, 
by  mere  casualty  and  accident,  took  fire  and  was  consumed,  with 
its  cargo,  including  the  merchandise  of  th^  plaintiffs ;  and  thereby, 
by  accident  and  casualty  of  fire,  and  not  by  any  negligence,  miscon- 
duct or  defiiult  of  the  defendant,  the  merchandise  was  not  deliv- 
ered at  Stonington,  and  became  lost  to  the  plamtifis.  Tb» 
pUintiffi  demurred  to  the  second  plea,  and  there  was  j<uitd«r. 
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The  demurrer  was  heard  in  the  superior  court  of  the  city  of 
New- York,  and  judgment  ordered  thereon  for  the  plaintiffs. 
{See  4  Sand/.  186.) 

Afterwards  the  issue  of  fact  was  tried  before  Edwards,  X 
The  plaintiffs  proved  that  the  defendant  was  a  common  carrier, 
as  stated  in  the  declaration,  and  that  the  two  cases  of  merchan- 
dise were  delivered  by  the  plaintiffs  to  the  defendant  at  New- 
York,  on  board  the  Lexington,  to  be  transported  and  delivered 
as  in  the  declaration  averred ;  that  the  merchandise  was  not  de- 
livered at  Stonington,  but  was  lost  between  there  and  New-York 
while  in  the  custody  of  the  defendant,  and  that  its  value  was 
$1765.  The  defendant  proved  that  the  goods  were  received  from 
the  carman  of  the  plaintiffs,  and  the  receipt  or  bill  of  lading  set 
out  in  the  second  plea  given  him  therefor  by  the  master  of  the 
boat ;  that  this  receipt  was  the  usual  printed  form  of  bill  of 
lading  then  and  during  several  years  previous  used  by  the  defend- 
ant in  its  business  as  a  carrier,  and  that  the  plaintiffs  were  and 
during  many  years  had  been  merchants  in  New- York.  The 
plaintiffs  in  reply  further  proved  that  the  fire  by  which  the  steam- 
boat and  its  lading  were  consumed,  was  not  occasioned  by  the 
act  of  God  or  the  public  enemy,  and  that  the  said  receipt  or 
bill  of  lading  did  not  come  to  the  knowledge  or  possession  of  the 
plaintiffs,  otherwise  than  by  the  delivery  of  it  to  the  carman,  un- 
til the  day  after  the  goods  were  shipped.  The  counsel  for  the 
defendant  requested  the  court  to  charge  the  jury,  (1)  that  the 
defendant  was  not  liable,  if  the  loss  of  the  goods  was  occasioned 
by  a  cause  excepted  from  the  defendant's  risk  by  the  receipt  or 
bill  of  lading ;  (2)  that  the  defendant's  liability  did  not  exceed 
the  amount  of  two  hundred  dollars  for  each  package  mentioned 
in  the  receipt  or  bill  of  lading,  with  interest  thereon  firom  the 
time  of  the  loss.  The  court  refused  to  charge  in  conformity 
with  either  of  said  requests,  and  charged  the  jury  that  the  loss 
having  occurred  while  the  goods  were  in  the  defendant's  posses- 
sion as  a  common  ciirrier,  and  not  by  the  act  of  Ghxl  or  the 
public  enemy,  the  defendant  was ,  responsible ;  and  that  the 
liability  of  the  defendant  was  not  restricted  to  the  sum  of  two 
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hundred  dollars  a  package  named  in  the  bill  of  lading,  bat  ex- 
tended to  the  actual  value  of  the  goods.  To  which  refusals  to 
charge  as  requested,  and  to  the  charge  as  given,  the  defendant 
duly  excepted.  The  jury  returned  a  verdict  in  &vor  of  the 
plaintiffs  for  $3247.90.  The  defendant  moved  the  supreme 
court,  sitting  in  the  first  district,  for  a  new  trial,  on  a  bill  of  ex* 
eeptions,  which  was  refused,  and  judgment  perfected  in  fibvor  of 
the  plaintiffs.    The  defendant  appealed  to  this  court 

Wm.  M.  EvartSf  for  the  appellant,  insisted,  I.  The  judg- 
inent  on  the  demurrer  to  the  special  plea  should  have  been  for 
the  defendant  Neither  public  nor  private  necessity  or  con- 
venience  requires  that  common  carriers,  on  the  one  hand,  should 
be  compelled  to  be  insurers  against  fire,  unless  the  bailor  insists 
upon  it ;  nor  ^t  the  bailor,  on  the  other  hand,  should  be  obliged 
to  pay  rates  of  carriage  which  include  compensation  for  insurance^ 
unless  he  choose  so  to  do.  To  legally  incapacitate  the  parties 
from  separating,  by  mutual  contract,  the  service  of  transportation 
and  the  responsibility  of  insurance,  involves  this  absordity. 
{Orange  Co.  Bank  v.  Brown^  9  Wend,  86 ;  HoUister  v.  iViw- 
left,  19  id.  284;  Ode  v.  Goadttnn,  id.  251 ;  Wells  v.  The  St. 
Nav.  Co.,  2  Comst.  204 ;  Parsons  v.  Monteath,  13  Barb.  353 ; 
Moore  v.  Evans,  14  id.  524 ;  Stoddard  v.  L.  Js.  R.  R.  Co.,  5 
Sand.  S.  C.  R.  180;  Dorr  v.  N.  J.  St.  Nav.  Co.,  4  td.  136, 
{case  at  bar ;)  N.  J.  St.  Nav.  Co.  v.  March.  Bank,  6  Una. 
844.)  The  only  case  in  any  book  to  the  contrary  is  Gould  v. 
HUl,  (2  Hill,  623,)  since  overruled  by  two  later  cases  in  the 
same  court,  ut  supra. 

II.  The  refusal  to  charge  in  conformity  with  the  first  request 
of  the  defendant's  counsel,  and  the  actual  charge  upon  the  pointi 
are  open  to  exception  for  error  upon  the  same  grounds  as  is  the 
judgment  on  the  demurrer.  The  proof  at  the  trial  fully  sus- 
tained the  matter  of  the  special  plea,  and  so  presented  thesaiQM 

'  questions  of  law. 

III.  The  exception  to  the  refusal  to  charge  in  conformity  with 
the  second  request  of  the  defendant's  counsel,  ^nd  to  thf  a^toil 
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charge  upon  the  point,  was  well  taken.  1.  The  limitation  of 
valne  per  package  for  which  the  carrier  should  be  liable,  is  a  per- 
fectly valid  stipulation  in  the  contract.  The  reward  of  the  car- 
rier is  accommodated  to  this  rate  of  value,  and  the  bailor,  receiving 
thus  the  benefit  of  the  limitation,  cannot  repudiate  it.  2.  As  a 
mere  valnatioti^  to  preclude  frau^  or  dispute,  as  in  valid  policies 
of  insurance,  the  limitation  is  valid  and  will  be  upheld.  8.  The 
controyersy  respecting  the  right  of  a  carrier  by  special  contract 
to  restrict  his  common  \&^  liability,  has  never  brought  in  ques- 
tion the  validity  of  such  limitations  of  value.  (Cole  y.  Good- 
vnuj  19  Wetid.  251,  and  other  cases  above  cited.) 

D.  D,  SUlimaiij  for  the  respondents.  I.  The  rule  is  settled 
in  this  state,  that  a  common  carrier  cannot  by  notice  shelter 
himself  from  his  common  law  liability,  even  though  such  notice 
be  distinctly  brought  home  to  the  bailor.  {HMister  v.  Noivletij 
19  Wend.  234;  Cole  v.  Goodwifi,  Id.  251 ;  21  id.  354, 153; 
8  Hm,9;  7  id.  533;  26  Wend.  594;  2  Kenfs  Com.  608.) 

II.  In  the  present  mode  of  transportation  by  common  carriers, 
public  policy  imperatively  requires  strict  adherence  to  the  com- 
mon law  rule  of  liability ;  and  that  carriers'  notices  inserted  in 
receipts  given  and  received,  where  property  is  delivered  at  rail- 
roads and  steamboats,  should  not  be  treated  as  mutual  and  delibe- 
rate contracts  waiving  liability.  {Doctor  and  Studeftt^  270,. 
Dial.  C.  88 ;  Attwood  v.  Reliance  Trans.  Co.,  9  Walt^  R.  87 ; 
Stanton  v.  AUerij  5  Denio,  434 ;  Hooker  v.  Vandewatery  4  id. 
849 ;  Per  Ld.  Kenyon,  in  Hyde  v.  Trent.  Co.,  1  E^p.  N,P.  C. 
35;  Per  Branson,  J.  in  Hollister  v.  Nowlen,  19  Wend.  289] 
Bell  V.  Leggett,  3  Selden,  176.)  The  evils  which  resulted  in 
England  by  departing  from  the  common  law  rule  were  so  great, 
that  the  courts  expressed  strong  regret  that  the  innovation  had 
been  tolerated.  {BeWs  Comm.  1,  474 ;  Maving  v.  Tod,  1 
Starkie,  79;  SmUh  v.  Horrie,  8  Taunt.  144 ;  Domi  v.  FYo- 
menu,  4  Camp.  40 ;  Duff  v.  Budd,  8  Brod.  ^  Bing.  177.)  In 
some  of  the  United  States  such  notices  have  been  admitted, 
{Jntes  V.  Voorhees,  10  Ohio,  145,)  and  the  same  regrets  have 
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been  ezpreBsed  by  the  courts.  {Eagle  y.  WhUe^  6  WharUmf 
616 ;  Barvey  v.  Prentiss,  4  Harr.  ^  John.  317.) 

m.  Admitting,  for  sake  of  the  argument,  that  the  carrier  can 
protect  himself  by  special  mutual  contract  from  Us  common  IftW 
liability,  still  the  bill  of  lading  set  forth  in  the  plea  is  not  sack 
a  contract  It  is  at  most  a  receipt  for  the  goods,  with  no^aee 
incorporated  therein  that  the  carrier  denies  the  liability  whioh 
the  law  imposes  on  him.  It  is  at  most  notice  brought  home  to 
the  bailor,  and  is  no  higher  endence  of  the  contract  than  were 
the  notices  of  stage  proprietors  brought  home  to  the  knowledge 
of  their  passengers.  {Down  y.  Fromont,  4  Camp.  40  ;  Nich- 
olsofi  y.  WiUany  5  East,  507,  n.  ;  Beckman  y.  Shause,  5  Rawle^ 
179 ;  Clarke  v.  Oray,  6  East,  564 ;  Jbnes  y.  Voorhees,  10  Ohio^ 
150;  Cole  y.  aoodwifi,19  Wend.  280  ^  Gould  y.Hm,2  HUl, 
628.) 

IV.  The  supreme  court,  in  a  case  like  that  before  the  courts 
held,  that  the  insertion  in  the  bill  of  lading  of  a  clause  to  the 
same  effect  with  that  under  consideration,  would  not  discharge 
the  carrier.  {OoML  y.  EBU,  2  £i/2,628.)  This  decision  has 
been  incidentally  approyed  by  the  court  for  the  correction  of 
errors.  {Alexander  y.  Oretne,  7  jEfitt,  562 ;  Powell  y.  Myers, 
26  Wend.  594.)  V 

;    PARKsa,  J.,  deliyered  the  opinion  of  the  court* 
I    The  courts  of  this  state  haye  steadily  adhered  to  the  common  law 
!  rule,  that  a  common  carrier  cannot  screen  himself  from  liability  by 
'  notice,  whether  brought  home  to  the  owner  or  not.  Since  the  yery 
full  and  learned  discussion  of  that  question  in  HoUister  y.  Nowlenj 
(19  Wend.  284,)  and  Cole  r.  Goodwin,  {Id.  251,)  it  has  been  re- 
.  garded  as  settled  upon,  mature  deliberation,  and  the  conclusioa 
arriyed  at  in  those  cases  has  been  uniformly  acquiesced  in  and 
followed.    {Camden  Co.  y.  Belknap,  21  Wend.  854 ;  Clark  y. 
Faxton,  Id.  153 ;  Alexander  y.  Greene,  8  Hill,  9 ;  7  id.  583 ; 
Powell  y.  Myers,  26  Wend.  594.)    These  decisions  rest  on  th^ 
yery  satis&ctory  reasons,  that  the  notice  was  no  eyidence  of  as- 
sent on  the  part  of  the  owner,  and  that  he  had  a  right  to  repose 
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/    spqn  the  common  law  liability  of  the  carrier,  who  coald  not  re- 
)     lieve  himself  from  such  liability  by  any  mere  act  of  his  own.      / 
But  the  question  here  presented  is  of  a  very  different  cbarac- ; 
ter.    It  is,  whether  it  is  competent  for  the  carrier  and  the  owner, 
by  an  agreement  between  themselyes,  to  establish  conditions  of 
liability,  different  from,  those  cast  by  law  upon  a  common  carrier. 
I  think  this  question  is  distinctly  presented  by  the  demurrer  to 
the  second  plea ;  and  it  seems  to  me  also  to  be  involved  in  the 
decisions  made  at  the  trial  of  the  issue  of  &ct ;  for  the  excep-'N 
tions  to  the  common  law  liability,  being  made  in  the  bill  of  lading    I 
and  delivered  to  the  agent  of  the  plaintiffs,  must  be  deemed  toy 
have  been  agreed  upon  by  the  parties.     If  such  is  not  the  legal  .• 
inference,  then  it  was  a  question  of  fact  for  the  jury  to  decide  ' 
what  was  the  agreement  between  the  parties,  and  in  that  case 
the  same  question  of  law  would  still  be  presented  for  decision. 

The  plaintiffs  rely  upon  the  case  of  Otmld  v.  IBll,  (2  Hill^ 
628.)  It  was  there  broadly  decided  by  a  majority  of  the  late 
supreme  court,  Ok  J.  Nelson  dissenting,  that  common  carriers 
could  not  limit  their  liability,  or  evade  the  consequences  of  a 
breach  of  their  legal  duties  as  such,  by  an  express  agreement  or 
special  acceptance  of  the  goods  to  be  transported.  That  decision 
rested  upon  no  earlier  adjudication  in  this  state,  though  the  ques- 
tion had  been  previously  discussed  and  obiter  opinions  upon  it 
sometimes  expr^sed  by  judges,  in  deciding  the  question  whether 
a  carrier  could  lessen  the  extent  of  his  liability,  by  notice.  But 
the  case  of  OciUd  v.  ERU  has  been  deliberately  overruled  by  the 
present  supreme  court,  in  two  carefully  considered  cases,  viz : 
Parmma  v.  Monteath,  (18  Barb.  853 ;)  and  Moore  v.  Evtms, 
(14  id.  624.)  In  both  those  cases  the  question  is  examined  with 
much  ability,  and  I  think  the  unsoundness  of  the  conclusion  in 
OouU  V.  HiU  most  satisfactorily  shown.  I  am  not  aware  that 
Oould  V.  ma  has  been  followed  in  any  reported  case.  In  Wells 
▼.  T%e  Steam  Navigation  Company^  (2  Comst.  209,)  Bronson, 
v.,  who  seems  to  have  concurred  with  Judge  Gowen  in  deciding 
G(fl|||L  V.  JStU,  speaks  of  the  question  as  being  stiU,  perhaps,  a 
debaSole  one. 


1^ 
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//  That  a  carrier  may,  by  express  contract,  restrict  his  common 
^w  liability,  is  now,  I  think,  a  well  established  rule  of  law.  It 
Vs  so  understood  in  England;  {Alleyn,  93;  1  Vent.  19d,  238; 
^Peak^s  N.  P.  C.  150;  4  Burr.  2301;  1  StarlMs  A  186;  2 
Taunt.  271 ;  8  Mees.  ^  Welshy,  443 ;  4  Co.  84 ;)  and  in  Pennsyl- 
vania, (16  Penn.  A  67 ;  6  Rawle,  179  ;  6  Watts  ^  Serg.  495.) 
In  other  states,  where  the  question  has  arisen  whether  notice 
would  excuse  the  liability  of  the  carrier,  it  seems  to  have  been 
taken  for  granted  that  a  special  acceptance  would  do  so  ;  and 
in  iV.  /  Steam  Nav.  Co.  v.  Merchants'  Bank,  (6  Hm.  882,)  it  / 
was  so  held  by  the  supreme  court  of  the  United  States.  For 
the  concurrent  opinions  of  elementary  writers  in  favor  of  this 
i  doctrine,  see  Story  on  Bail.  §  549 ;  Chitty  on  Cont.  152 ;  2  Kent^ 
Com.  606 ;  Angell  on  Carriers,  §§  59,  220,  221.  Upon  prin- 
ciple, it  seems  to  me  no  good  reason  can  be  assigned  why  the 
parties  may  not  make  such  a  contract  as  they  please.  It  is  not 
a  matter  affecting  the  public  interests.  No  one  but  the  parties 
can  be  the  losers,  and  it  is  only  deciding  by  agreement  which 
shall  take  the  risk  of  the  loss.  The  law,  where  there  is  no  spe- 
cial acceptance,  imposes  the  risk  upon  the  carrier.  If  the  owner 
chooses  to  relieve  him  and  assume  the  risk  himself,  who  else  hu 
a  right  to  complain  ?  It  is  supposed  that  the  extent  of  the  risk 
will  be  measured  by  the  amount  of  compensation,  and  the  latter, 
it  will  not  be  denied,  may  be  regulated  by  agreement  The  right 
to  agree  upon  the  compensation  cannot,  without  great  inconsist- 
ency, be  separated  from  the  right  to  define  and  limit  the  risk. 
Parties  to  such  contracts  are  abundantly  competent  to  oontraet 
for  themselves.  They  are  among  the  most  shrewd  and  intelli- 
gent business  men  in  the  community,  and  have  no  need  of  a 
special  guardianship  for  their  protection.  It  is  enough  that  the 
law  declares  the  liability  where  the  parties  have  said  nothing  on 
the  subject.  But  if  the  parties  will  be  better  satisfied  to  detl 
on  different  terms,  they  ought  not  to  be  prevented  from  doing  so* 
It  is  true  a  common  carrier  exercises  a  quasi  public  emplo}9 
ment,  and  has  public  duties  to  perform ;  that  he  cannot  roAt  a 
customer  at  pleasure,  or  charge  any  price  that  he  choSes  to 
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demand ;  and  that  if  lie  refuses  to  carry  goods  according  to  the 
course  of  his  employment,  without  a  sufficient  excuse,  he  will  be 
liable  to  an  action  ;  and  that  he  can  only  demand  a  reasonable 
compensation  fot  his  risk  and  services ;  ( Bac.  Abr.  Carriers^  [B,] ; 
2  KeiU,  599  ;  Story  m  Bail.  328 ;    2  Ld,  Raymmd,  917 ; 
SHn.  279;  1  Sulk.  249 ;  2  Show.  R.  832;  8  Mees.  ^  Wels. 
872 ;  1  Pick.  50 ;  15  Conn.  R.  539 ;)  and  that  an  action  will 
lie  against  him  upon  a  tort,  arising  ex  delicto,  for  a  breach  of 
duty.     {Orange  Co.  Banky.  Brown,  8  Wend.  158.)    In  such  | 
case,  there  being  no  special  contract,  the  parties  are  supposed 
to  have  acted  with  a  full  knowledge  of  their  legal  rights  and  lia- 
bilities, and  there  maybe,  perhaps,  good  reason  for  the  stringent 
rule  of  law,  which  makes  the  carrier  an  insurer  against  all  ex- 
;/^cept  the  act  of  God  and  the  public  enemy.    But  when  a  special  N, 
(,   contract  is  made  their  relations  are  changed,  and  the  carrier  be- 
|<  comes,  as  to  that  transaction,  an  ordinary  bailee  and  private  car- 
ii   rier  for  hire.    This  neither  changes  nor  interferes  with  any 
f\  established  rule  of  law ;  it  only  makes  a  case  to  be  governed 
by  a  different  rule.    To  say  the  parties  have  not  a  right  to  make  . 
their  own  contract  and  to  limit  the  precise  extent  of  their  own  ) 
respective  risks  and  liabilities,  in  a  matter  in  no  way  affecting  \ 
the  public  morals  or  conflicting  with  the  public  interests,  woulo^  1 
in  my  judgment,  be  an  unwarrantable  restriction  upon  trade  / 
and  commerce,  and  a  most  palpable  invasion  of  personal  right   ^ 

'The  judgment  of  the  supreme  court  should  be  reversed  and 
judgment  be  given  for  the  defendant  on  the  demurrer,  with  leave 
to  the  plaintiffs  to  reply  on  terms,  and  a  new  trial  should  be 
awarded  on  the  issue  of  tact. 

Judgment  accordingly. 
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PuGSLET  against  Aikin  and  another,  ezecators. 

Whore  premises  are  leased  "for  the  term  of  one  year  and  an  indefinifie  period 
thereafter,"  at  an  annual  rent  which  the  lessee  agrees  to  pay,  and  he  enters  and 
occupies  several  years,  he  is  tho  owner  of  an  estate  aa  tenant  firom  year  to  year, 
arising  out  of  the  original  demise. 

On  the  death  of  the  tenant  this  estate  passes  to  his  personal  representatives,  and 
they  hold  it  hy  virtue  of  the  demise  to  him.  And  whore  the  execnton  of 
the  tenant  omitted  to  terminate  the  tenancy  and  oootinued  to  oocnpy  ths 
premises  from  year  to  year;  Hdd,  that  they  were  liable  in  their  representatiye 
capacity  for  the  rent  accruing  during  such  occupancy  by  them ;  and  that  a  de- 
mand for  this  rent  was  properly  united  with  a  demand  for  rent  accruing  during 
the  lifetime  of  the  tenant,  in  a  suit  agahistthe  executors. 

Demurrer  to  complaint.  The  action  was  bronght  against 
the  defendants  as  executors  of  William  Aikin,  deceased.  The 
complaint  alleged  that  on  the  first  of  April,  1838,  Gerard  Mor- 
ris and  Henry  Morris  were  owners,  as  tenants  in  common  wiA 
others,  of  a  farm,  said  Gerard  and  Henry  each  being  the  owner 
of  one-twentieth  of  the  premises  ;  that  on  the  day  last  named, 
William  Aikin  hired  and  rented  the  fiirm  of  the  owners ''  for  the 
1  term  of  one  year  and  an  indefinite  period  thereafter,"  at  an  annu- 
al rent  of  fonr  hundred  dollars,  and  agreed  to  pay  said  (Gerard 
and  Henry,  respectively,  twenty  dollars  per  year,  as  rent  for 
iheir  respective  shares  in  the  premises ;  and  that)  by  yirtae  d 
this  agreement,  William  Aikin  took  poiiisession  of  and  occupied 
the  farm  as  tenant  from  year  to  year,  until  his  death  in  April, 
1841.  That  on  the  death  of  William  Aikin,  the  defendants 
were  appointed  executors  of  his  will,  and  as  such  executors  took 
possession  of  and  occupied  and  enjoyed  the- farm  and  the  shares 
of  said  Gerard  and  Henry  as  like  tenants  from  year  to  year,  at 
the  rent  aforesaid,  until  May,  1850.  That  neither  the  testator 
in  his  lifetime,  or  the  defendants  as  his  executors,  had  given 
notice  terminating  the  tenancy,  and  that  the  rent  from  and  in- 
cluding that  for  the  year  ending  the  first  of  April,  1840,  was 
unpaid.    The  compkint  alleged  further,  that  the  said  Gerard 
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and  Henry  had  sold  and  transferred  to  the  plaintiff  the  rent  so 
due  and  owing  to  them  respectively,  and  their  claim  to  the  same, 
and  demanded  judgment  for  $40  and  interest  from  the  first  day 
of  April,  1840,  and  a  like  sum  with  interest  thereon  for  each  suc- 
ceeding year,  to  and  including  the  year  ending  on  the  first  day 
of  April,  1860. 

The  defendants  demurred  to  the  complaint,  assigning  as 
gn>unds  of  demurrer,  1.  That  distinct  causes  of  action  have 
been  iuiproperly  joined  in  the  said  complaint ;  inasmuch  as  the 
alleged  'cause  of  action  for  rent,  claimed  to  have  accrued  on  a  con- 
tract made  by  the  said  William  Aikin  in  his  lifetime^  is  improp- 
erly joined  with  a  claim  for  rent,  claimed  to  haye  accrued  upon 
a  contract  with  the  said  defendants  since  his  death ;  2.  That 
the  facta  set  forth  in  the  said  complamt  constitute  no  cause  of 
action  against  the  defendants. 

The  cause  was  heard  at  a  special  term  of  the  supreme  court 
held  by  Justice  Pratt,  and  judgment  ordered  in  &Yor  of  the 
plaintiff.  This  judgment  was  reversed  by  the  supreme  court 
sitting  in  the  third  district  at  a  general  term,  and  judgment 
ordered  in  &vor  of  the  defendants  on  the  demurrer.  {See  14 
Barb.  114.)    The  plaintiff  appealed  to  this  courts 

Wm.  BameSy  for  the -appellant. 

John  EL  Reynold3y  for  the  respondents. 

Gardiner,  Ch.  J.  I  do  not  perceive  that  distinct  causes  of 
action  are  united  in  this  complaint,  as  the  defendants  have 
alleged,  and  the  supreme  court  have  determined.  The  tenancy 
created  by  the  original  contract;  between  the  defendant's  tes- 
tator and  those  represen»ted  by  the  plaintiff  was  to  continue 
until  the  parties  to  it,  one  or  both,  elected  to  terminate  the  de- 
mise, by  giving  the  half  year's  notice  prescribed  by  law.  If, 
after  the  close  of  the  first  year,  the  lessee  ri^tfiilly  remained 
m  possession,  it  was  not  by  virtue  of  a  new  demise,  but  by  force 
of  the  old  one.    That  he  continued,  under  a  contract  for  the  pos- 
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session  of  some  kind,  must  be  and  is  admitted ;  otherwise,  the 
occapation  would  be  tortious,  and  the  tenant  holding  oyer  could 
have  been  ousted  at  any  time  at  the  election  of  the  landlord.  ftNo 
such  right  upon  the  part  of  the  lessor  is  pretended.  The  sup- 
position of  a  new  agreement,  made  at  the  commencement  of  the 
second  year,  for  a  continuance  of  the  tenancy,  is  not  only  ontme 
in  &ct,  but  in  this  case  conflicts  with  the  allegations  of  the  com- 
plaint which  are  admitted  by  the  demurrer.  The  plaintiff 
there  avers  '^  that  the  testator  hired  and  rented  the  &rm  fi>r 
the  term  of  one  year,  and  an  indefinite  period  thereafter." 
There  was  therefore  but  one  contract,  and  we  are  not  at  liberty 
to  suppose  another.  For  although  the  law  will  sometimes  tole- 
rate a  fiction,  it  is  always  in  aid  o^  and  never  to  the  prejudice 
of  the  right  of  a  party.  In  Legg  v.  Strtidwick,  (2  Scdk.  414^) 
it  was  adjudged  in  reference  to  a  lease  of  this  description,  ''that 
it  was  a  lease  for  a  year  certain,  and  that  every  year  after,  it  was 
a  springing  interest  arising  upon  the  first  cofUrad^  and  pared 
ofit;  and  that  the  lessor  might  avow  as  for  rent  due  upon  aa 
entire  lease,  and  not  for  a  several  rent,  due  upon  seyeral  leases, 
accounting  each  year  a  new  lease."  In  a  note  in  Bouxnis 
Abridgment,  {Lease,  L.  p.  626,)  it  is  said, ''  that  notwithstand- 
ing the  puzzle  in  the  books  respecting  these  running  leases,  ^ 
law  is  now  considered  settled  agreeably  to  the  case  of  Legg  v. 
Strudvnck.  They  are  leases  for  one,  two  and  more  years  certain, 
according  to  the  form  of  the  lease,  depending  for  their  further 
continuance  upon  the  will  of  the  parties.  And  that  such  will 
be  their  will,  the  law  presumes,  unless  the  contrary  be  evidenced 
by  a  regular  half  year's  notice,  that  the  tenant  continuing  in 
possession  is  not  a  tenant  at  will,  but  a  tenant  for  years." 

The  doctrine  of  these  authorities,  when  analyzed,  amounts  to 
this ;  that  when  a  tenancy  from  year  to  year  is  created  by  the 
agreement  of  the  parties,  it  continues  until  terminated  by  a  legal 
notice.  The  estate  does  not  depend  upon  a  continuance  of  pos- 
session ;  for  the  tenant  cannot  put  an  end  to  tlie  tenancy,  or  his 
liability  for  rent,  by  withdhiwing  from  the  occupancy  of  the 
premises.    The  notice  is  a  condition  of  the  contract,  in  the  Ian- 
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gnage  of  these  aathoritieB,  yising  out  of  it,  which  must  be 
complied  with,  in  order  to  absolve  him  from  farther  respon- 
sibility. 

If  this  view  is  correct,  there  is  no  misjoinder  of  distinct  causes 
of  action  in  the  case  before  us.  The  testator  had  manifested  his 
electioi),  thi^t  the  lease  should  not  terminate  during  the  year 
succeeding  his  death ;  and  was,  as  we  have  seen,  liable  for  the 
rent  of  the  year  1842.  After  his  decease,  in  April,  his  execu- 
tors, ad  such,  entered  into  possession.  They  were  under  no  ob- 
ligation to  put  an  end  to  an  interest  which  the  decedent  had 
deemed  beneficial,  and  which  they  as  his  representatives  thought 
advantageous  to  his  estate.  They  Would  have  violated  a  plain 
duty,  as  trustees  of  the  property,  by  relinquishing  by  their  own 
act  a  valuable  lease,  without  any  equivalent.  They  therefore 
continued,  as  the  representatives  of  the  testator,  to  occupy  the 
lands  during  the  period  in  which  the  rent  accrued  for  which  this 
action  is  brought.  This  is  distinctly  averred  in  the  compUdnt. 
And  having  as  trustees  and  executors  rightfully  received  the 
profits  of  the  demised  premises,  they  are  liable  in  that  character 
to  the  payment  of  the  rent. 

The  second  cause  of  demurrer,  viz.,  that  the  complaint  did  not 
atate  a  cause  of  action,  is  consequently  untenable.  The  current 
year,  according  to  the  terms  of  the  lease  stated  in  the  complaint, 
would  expire  on  the  first  of  ApriL  To  terminate  the  tenancy 
the  lessee  must  have  given,  six  months  previously,  notice  of  his 
intention  to  do  so,  or  the  lease  would  continue  another  year. 
The  testator  died  in  the  month  of  April,  1841,  without  having 
given  any  notice  whatever,  and  of  course  his  liability  for  the  rent 
of  that  year  had  its  inception,  in  any  view  of  the  case,  in  the 
lifetime  of  the  lessee,  and  when  that  time  expired,  became  a  debt 
properly  chargeable  against  his  estate.  The  supreme  court 
accordingly  placed  their  decision  upon  the  first  cause  of  demur- 
rer, which  is  obviously  the  only  one  deserving  consideration. 

The  judgment  of  the  supreme  court  at  general  term  must  be 
reversed,  and  that  of  the  special  term  affirmed. 

Ker.— Vol.  I.  68 
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W.  F.  Allen,  J.  The  demise  to  the  defendant's  testat^i  ■• 
set  OQt  in  the  complaint,  is  for  one  year  from  the  first  day  dP 
April,  1848,  and  an  indefinite  period  thereafter,  with  an  fttet^ 
nent  of  the  occupation  of  the  demised  premises  by  the  testator 
during  his  life,  and  by  the  defendants  as  ezeentors  firom  that 
time  up  to  the  first  day  of  May,  1850.  Under  this  allegiitioi^ 
ihe  interest  of  the  lessee  at  the  time  of  his  death  was  that  of  a 
tenant  from  year  to  year,  and  the  estate  conld  not  be  determine! 
except  by  a  notice  of  six  months,  terminating  with  the  year,  fron 
one  of  the  parties  to  the  other,  of  an  intention  to  determine  the 
same.  Ab  often  as  the  half  year's  previoms  notice  was  omitted 
to  be  given,  the  teirm  became  an  assured  term  fi:>r  a  new  year 
from  the  expiration  of  the  current  year.  {Burton  on  Bed 
Property,  277.)  Had  the  leilsee  Uved  and  continued  to  enjoy 
the  premises  under  this  demise,  the  several  years  of  his  occupa- 
tion would  have  been  treated  as  an  entire  term  under  one  leasee 
and  not  as  a  holding  under  several  annual  lettings.  (JBdc  Air* 
Lease,  L.  8;  Birch  v.  Wright,  1  T.  JR.  880.)  Such  is  the 
legal  effect  of  the  contract  set  out,  to  wit^  that  the  lessee  shcuU 
occupy  the  premises  at  a  given  annua!  rent  until  one  or  the 
Other  party  should,  by  the  prescribed  notice,  terminate  tlie  con- 
tract and  put  an  end  to  the  torm.  {Doe  v.  Porter,  8  T.  22. 
18.)    The  whole  occupancy  was  but  one  term  and  under  one 

The  estate  of  the  lessee  was  an  estate  for  years  and  a  chftttel 
real,  which  went  to  and  vested  in  his  executors  as  a  part  of  hi« 
personal  estate.  (1  R.  S.  722,  $i  1,  5;  2  trf,  82,  i  6;  Burton 
on  Real  Property,  277.)  The  executors  became  seised  of  the 
saine  estate  and  interest  in  the  lands  whidi  their  testator  had» 
and  no  other.  No  change  was  wrought  in  the  estate  or  the 
term  by  the  dea1&  of  the  testator,  and  die  casting  of  it  upon  the 
ttecutors.  The  precise  bterest  b  the  lands  demised,  whidi  the 
testator  had  at  the  time  of  his  death,  became  assets  in  the  hands 
ef  hie  executors,  and  they  held  it  as  executors  and  not  in  their 
own  right,  and  it  came  to  them  charged  with  the  same  burthen 
with  which  it  was  charged  in  the  hands  of  the  testator^  aad  tiiat 
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barihen,  which  was  the  rent  reserved,  was  chargeable  upon  the 
estate  of  the  deceased,  and  not  upon  the  executors  in  their  own 
right  Coming  to  the  enjoyment  of  the  premises  in  their  repre- 
sentative character,  they  could  not  legally  divest  themselves  <^ 
that  character  and  retain  the  possession  for  their  own  benefit, 
A  remewal  of  the  lease,  had  such  a  thing  taken  place,  from  year 
to  year  by  contract,  express  or  implied,  would  have  enured  to 
the  benefit  of  the  estate  upcm  the  familiar  principle  which  for- 
bids a  person  assuming  to  act  as  trustee  to  act  in  the  same  mat- 
ter tor  his  own  benefit.  In  the  case  at  bar,  the  avennent,  which 
is  admitted  to  be  true,  is,  that  the  defendants  as  executors  took 
possession  of  and  used,  occupied,  enjoyed  and  sub-let  the  said 
&rm,  ico.  It  is  not  denied  that  if  the  occupation  was  in  pur^ 
suance  of  and  under  the  contract  made  by  the  testator,  the  estate 
is  chargeable  with  the  rent,  and  the  action  is  properly  brought 
against  the  executors  to  charge  them  de  bonis  testataris;  and 
the  case  made  by  the  complaint  is  of  a  hiring  by  the  testator^ 
until  such  time  as  one  or  the  other  party  to  the  contract  should 
by  notice  terminate  the  same,  and  which  has  never  been  termi* 
&ated»  It  follows  from  this  statement,  in  connection  with  the 
admitted  occupancy  by  the  defendants  as  executors,  that  the 
•state  is  properly  chargeable  upon  the  contract  of  hiring  by 
the  deceased.  In  Maekay  v.  Mackreth,  (4  Douglas^  218,)  where 
A.  made  a  lease  to  B.,  his  executors,  &;c.,  for  one  year,  and  so 
from  year  to  year  so  long  as  it  should  please  the  said  A.  and  B., 
his  executors,  d&c.,  it  was  held  that  the  term  did  not  expire 
irith  the  death  of  B.,  but  vested  in  his  executors.  It  is  true 
Ix)rd  Mansfield  rests  his  decision  upon  the  words  of  the  demise 
M  alleged,  and  says,  '^  If  it  had  been  a  lease  from  ye«r  to  year, 
it  would  have  expired  at  the  end  of  the  year  after  the  death  of 
the  tenant,  without  notice,  but  the  present  demise  continues  till 
the  executor  determines  it  by  notice."  But  so  far  as  the  terms 
of  the  demise  go,  they  are  not  essentially  different  from  the  case 
Wore  us,  and  the  decision  would  be  an  authority  in  favor  of  the 
plamtiff.    But  the  subsequent  cases  tend  very  clearly  to  show 
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that  the  legal  effect  of  a  lease  from  year  to  year  is  the  same  ad 
that  given  to  the  demise  referred  to.  In  Doe  v.  Porter^  (8  T.  A 
13,)  it  waa  decided  that  in  the  case  of  a  tenancy  from  year  to 
year  as  long  as  both  parties  please,  if  the  tenant  die  intestate, 
the  administrator  has  the  same  interest  in  the  land  which  his 
intestate  had,  and  the  lessee  of  such  an  administrator  may 
declare  in  ejectment  on  a  term  for  seven  years.  Lord  Kenyon 
says,  '^  As  between  the  original  parties,  as  long  as  both  of  them 
lived,  he  (the  lessee)  could  not  have  been  dispossessed  without  six 
months'  notice,  ending  at  the  expiration  of  the  year.  But  it  is 
argued  that  though  this  was  the  interest  which  Wm.  Shore  had, 
a  different  interest  devolved  on  his  personal  representatives. 
On  this  question  I  do  not  know  how  to  state  a  doubt,  for  this 
was  a  chattel  interest  from  year  to  year,  as  long  as  both  parties 
pleased ;  and  it  seems  clear  to  me  that  whatever  chattel  the 
intestate  had  must  vest  in  his  administrator  as  his  legal  repre- 
sentative." The  same  principle  was  recognized  and  acted  upon 
in  James  v.  Dean,  (11  Vesey,  388 ;  S.  C.  15  id.  236,)  in  which 
it  was  held  that  where  a  term  expired  in  the  lifetime  of  the 
testator,  who  continued  to  hold  and  paid  half  a  year's  rent  before 
his  death  as  tenant  by  the  year,  a  renewed  lease  obtained  by 
the  executors  was  subject  to  the  uses  of  the  will.  Chief  Justice 
Tindal  in  Atkins  v.  Humphry,  (2  ilf.,  G.  ^  Scott,  658,)  says, 
« I  can  readily  tmderstand  that  if  the  testator  originally  entered 
under  a  demise,  and  the  executors  do  not  give  up  the  premises, 
the  assets  of  their  testator  may  be  made  chargeable  during  such 
term  as  they  virtually  retain  them  in  their  possession." 

The  executors  could  have  terminated  the  lease  and  relieved 
the  estate  represented  by  them  from  the  charge  of  the  rent,  at 
the  expiration  of  any  year^  by  giving  the  required  notice ;  but 
not  having  done  so,  the  estate  is  liable  upon  the  contract  of  the 
testator  and  upon  the  occupation  of  the  executors,  who  took  the 
term  as  representatives,  and  not  as  assignees.  In  this  view 
there  is  no  objection  to  the  complaint  for  a  misjoinder  of  causes 
of  action. 
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The  judgment  of  the  supreme  court  at  general  term  must  be 
reversed^  tad  that  of  the  special  term  affirmed  with  costs. 

All  the  judges  concurred  except  Ruogles,  J.,  who  did  not 
hear  the  argument,  and  Parker,  J.,  who  dissented. 

Judgment  accordingly. 


Hull  tigainsi  CaiInlet,  sheriff,  &c.  and  Colton. 

Gbattels  which  are  mortgaged  may  he  seized  and  the  interest  of  the  mortgagoi' 
therein  sold  on  an  execation  against  the  mortgagor,  where  they  are  in  his  poe- 
session,  and  he,  at  the  time  of  the  seizure  and  sale,  is  by  the  terms  of  the  mort- 
gage entitled  to  their  possession  fbr  a  definite  period. 

The  officer  making  the  seizure  and  sale  is  not  liable  to  the  mortgagee,  although  he 
sell  the  properly  generally  without  hi  any  way  reoognizhig  the  lien  of  the  mort- 
gage, and  deUyer  possession  of  it  to  the  purchaser. 

Action  commenced  in  the  superior  court  of  the  city  of  New- 
York,  in  May,  1851,  to  recover  damages  alleged  to  have  been 
Sustained  by  the  plaintiff,  by  the  seizure  and  sale  by  Carnley,  as 
sheriff,  on  an  execution  in  favor  of  Colton  against  one  Michelin, 
of  certain  personal  property  mortgaged  by  the  latter  to  the  plain- 
tiff. 

On  the  trial,  before  the  Hon.  Thos.  J;  Oakley,  the  following 
facts  appeared :  That  on  the  14th  of  August,  1850,  MicheUn, 
executed  to  the  plaintiff  a  mortgage,  dated  that  day,  upon  cer- 
tain lithographic  presses  and  stones,  of  the  value  of  $1125,  to 
secure  the  payment  of  two  hundred  iknd  thirty  dollars,  as  follows, 
viz :  one  hundred  dollars  with  the  interest  thereon  in  six  months 
from  the  date  of  the  mortgage,  and  the  balance  with  interest  in  one 
year  from  its  date.  The  mortgage  contained  a  provision  that 
until  de&ult  should  be  made  in  the  payment  of  the  moneys 
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thereby  secured,  the  mortgagor  should  remain  and  oontiniie  in 
the  quiet  and  peaceable  possession  of  the  property  and  in  its  fiill 
and  free  enjoyment ;  and  it  in  terms  authorized  the  mortgagee, 
in  case  de&ult  should  be  made  in  the  payment  of  the  sum  se- 
cured, to  take  possession  of  the  property  and  sell  it,  and  oat  of 
the  proceeds  satisfy  the  debt  and  render  any  surplus  there  might 
be  to  the  mortgagor.  The  mortgage  was  duly  filed  on  the  15th 
of  August,  1850,  pursuant  to  chapter  279  of  the  laws  of  1833. 

On  the  28th  of  September,  1850,  Golton,  one  of  the  defend- 
ants  recovered  judgment  against  Michelin  for  #480,  and  on  the 
same  day  an  execution  was  issued  thereon  and  delivered  to  Cam- 
ley,  the  other  defendant,  then  sheriff  of  the  city  and  county  of 
New- York,  who,  within  a  few  days  thereafter,^  levied  on  the  whole 
of  the  property  mentioned  in  the  mortgage  by  virtue  of  the  ex- 
ecution. At  the  time  of  this  levy  the  property  was  in  the  pos- 
session and  use  of  Michelin.  On  the  25th  of  October,  1850, 
the  plaintiff  served  a  written  notice  on  Oamley,  the  sherifl^  in- 
forming him  of  the  mortgage  executed  to  him  by  Michelin, 
where  the  same  was  filed,  and  that  the  whole  amount  mentioned 
therein  was  unpaid.  The  sheriff  thereupon  required  and  received 
from  Colton  an  indemnity,  and  on  the  8th  of  November,  1850, 
sold  the  whole  of  the  property  by  virtue  of  tiie  execution,  with- 
out in  any  way  recognising  or  refening  to  die  mortgage  or  the 
plaintiff's  lien  upon  or  intereat  in  the  property.  The  sheriff 
never  took  die  exclusive  possession  of  the  prcqperly,  which  con* 
sisted  of  p(mderous  articles.  It  remained,  intermediate  the  levy 
and  sale,  in  the  actual  possession  of  the  mortgagor ;  but  upon 
die  sale,  the  sheriff  put  the  purchaser,  one  Holbrook,  in  posses- 
sion of  the  property,  and  the  latter  soon  after  removed  it  fit>m  the 
premises,  where  it  theretof<»re  had  been  used  by  the  mortgagor, 
to  his  own  premises,  in  the  same  neighbcHrhood,  where  it  r^nained 
till  the  time  of  the  trial.  Immediately  after  the  sale  the  sheriff 
paid  over  the  proceeds  of  the  property  to  Golton  and  returned 
the  execution.  Subsequently,  and  after  the  first  installment  se* 
esred  by  the  mortgage  became  due,  the  plaintiff  demanded  die 
property  or  the  proceeds  thereof  of  Oamley. 
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The  oonnsel  for  the  defendants  insisted,  that  the  sheriff  was 
not  a  wrongdoer ;  that  the  mortgagee,  having  neither  the  actual 
or  constmctiYe  possession  or  the  right  of  possession,  could  not 
maintain  an  action  in  the  nature  of  the  former  action  of  tres- 
pass, trover  or  case ;  that  there  was  no  injury  to  or  destmctioa 
of  the  property  shown,  and  the  mortgagor  having  the  right  of 
possession,  the  mortgagee  could  only  maintain  an  action  for  an 
iigary  to  the  reversion ;  that  the  sale  by  the  sheriff  could  not 
amd  did  not  affect  or  impair  the  rights  of  the  mortgagee,  and  that 
there  wM  no  evidence  that  he  was  damaged  thereby ;  that  the 
fiMsts  shown  did  not  prove  any  conversion  by  the  defendants  or 
-oither  of  thera.  But  his  honor,  the  said  justice,  overruled  said 
BOveral  grounds  of  objection,  and  decided,  that  the  sheriff  could 
not  by  virtue  of  the  execution  legally  seise,  sell  and  deliver 
possesSMA  of  the  property  as  being  that  of  the  debtor,  without 
reoogmaing  the  mortgage,  or  the  lien  of  the  plaintiff  thereon; 
that  the  defendants  were  wrongdoers  in  making  such  seizure, 
flale  and  delivery ;  and  that  the  plaintiff  was  entitled  to  recover 
against  them  the  amount  due  upon  his  mortgage ;  for  which  sum 
he  ordered  judgment  against  the  deftmdants.  The  defendants 
duly  excepted ;  and  the  judgment  having  been  affirmed  at  a 
geaeral  term  of  the  supreme  court,  they  appealed  to  this  court. 

E.  W.  CAes^er,  for  the  appellants.  I.  The  sheriff,  in  levying, 
was  bound  to  levy  on  the  property  in  substance,  and  not  upon 
a  ri^ht  or  interest  springing  out  of  the  property.  The  property, 
if  rightfully  subject  to  the  mortgage,  was  sold  subject  to  it  and  was 
liable  to  pay  the  mortgage  debt ;  that  is,  it  continued  subject  to  it 
notwithstanding  the  sale.  IL  The  sheriff  is  only  bound  to  inquire 
whether  he  may  lawfully  levy  and  sell ;  he  is  not  required  to 
decide  on  the  validity  of  the  mortgage.  Csveo^  emptor  applies 
to  the  purchaser.  He  gets  the  title  of  the  defendant  in  the  ex- 
ecution only.  The  sheriff  is  liable  to  a  third  person  only,  in  case 
his  right  to  the  {woperty  is  such  that  the  levy  is  a  trespass* 
m.  The  eheriff  was  not  a  trespasser;  the  mortgagee  having 
neither  the  actual  nor  constructive  possession,  nc^  the  right  of 
possession,  could  maintain  neither  trespass,  trover  nor  case.    In 
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these  actions  was  formerly  to  be  found  a  remedy  for  every  in- 
jury to  personal  property.  The  code  has  created  no  new  rightSi 
but  only  changed  the  form  of  remedy  for  a  wrong.  ( Ward  y. 
MacatUy^  4  Dum,  ^  Ensty  489 ;  Qcrdon  y.  Harper^  7  id.  9.) 
lY.  The  mortgagor  haying  the  right  to  the  possession,  the 
mortgagee's  only  action  would  be  in  nature  of  case  for  an  in- 
jury to  the  reyersion.  This  would  only  lie  for  an  injury  to  <nr 
a  destruction  of  the  property.  The  sale  could  not  impair  or 
affect  the  right  of  the  mortgagee ;  his  mortgage,  notwithstand- 
ing the  sale,  remained  a  lien  on  the  property  in  the  hands  of  the 
purchaser,  and  he  could  take  it  from  the  'purchaser  when  his 
mortgage  became  due,  in  the  same  manner  as  he  could  from  die 
mortgagor.  (Bank  of  Lansingburgh  y.  Crary^  1  Barb.  S.  C. 
iZ.  542;  Hurd  v.  West,  7  Cawen,  752;  Gordon  y.  Harper^  7 
T.  jR.  9 ;  Van  Antwerp  v.  Newman,  2  Cowen  548 ;  Jbckson  y. 
Parker,  1  M  4*  A  234;  2  Sound,  R.  47,  (rf,)  (/,)  and  cases 
cited;  Bradley  y.  Copley,  1  C.  B,  685;  iS'.  C,  9  Jur.  599; 
S.  C,  14  Law  Jour.  N.  &  222 ;  Jackson  y.  Pisker,  IM.^ 
S.2M',1  ChU.  Plead.  71,  72,  157,  8.)  V.  It  is  objected 
that  the  sheriff  did  not  giye  notice  that  he  sold  subject  to  the 
mortgage.  He  had  no  right  to  decide  whether  the  mortgage 
was  bona  fide — whether  it  was  paid  or  not.  It  was  enough  that 
he  had  a  right  to  leyy,  sell  and  giye  possession.  It  is  said  that 
he  should  have  giyen  notice  that  he  sold  subject  to  the  mort- 
gage, provided  it  was  valid.  Whether  he  gave  such  notice  or 
not,  all  knew  that  he  did  so  sell  in  effect,  and  the  mortgagee  was 
not  danmified  by  the  want  of  such  notice.  The  leyy  and  sale  are 
as  much  a  trespass  on  the  mortgagee's  pghts  with  the  notice  as 
without 

D.  D.  Field,  for  the  respondent.  A  mortgagee  of  chattds, 
though  not  in  possession,  nor  entitled  to  possession  immediately, 
has  a  right  of  action  against  a  sheriff,  or  other  person,  who 
seizes  the  entire  property  and  sells  it  regardless  of  his  rights. 
(1.)  Though  a  mortgagor  in  possession  for  a  determinate  pe- 
riod may  have  a  leviable  interest,  that  interest  does  not  extend 
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to  the  absolute  control  and  disposition  of  the  property.  The 
sheriff  cannot  sell  more  than  the  purchaser  can  take,  and  the 
purchaser  cannot  take  more  than  the  mortgagor  had.  The  mort- 
gagor conld  not  sell  the  entire  property  to  another,  and  the 
sheriff  cannot  sell  more  than  the  mortgagor  could  hare  done. 
(2.)  A  pledgee  may  sue  for  the  taking  and  sale  of  the  entire 
property  pledged  on  execution  against  the  pledgor.  (Wheeler 
V.  McParUmd^  10  Wend,  818.)  (3.)  A  partner  may  sue  for 
the  taking  and  sale  of  the  entire  property  pledged  on  execution 
against  his  copartners.  (  WcMdl  v.  Cook^  2  HUly  47 ;  Wtdsk 
V.  Adams,  8  Denio,  126;  White  v.  Phelps,  12  K  H,  R.  882.) 
(4.)  For  the  same  reason,  it  should  seem  that  a  mortgagee  may 
sue  for  the  taking  and  sale  of  the  entire  property  mortgaged  on 
execution  against  the  mortgagor.  A  sale  would  be  as  injurious 
to  the  rights  of  the  mortgagee  as  in  the  other  cases  to  the  rights 
of  the  pledgee  or  copartners.  (Oiis  v.  Wood,  8  Wend.  498 ; 
Bailey  v.  Burton,  8  id.  839,  847 ;  MelviUe  y.  Brown,  16  Mas^. 
82 ;  MaitisMY.  Baucus,  1  Camst.  296 ;  Butler  y.  MiUer^  Id. 
496.) 

Denio,  J.  I  consider  it  well  settled  that  chattels  which  have 
been  mortgaged  may,  notWitbstanding,  be  seised  upon  execution 
cfgainst  the  mortgagor,  where  he  is  in  possession,  and  at  the  time  of 
the  seisttre  is  entitled  to  thepossession  for  a  definite  period  against 
i^e  mortgagee.  This  was  assumed  to  be  the  law,  in  Mattison  y. 
Baucu^  in  this  court ;  (1  Comst.  296 ;)  and  the  principle  has 
been  repeatedly  recognized  by  the  former  and  the  present  supreme 
court  and  the  late  court  for  the  correction  of  errors,  and  has 
neyer,  so  fSeir  as  I  know,  been  denied  by  any  court  in  this  state. 
(Otis  y.  Wood,  8  Wend.  498,  600,  per  Savage,  C.  J.,  cUing 
MoCracken  y.  Luce,  unreported;  Smith  y.  Dunning,  7  id* 
185 ;  Bailey  y.  Burton,  8  id.  389, 848 ;  Wheeler  y.  McParland, 
10  id.  318 ;  Randall  v.  Cook,  17  id.  63 ;  Bank  of  Lansing* 
burgh  y.  Crary,  1  Barb.  S.  C.  R.  642.)  The  defendants  did 
iM  therefore  do  an  illegal  act  in  seising  the  property  oa  the  ex- 
ecution against  Michelin  the  mortgagor.    But  with  a  knowledge 
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of  the  plaintiff's  mortgage,  the  defendant  Garnley,  as  sheriff,  by 
the  procurement  of  the  other  defendant,  sold  the  property,  gen- 
erally, without  any  recognition  of  the  plaintiff's  lien,  and  did 
not  in  terms,  as  it  is  argued  he  ought  to  have  done,  limit  the 
sale  to  the  interest  of  the  judgment  debtor.  At  the  time  of  the 
sale,  as  well  as  when  the  seizure  was  made,  Michelin  was  enti- 
tled to  the  possession,  no  default  in  paying  the  mortgage  having 
occurred,  and  the  time  for  making  the  first  payment  not  arriving 
until  more  than  three  months  afterwards;  and  the  mortgage 
moreover  contained  an  express  stipulation,  that  until  default  the 
mortgagor  should  be  entitled  to  the  possession.  I  may  here 
mention,  in  order  to  present  all  the  material  facts  in  the  same 
connection,  that  this  action  was  not  commenced  until  after  a  de- 
&ult  in  payment  had  taken  place ;  and  that  before  bringing  the 
suit,  the  plaintiff  demanded  the  articles  of  the  defendants.  They 
could  not,  however,  give  them  up,  for  they  were  in  the  hands  of 
the  purchaser  at  the  sale. 

Assuming  the  chattel  mortgage  to  have  been  a  valid  instrument^ 
(and  I  see  no  reason  to  doubt  but  that  it  was  such,)  the  sheriff 
had  a  right  to  sell  the  interest  of  the  mortgagor  and  to  deliver 
the  property  to  the  purchaser,  and  the  purchaser  was  wairanted 
in  taking  it  into  his  possession  and  in  using  it  for  the  purposes 
to  which  it  was  adapted,  until  the  day  of  payment ;  and  he  had 
moreover  a  right  to  pay  the  mortgage  debt  and  thus  extinguish 
the  lien.  Now,  whether  the  sheriff  assumed  to  sell  the  whole 
interest,  ignoring  the  existence  of  the  mortgage,  or  limited  the 
sale  to4he  mortgagor's  i^iterest,  expressly  recognizing  the  mort- 
gage and  selling  subject  to  it,  the  rights  of  the  purchaser  and 
of  the  mortgagee  would  in  either  case  be  precisely  the  same. 
The  mortgagee  would  not  be  deprived  of  his  interest  by  a  sale 
which  did  not  recognize  the  mortgage,  nor  would  the  purchaser 
under  such  a  sale  acquire  any  thing  more  than  the  interest  which 
was  bound  by  the  execution,  to  wit,  the  right  of  the  mortgagor 
to  the  possession,  and  the  equity  of  redemption ;  and  these  would 
be  the  respective  rights  of  the  parties  if  the  sale  was  limited  in 
terms  to  the  interest  which  could  effectually  be  sold,  that  is,  the 
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title  of  the  mortgagor.  The  effect  of  the  sale  oh  ezecation 
againflt  the  mortgagor  would  be  the  same  as  a  yolnntary  transfer 
of  the  mortgaged  articles  by  the  mortgagor  to  a  third' person. 
Such  a  disposition  of  them  would  not  oust  the  mortgagee,  whether 
his  interest  was  repudiated  or  was  recognized.  Such  sales, 
"whether  judicial  or  private,  pass  such  title  as  the  yendor,  or 
part/ against  whom  the  authority  to  sell  exists,  had  to  part  with, 
and  no  other.  The  mortgagee,  it  is  true,  may  be  in  a  worse  po* 
sition,  in  some  respects,  by  the  property  passing  into  other  hands, 
for  he  must  keep  sight  of  it,  so  as  to  be  able  to  find  and  take  posses- 
sion of  it  when  his  title  shall  become  absolute  by  a  default  in 
payment.  But  he  is  not  legally  prejudiced,  for  the  mortgagor 
may,  when  not  restrained  by  the  terms  of  the  mortgage,  remove 
it  firom  place  to  place  at  his  pleasure.  He  has  t)^e  same  right 
to  do  so  which  a  purchaser  on  execution  against  him  has.  I  do 
not  therefore  see  any  reason  why  such  a  sije  as  was  made  in 
this  case  should  be  considered  a  conyersion  of  the  property,  or  a 
disturbance  of  the  mortgagee's  title.  That  title  was  not  divested 
or  interfered  with,  and  there  was  no  disposition  of  the  corpus 
of  the  property  which  was  not  authorized  by  law.  When  the 
mortgagee's  title  became  absolute  he  could  claim  his  goods  in 
the  hands  of  the  purchaser,  or  maintain  an  action  if  they  should 
be  withheld  from  him.  Upon  principle  I  slm  therefore  of  opinion 
that  the  judgment  of  the  superior  court  cannot  be  sustained. 

I  do  not  think  the  case  of  W/ieeler  v.  McFarland^  (10  WemL 
818,)  which  is  relied  on  by  the  plaintiff's  counsel,  tends  to  prove 
his  position.  The  property  which  was  in  question  in  that  case, 
was  pledged  for  the  payment  of  labor  which  had  been  bestowed 
npon  it,  to  the  full  value ;  and  the  view  which  the  court  took  of 
the  case  was  that  the  pledgee  was  in  possession,  as  he  must  have 
been,  to  constitute  a  valid  pledge.  The  execution  was  against 
the  pledgor,  and  the  court  held  that  the  sheriff  who  had  seised 
and  advertised  the  property  was  liable  in  replevin  to  the  pledgee^ 
because  in  his  advertisement  he  offered  the  whole  property,  and 
did  not  propose  to  sell  subject  to  the  plaintiff's  lien,  but  in  defi- 
ance of  it.    The  authority  to  sell  the  pledgor's  interest  is  given 
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by  statute,  (2  R.  S.  866,  §  20 ;)  and  does  not  contemplate  iSbU 
the  purchaser  shall  take  possession  by  virtae  of  the  sale,  imt3 
he  has  ^mpfied  with  the  terms  and  conditions  of  the  pledge.  It 
does  not  authorize  any  thing  hostile  to  the  interest  or  posses- 
sion of  the  pledgee.  The  court  in  that  case  considered  the  levy 
and  advertisement  as  equivalent  to  divesting  the  plaintiff  of  his 
possession ;  and  as  the  sheriff  had  no  right  to  do  that,  and  as  the 
plaintiff  could  not  be  deprived  of  his  possession,  unless  tempora- 
rily, for  the  purpose  of  a  sale,  until  his  lien  was  extingoished, 
it  was  held  that  the  action  was  sustained  against  the  sheriff.  The 
principle  adjudged  has  no  application  to  a  case  like  the  presenty 
where  the  judgment  debtor  was  entitled  to  the  possession,  and 
the  party  seeking  to  recover  against  the  officer  had  no  right  to 
the  possessiojj^  at  the  time  of  the  sale.  The  judgment  itself  was 
reversed  in  the  court  of  errors,  on  the  ground  that  the  plaintiff 
had  parted  with  the  possession  before  the  levy.  (26  Wend.  467.) 
But  the  principle  of  law  which  was  decided  may  neverthelees  be 
correct.  {See  BakeweU  v.  EUswarth,  6  £fiU,  484;  8ii^  v. 
Hart,  1  Comet.  20.) 

The  cases  which  have  been  decided  respecting  the  sale  of  the 
goods  of  copartners  or  joint  owners,  upon  executions  against  one 
partner  or  joint  owner,  have  a  stronger  analogy  to  this  case ;  but 
I  think  they  do  not  govern  it.  {Phillips  v.  Cook,  24  Wend. 
389;  WaddeaY.Cook,2£KU,4nandnoie;Wakhy.AdamM, 
3  Denio,  125.)  All  the  partners^  or  joint  owners,  have  an  equal 
right  to  the  possession  with  the  one  against  whom  the  execution 
issues*  The  interruption  of  that  possession  is  an  injuiy,  nhkh 
can  be  only  justified  by  the  process.  By  assumkg  to  seU  the 
whole  interest,  when  the  authority  extends  only  to  an  aliquot 
share,  and  deHvering  possession  to  the  purchaser  pursosat  to 
such  sale,  the  other  owners  are  knmediately  divested  of  i^  con* 
current  right  of  possession.  The  authority  to  disturb  the  posr 
session  of  the  other  owners  is  c(»iferred  bv  law,  and  to  be  effes* 
tual  must  be  exercised  in  the  manner  whien  the  law  directs ;  sad 
doing  it  in  any  other  manner  is  an  abuse  of  the  asthorityi  and 
renders  the  officer  a  trespasser  from  the  beginning*    TUbifttlM 
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ground  upon  which  the  doctrine  is  placed  by  Judge  Gowen  in 
Waddell  v.  Cook^  and  upon  this  principle  only  can  the  decision 
be  sustained.  In  the  case  under  review,  there  is,  as  before  re- 
marked, no  disturbance  of  any  present  right  of  possession.  The 
mortgagee  is  in  the  same  precise  situation  after  the  sale  as  be- 
£>re.  No  possession  is  invaded  and  no  right  is  disturbed.  It 
would  be  strange  if  in  such  a  case  a  trespass  had  been  committed. 

The  interest  of  a  mortgagee  of  chattels  out  of  possession  and 
-without  «a  immediate  right  to  the  possession,  resembles  in  some 
respects  that  of  a  lessor  of  goods  for  a  limited  term.  The  lessee 
in  such  a  case  has  the  present  possession  in  &ct  and  by  right,  but 
the  lessor  has  the  ultimate  property,  and  consequently  the  right 
of  possession  at  the  end  of  die  term.  The  title  of  the  lessee  is 
vendible  on  execution ;  but  it  is  not  necessary  that  in  conducting 
the  sale,  the  officer  should  specify  that  he  sells'the  interest  of  the 
tenant  only.  A  sale  in  general  terms,  such  as  was  made  of  the 
ixM)ir^^g>%od  property  in  this  case,  passes  such  title  as  the  lessee 
had ;  and  inasmuch  as  the  lessor  is  in  no  respect  injured,  he  can 
muntain  no  action  against  the  sheriff  for  selHng  in  that  manner. 
That  precise  question  was  decided  in  Van  Antwerp  v.  Newfnanj 
(2  dnaeUi  648^)  Chief  Justice  Savage^  in  giving  the  opinion  of 
the  court,  remarking  that  the  sheriff  had  authority  to  seU  the 
interest  of  ike  lessee,  but  that  it  was  not  in  his  power  to  divest 
the  lessor  of  his  property  in  the  goods,  and  that  he  had  not  done 
80.  The  case  does  net  seem  to  me  distinguishable  from  the  one 
mder  consideratioiL 

There  ie  another  difEumlty  in  the  plaintiff's  case.  How  can  the 
defendants  be  held  to  be  trespassers,  for  interfering  with  prop- 
erty, to  the  possession  of  which  the  plaintiff  at  the  time  of  the 
Mt  done  had  no  right?  In  Wordy.  Macauley  (4  T.  R.  489,) 
the  plaintiff  had  demised  a  house  ready  furnished,  and  during  the 
term  Ae  lessee  had  a  judgment  recovered  fund  an  execution  issued 
against  him,  upon  which  a  portion  of  the  fomiture  was  seised 
by  the  sheriff;  and  the  landlord  brought  trespass  against  him^ 
The*  oeut  held  tiiat  the  plaintiff  could  not  recover,  on  the  ground 
lliet  he  WIS  not  in  possession  when  the  alleged  trespass  wae 
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committed;  but  Lord  Kenyon,  Ch.  J.,  intimated  that 
might  have  been  maintained.    A  similar  question  again  arose  in 
Gordon  v.  Harper,  (7  id»  9,)  where  the  action  W€ts  troyer  against 
.  the  sheriff  for  selling  goods  belonging  to  the  plaintiff  in  the  pos- 
session of  his  tenant ;  and  it  was  held  that  the  action  could  not  be 
maintained.    Lord  Kenyon  said  that  what  had  fallen  firom  him  in 
Ward  V.  Macauley,  to  the  effect  that  troyer  would  lie  in  such 
a  case,  was  an  extra-jtuiicial  opinion,  to  which,  upon  further  con- 
sideration, he  could  not  subscribCi    Ashhurst,  J.,  said  that  to 
mamtain  troyer,  the  plaintiff  must  haye  property  in  the  thing 
and  a  right  of  possession,  and  that  unless  both  these  rights  con- 
curred, the  action  would  not  lie.    Although  all  the  forms  of  ac- 
tions are  abolished,  still  we  must,  in  determining  the  law  on  a 
particular  subject,  in  the  first  place  inquire  under  what  forms 
the  right  claimed  was  formerly  asserted,  and  then  ascertain  from 
adjudged  cases  whether  an  action  could  be  sustained  upon  the 
facts  of  the  case  under  consideration^  in  any  form  heretofore  used. 
Troyer  or  trespass  would  haye  been  appropriate  remedies  for  the 
injury  complained  of  in  this  case,  if  any  action  could  haye  been 
sustained.    No  injury  to  the  property  itself  was  proyed,  but 
the  complaint  was  that  the  defendants  had  illegally  depriyedthe 
plaintiff  of  its  possession.     On  the  ground  that  the  defendants 
were  justified  by  the  process  in  doing  what  they  are  proyed  to  haye 
done,  and  the  further  ground  that  the  plaintiff  had  not  such  a  right 
of  possession  at  the  time  of  the  alleged  injury  as  to  warrant  him 
in  bringing  this  action,  we  are  of  opinion  that  the  judgment  of 
the  superior  court  was  erroneous  and  ought  to  be  reyersed. 

Edwards,  J.  (Dissenting.)  The  question  which  is  present- 
ed is,  whether  the  right  of  a  mortgagor  of  personal  property  to 
remain  in  possession  for  a  fixed  period,  is  such  an  interest  as 
can  be  taken  in  execution.  The  principle  has  frequently  been 
recognized  in  our  courts  that  it  is.  (Marsh  y^  Lawrence^  4  Cow. 
61 ;  OH3  y.  Wood,  8  Weiid.  498 ;  Bailey  y.  Bartoiij  8  id. 
847,  8 ;  Wheeler  y.  McFarland,  10  id.  818 ;  Maitison  v. 
Baucusy  1  Comst  293.)    And  it  was  expressly  so  held  in  the 
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case  of  MeCracken  v.  Lttce^  referred  to  in  3  Wend,  500.  It 
is  well  settled  that  the  interest  of  a  lessee  of  personal  property 
is  subject  to  execution.  (  Ward  v.  Macaulej/j  4  T.  R.  489 ; 
Gordon  v.  Harper,  *I  id.  9;  Van  Antwerp  v.  Newman,  2 
Cow.  543 :  Otis  v.  Wood,  supra.)  The  interest  of  a  lessee  is 
merely  a  right  of  possession  and  enjoyment  for  a  definite  time, 
and  there  can  be  no  good  reason  why  an  interest  of  a  similar 
character,  in  a  mortgagor,  should  not  be  equally  amenable  to 
the  claims  of  creditors.  If  then  a  sherifi*,  under  an  execution 
against  a  mortgagor  of  personal  property,  who  has  a  right  of 
possession  for  a  fixed  period,  levies  upon  and  takes  sucl>  inter- 
est^ he  incurs  no  legal  liability.  He  does  nothing  but  what  the 
law  authorizes  him  to  do. 

But  suppose  that,  instead  of  taking  the  mortgagor's  interest, 
he  takes  and  sells  the  property  absolutely,  does  he  then  incur 
any  liability?  He  certainly  does  not  during  the  period  fixed 
for  the  mortgagor's  possession,  as  the  mortgagee  has  neither  pos- 
session, nor  the  right  of  possession,  and'  as  no  injury  is  done  to 
the  reyersion,  he  has  no  present  cause  of  aption.  (Gordon  y. 
Harper,  sup.)  But  is  the  mortgagee  without  remedy  against 
the  sheriff,  after  the  time  limited  for  the  mortgagor's  right  of 
possession  is  at  an  end  ?  I  think  not.  It  has  been  said,  and 
undoubtedly  truly,  that  after  the  mortgagee's  right  to  the  prop- 
erty has  become  absolute,  he  may  claim  it  wherever  he  can  find 
it.  But  it  does  not  follow  that  this  is  his  only  claim.  In  the 
present  case,  it  appears  that  the  defendants  knew  that  the  prop- 
erty levied  upon  was  subject  to  the  plaintiff's  mortgage.  They 
knew  that  under  that  mortgage  the  mortgagor  claimed  no  other 
interest  in  the  property  than  a  right  of  possession,  and,  instead 
of  taking  and  selling  that  interest,  the  defendant  Oolton,  who 
was  the  plaintiff  in  the  execution,  gave  a  bond  of  indemnity  to 
the  sheriff,  who  thereupon  took  the  property  and  sold  it  abso- 
lutely ;  treating  the  mortgage  as  fraudulent  and  void. 

After  default  was  made  in  the  payment  of  the  money  secured 
by  the  mortgage,  the  pkintiff  demanded  the  property  from  the 
sheriff,  and  upon  hSs  refusal  to  deliver  it,  he  having  sold  it,  the 
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plaintiff  brought  this  action.  ,At  the  time  when  the  action  was 
commenced,  the  plaintiff  was  entitled  to  the  possession  of  (be 
property  as  absolute  owner ;  it  had  been  taken  by  the  defend- 
ants, and  they  were  accountable  for  it,  unless  they  could  show  a 
sufficient  legal  justification  for  their  acts.  They  could  not  Jus- 
tify under  the  execution ;  for  that  was  against  the  mortgagor, 
and  authorized  a  sale  of  his  interest  only.  They  could  not  say 
that  the  only  claim  of  the  mortgagee  was  against  those  who  wera 
then  in  possession  of  the  property ;  for  the  defendants  had  been 
wrongdoers  from  the  beginning,  and  when  the  plaintiff's  ligHt  to 
the  possession  accrued  they  were  still  wrongdoers,  and  could 
only  discharge  themselves  by  a  delivery  of  the  property,  or  at 
least,  by  satisfying  the  debt  of  the  plaintiff. 

But  it  is  said  on  the  part  of  the  defendants,  that  the  sherifl^ 
having  a  right  to  take  possession  (^  the  property  for  tlie  purposes 
of  the  sale  of  the  mortgagor's  interest,  and  to  deliver  pos- 
session to  the  purchaser,  was  not  bound  to  state  that  the  property 
was  subject  to  a  mortgage.  The  answer  to  this  is,  that  the  ex- 
ecution authorized  him  to  sell  the  property  of  the  defendant  in 
the  execution,  and  nothing  more.  If  he  chose  to  sell  the  prop- 
erty of  a  third  person,  there  is  no  immunity  ^hich  protects  a 
sheriff,  who  thus  acts  without  right,  any  more  than  it  wUl  protect 
any  other  wrongdoer.  In  the  case  of  a  lease  of  personal  prop- 
erty, the  sheriff  who  has  an  execution  against  the  lessee  has  a 
right  to  take  possession  of  the  property,  and  to  deliver  possessicm 
to  the  purchaser  of  the  lessee's  interest ;  but  it  does  not  follow 
that  he  has  the  right  to  treat  the  property  as  if  the  lessee  were 
the  absolute  owner.  Neither  would  he  be  justified  in  saying  to  the 
lessor,  after  his  right  of  possession  had  accrued,  that  although 
he  had  no  right  to  sell  the  property  absolutely,  yet  that  the  only 
claim  of  the  injured  party  was  against  the  purchaser,  or  the 
party  then  in  possession.  If  such  a  justification  was  allowable, 
then  we  would  have  this  extraordinary  principle  establisheii^ 
that  an  execution  creditor  of  a  lessee  of  personal  property,  or 
of  a  mortgagor  having  a  right  of  possession  for  a  limited  time, 
might  sell  the  whole  property,  and  receive  its  fiill  value,  or  in 


ALBANT,  DEOEMBEB,  1864.  5  [3 

HnU  agtUntt  Gandey. 

other  words,  might  treat  the  lessee,  or  mortgagor  in  possessioni 
as  the  absolute  owner,  without  subjecting  himself  to  any  liabil- 
ity whatsoever.  Such,  I  think,  is  not  and  cannot  be  the  law. 
But,  for  the  purpose  of  testing  the  principle,  let  us  carry  it  out 
in  its  practical  operation,  and  see  where  it  will  lead  us.  If  a 
sheriff,  under  an  execution  against  a  judgment  debtor,  who  has 
an  interest  in  personal  property,  either  as  lessee  or  as  mort- 
gagor with  the  right  of  possession  for  a  definite  period,  can 
Bell  the  property  absolutely,  and  obtam  the  full  value  thereof^ 
the  purchaser  at  such  sale  may  do  the  same  thing.  There  is  no 
distinction  between  the  two  cases.  The  right  of  the  purchaser 
is  equal  to  that  of  the  sheriff.  It  follows  then  that,  as  fiur  as 
the  claims  of  judgment  creditors  are  concerned,  a  lessee,  or  mort- 
gagor in  possession  of  personal  property,  is  in  effect  the  abso- 
lute owner  during  the  continuance  of  his  term,  and  may  be  so 
treated.  The  judgment  creditor  thus  possesses  a  privilege 
^hich,  hitherto,  he  has  probably  never  dreamed  of.  It  will  be 
no  longer  necessary  for  him  to  contend  that  the  possession  of 
the  mortgagor  furnishes  evidence  of  fraud  ;  neither  will  it  be 
necessary  for  the  sheriff  to  require  a  bond  of  indemnity  against 
damage,  in  case  that  he  sells  the  property  absolutely,  and  treats 
the  mortgage  as  a  nullity.  The  rights  of  the  mbrtgagee  will 
undergo  a  suspended  animation  until  the  term  of  the  mortgagor 
is  at  an  end,  and  then  the  only  rights  that  the  mortgagee  will 
have  will  be  to  clium  possession  of  his  property,  if  he  can  find 
it.  But  I  am  told  that  the  mortgagee  might  be  subjected  to 
inconveniences,  even  if  nothing  but  the  interest  of  the  mort- 
gagor were  sold.  If  so,  and  they  were  simply  the  natural  con- 
sequences of  proceedings  strictly  legal,  no  one  would  have  any 
cause  for  complaint.  But  the  case  is  very  different  as  to  the 
consequences  of  an  illegal  act.  In  the  present  case,  it  appears 
that  the  sheriff  was  unwilling  to  treat  the  mortgage  as  fraudu- 
lent and  void,  and  it  was  not  until  the  judgment  creditor  gave 
him  a  bond  of  indemnity  that  he  would  consent  to  do  so.  But, 
if  the  doctrine  contended  for  be  sound,  this  was  a  useless  cere- 
noony.  The  sheriff  thought  that  unless  the  mortgage  was  found 
Kkb.— Vol.  I.  65 
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to  be  fraudulent,  he  would  be  liable  as  a  ivTongdoer ;  but  in  lliii 
he  was  mistaken. 

I  think  that  the  fidlacy  on  which  this  condnsion  is  fimided, 
arisi&s  from  confounding  property  in  a  thing,  with  the  thing 
itself.  The  chattel  which  is  the  sabject  of  a,  mortgage  -with  a 
right  of  possession  reserved  to  the  mortgagor  is  one  thing,  but 
the  right  of  property  in  the  chattel,  is  a  diffi^rent  thing.  The 
chattel  is  single,  but  it  is  the  subject  of  two  kinds  of  property. 
The  right  of  possession  ftr  a  limited  time  is  cme  species  of 
property,  and  is  Tested  in  one  person ;  tiie  absdute  right  of 
property,  or  the  reversion,  is  a  different  kbd  of  property,  and 
is  vested  in  another  person.  It  is  said,  however;  that  the  sheriff 
who  sells  the  whole  property  under  an  execution  against  tiio 
mortgagor  does  no  wrong,  for  the  reason  that  the  purchaser  can- 
not acquire  a  title  to  any  more  than  the  sheriff  had  a  right  to 
sell.  If  that  be  good  reasoning,  then  it  may  with  equal  propriety 
be  said  that  when  a  sheriff  in  an  execution  against  A.  takes  and 
sells  the  property  of  B.,  he  does  no  wrong,  for  the  purchaser 
acquires  no  right  to  the  property  thus  sold.  Property  of  which 
A.  is  owner  cannot  be  taken  and  sold  under  an  execution  agaimt 
B.,  and  I  cannot  see  upon  what  sound  principle  of  logic  the 
property  of  A.  can  be  made  liable  for  the  debt  of  B.,  when  dnt 
property  arises  out  of  a  thing  in  which  B.  has  another  and  a 
totally  different  kind  of  property,  any  more  than  it  can  be  when 
the  subject  matter  of  property  consists  of  two  different  things. 
A  sheriff  must  always  make  a  levy  at  his  peril ;  that  is,  under 
an  execution  against  A.,  he  can  take  and  sell  only  the  property 
of  A.,  and  if  he  takes  and  sells  the  property  of  B.  he  nmst  sof 
fer  the  consequences.  This  has  never  hitherto  been  considered 
as  a  hardship;  and  I  can  see  no  reason  why  it  isa  greater  hard- 
ship to  insist  that  the  sheriff  shall  respect  a  right  of  property 
of  one  kind,  than  it  is  to  insist  that  he  shall  respect  a  right  of 
property  of  another  kind. 

The  case  of  Van  Antwerp  v.  Newman^  (2  Cow,  648j)  has 
been  referred  to  as  sustaining  the  doctrine  contended  for  on  the 
part  of  the  defendants.    In  the  marginal  note  of  that  case,  it  Is 
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stated  that  if  a  sheriff,  who  has  an  execution  against  a  lessee  of 
personal  property,  sell  the  goods  as  the  absolute  property  of  the 
tenant,  not  mentioning  his  special  property,  though  he  knew  of 
it,  no  action  lies  against  him  for  this  act,  at  the  suit  of  the  les- 
sor, for  it  does  not  divest  the  lessor's  right,  or  impair  his  rever- 
sionary interest.  The  rule  here  laid  down  is  unqualified,  and  it 
seems  to  sustain  the  doctrine  contended  for  by  the  defense.  But 
it  will  be  £teen,  upon  examination,  that  the  reporter's  note  is  npt 
warranted  by  the  deoimon.  Indeed  no  such  decision  could  have 
been  made  upon  the  facts  of  the  case  before  the  court.  The 
statement  of  the  case  says  that  the  sale  was  made,  and  the 
action  commenced,  during  the  term  for  which  the  goods  were  out 
upon  lease ;  and  the  court  in  giving  their  opinion  say,  not  that 
the  owner  of  the  reversion  would  not  have  a  right  of  action  at 
any  time,  but  that  he  was  premature  in  bringing  his  suit,  thus 
leaving  the  implication  that  the  suit  might  be  commenced  when 
the  lease  was  at  an  end.  In  my  judgment,  the  doctrine  con- 
tended for  by  the  defendants  is  without  authority,  and  cannot 
be  sustained  upon  principle,  and  there  is  good  reason  to  fear 
that  its  adoption  will  be  productive  of  mischievous  consequences. 
I  think  that  the  court  below  held  correctly  that  the  defendants 
are  liable  to  the  plaintiff  for  the  whole  amount  secured  by  his 
mortgage  with  interest,  it  being  less  than  the  admitted  value  of 
the  property,  and  that  the  judgment  should  be  affirmed. 

Gardiner,  C.  J.,  Selden,  Parker  and  Allen,  Js.,  con- 
curred in  the  opinion  of  Denio^  J.  Johnson  and  Buooles,  Js., 
took  BO  part  in  the  decision. 

Jtidgment  reversed. 
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St.  John  and  others  against  The  American  Mutual  Fms 
AND  Marine  Insurance  Company. 

A  policy,  by  which  property  was  insored  against  loas  or  damage  by  fire,  ood- 
tained  a  condition  that  the  insurer  would  not  be  liable  fbr  any  lo$i  oeeasitmai 
hy  the  explosion  of  a  steam  boiler ;  and  there  was  an  erplodon  of  a  steam 
boiler  in  use  in  the  building  where  the  property  was  situated,  whereby  fire  was 
brought  in  contact  with  and  consumed  the  property;  Hdd,  that  tlie  Ion  was 
within  the  exception  created  by  the  coition,  and  the  insurer  not  liable. 

Appeal  from  a  judgment  of  the  superior  court  of  the  iAtj 
of  New- York.  The  action  was  upon  a  policy  of  insurance  issued 
by  the  defendants  to  the  plaintiffs.  On  the  trial  before  Camp- 
bell, J.,  in  May,  1853,  the  plaintiffs  read  in  evidence  the  policy  of 
insurance,  which  was  dated  the  81st  of  March,  1849,  by  which 
the  defendants  insured  the  plaintiffs  during  one  year  '^  against 
loss  or  damage  by  fire,  to  the  amount  of  two  thousand  dollars,  on 
their  machinery  and  fixtures  for  blowing  fur  and  forming  hat 
bodies,  including  shafting  and  fixtures  for  communicating  power, 
contained  in  the  brick  building  situate  Nos.  5  and  7  Hague 
street,  in  the  city  of  New- York,  occupied  for  mechanical  pur- 
poses ;  the  policy  to  cover  lathes  and  tools  for  making  machinery 
contained  in  the  building."  Among  the  conditions  annexed  to^ 
and  forming  a  part  of  the  policy,  was  the  following :  ^'  This  com- 
pany will  be  liable  for  losses  on  property  burnt  by  lightning, 
but  not  for  any  loss  or  damage  by  fire  happening  by  means  of 
an  invasion,  insurrection,  riot  or  civil  commotion,  or  of  any  mil- 
itary or  usurped  power,  nor  for  any  loss  occasioned  by  the  ex- 
plosion of  a  steam  boiler^  or  explosions  arising  from  any  other 
cause,  unless  specially  specified  in  the  policy."  The  plaintiffs 
proved  that  there  was  a  steam  engine  and  boiler  in  the  base- 
ment of  the  building  in  which  the  insured  property  was  con- 
tained, used  in  propelling  machinery ;  that  on  the  fourth  of 
February,  1860,  there  was  an  explosion  of  the  boiler  which 
threw  down  the  buildings  and  immediately  thereafter  smoke  and 
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flames  issued  from  the  ruins,  and  the  building  and  its  contents,  in- 
cluding the  property  covered  by  the  policy,  were  consumed.  The 
plaintiffs  read  in  evidence  the  proofs  of  loss  delivered  by  them  to 
the  defendants  soon  after  the  destruction  of  the  insured  property. 
In  their  affidavit,  composmg  a  part  of.  these  proofs,  the  fire  and 
the  manner  in  which  it  originated  are  stated  and  described  as 
follows :  "  That  on  the  fourth  day  of  February,  1860,  a  fire  oc- 
curred in  the  said  building,  numbers  5  and  7  Hague  street, 
ivhereby  great  and  immediate  loss  and  damage  were  sustained 
by  deponents,  by  the  injury  done  to  their  property  insured  as 
aforesaid.  That  the  said  fire  originated  on  the  said  fourth  day 
of  February,  1850,  and  was  immediately  preceded  by  an  ezplo- 
aion  of  a  steam  boiler  on  the  said  premises,  whereby  the  walls 
of  the  said  building  were  mostly  thrown  down,  and  the  fire  which 
ivas  used  in  the  furnace  of  the  steam  boiler,  and  in  stoves  in  va* 
rious  parts  of  the  said  building,  was  communicated  to  the  frame 
and  wood  work  of  said  building,  and  the  materials  and  machinery 
contained  therein." 

At  the  close  of  the  plaintiffs'  case,  the  counsel  for  the  de* 
fendants  moved  the  court  to  dismiss  the  complaint,  on  the  ground 
that  it  appeared  from  the  evidence  that  the  insured  property 
was  brought  into  contact  with  the  fire  solely  by  means  of  the 
explosion  of  the  boiler,  and  that  thus  the  loss,  so  fiur  as  the  same 
was  caused  by  fire,  was  occasioned  directly  by  such  explosion  of 
the  boiler ;  and  that,  by  the  express  conditions  of  the  policy,  the 
defendants  were  not  liable  for  loss  so  occasioned.  The  justice 
granted  the  motion,  and  ordered  judgment  dismissing  the  com- 
plaint, and  the  counsel  for  the  plaintiffs  excepted.  This  judg- 
oient  was  affirmed  by  the  superior  court  at  general  term ;  and 
the  plaintiffs  appealed  to  this  court 

A.  L*  Jordan^  fi>r  the  appellants. 

C.  P.  Kirkland,  for  the  respondent. 
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Denio,  J.    As  the  sole  pml  insured  against  by  this  polii^  of 
ihsnranoe  this  loss  or  damage  by  fire,  we  should  natorally  ezpeety 
in  examining  exceptions  contained  in  the  contract,  to  find  pointed 
out  some  circumstances  under  which  the  insurers  would  not  hold 
themselves  liable  though  a  loss  by  fire  should  take  place.   Henee 
5  loss  occasioned  by  invi^on,  insurrection,  riot  and  the  like^  hv 
usually  been  found  excepted  in  such  policies ;  and  alAiougli  in 
this,  and  perhaps  in  policies  generally,  the  exception  in  this  re- 
spect is  in  terms  of  losses  by  fire,  tiie  clause  would  be  equally 
definite  and  intelligible  if  those  words  were  omitted  in  the  clause 
starting  the  exception.    When,  therefore,  this  policy  prooeeda  to 
declare  that  the  defendants  will  not  be  liable  for  any  loss  '^oo- 
casioned  by  the  explosion  of  a  steam  boiler,"  it  refers  prima 
fade  to  such  a  loss  as*  by  the  prior  provisions  of  the  contract 
the  defendants  would  be  bound  to  indemnify  against,  and  not  to 
one  which  would  not  be  embretced  in  the  general  terms  of  the 
policy,  and  as  to  which  there  was  no  occasion  to  introduce  an  ex- 
ception.   The  most  usual  consequence  of  the  explosion  of  a 
steam  boUw,  is  the  breaking  and  reading  tibie  building  in  which 
it  is  oontained  and  the  movable  property  therein ;  and  if  this 
were  the  only  consequence  to  be  apprehended  from  such  an  oc- 
currence^ the  exception  introduced  into  tiiis  policy  woiddbe  quite 
unnecessary,  and  we  may  presume  it  would  not  have  been  in- 
serted.   It  wottM  not  be  a  loss  or  damage  by  fire,  unless 
there  was  combustion,  and  then*  only  to  the  extent  of  the 
damage  properly  attributable  to  the  combustiott.    {WXUmdm 
V.  Hew  Orleans  Insurance  Companjfj  4  Rob.  Lxnia  jS.  15.) 
In  one  sense  it  is  true  the  explosion  is  the  conseqiienee  of 
fire^  as  steam  is  created  by  the  application  of  heat  ^  bat  it  is 
understood  that  where  fire  iff  applied  by  design,  as  in  ealmaiy 
and  several  manu&cturing  processes,  and  a  loss  occurs  in  conse- 
quence of  overheating  or  othw  misapplication  of  firo  to  the  sub- 
ject upon  which  it  was  intended  to  operate,  and  the  injury  is  lim- 
ited to  that  particular  subject^  saefa  damage  is  not  eonsidersd  a 
loss  by  fire  within  the  meaning  of  this  class  of  contracts.    ( JBeoii- 
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mont  an  Ins.  37  and  seq.)  But  another  very  usual  coneomitant 
of  the  explosion  of  a  steam  boiler  is  that  the  place  in  which  it  is 
situated  is  set  on  fire.  Though  this  is  not  uniyersally  the  ease, 
it  is  sufficiently  common  to  constitute  a  subject  of  consideia* 
tion  in  entering  into  contracts  for  insurance.  As  the  furnace  ifl 
required  to  be  in  immediate  proximity  to  ihe  boiler,  and  as  the 
explosion  usually  overturns  and  displaces  every  thing  in  its  vi- 
cinity, the  danger  of  a  loss  by  burning  is  very  inuninent.  I  thinks 
therefore,  we  must  understand  by  the  assertion  that  the  compa- 
ny will  not  be  liable  for  any  loss  occasioned  by  the  explosiim  of 
a  steam  boiler,  that  the  defendants  contracted  for  an  ezemptum 
not  from  responsibility  for  such  losses  as  they  would  not  be  bound 
to  make  good  if  no  such  clause  had  been  inserted,  but  &r  those 
vhich  by  the  preceding  terms  of  the  policy  they  had  agreed  to 
indemnify  against,  and  which  were  very  likely  to  be  caused  by 
4in  expbsion.  It  is  true,  as  argued  by  the  phdntiffii'  counsel, 
that  the  language  would  have  been  more  distinct  and  certain  if 
.the  words  by  fire  had  been  inserted,  as  in  the  earlier  member  of  the 
sentence  where  losses  by  invasion,  &;c.,  are  excepted ;  but  where  we 
see  that  the  comprehensive  words,  tmy  loss,  are  used  in  the  place 
of  any  lass  or  damage  by  fire,  we  cannot  upon  any  authorized 
rules  of  interpretation,  hold  that  a  restricted  meaning  was  intended. 
It  is  also  true,  as  was  insisted  at  the  bar,  that  where  the  prox- 
imate cause  of  a  loss,  either  in  a  marine  or  a  fire  policy,  is  one 
of  the  perils  expressly  insured  against,  the  insurer  cannot  es- 
cape responsibility  by  showing  that  the  property  was  brought 
within  that  peril  by  a  cause  not  mentioned  in  the  contract.  The 
familiar  example  of  a  loss  attributable  to  the  negligence  of  the 
servants  of  the  assured  has  recently  been  before  this  court,  and 
we  have  recognized  the  principle  to  be  as  stated  by  the  plaintiffs' 
counsel.  {McUthews  v.  The  Howard  Ins.  Co.,  ante,  p,  9.)  If, 
therefore,  there  had  been  nothing  said  in  this  policy  respecting 
a  steam  boiler,  this  loss,  having  been  occasioned  by  fire  as  its 
proximate  cause,  would  have  rested  on  the  insurers,  though  it 
Lad  been  shown,  as  it  might  have  been,  that  the  fire  was  kindled 
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by  means  of  the  explosion.  Bat  tliis  principle  does  not,  I  ihink, 
aid  the  plaintiffs.  The  doctrine  is,  that  the  conrts  will  not  go 
back  to  the  remote  cause  where  the  immediate  one  belongs  to 
the  class  insured  against  Hence,  as  before  remarked,  the  neg- 
ligence of  servants  does  not  relieve  the  insurers.  But  suppose, 
by  the  very  terms  of  a  policy  against  fire,  the  parties  agree  diat 
the  insurers  shall  not  be  answerable  for  losses  occasioned  by  the 
negligence  of  the  servants  of  the  assured,  and  it  is  found  that  a 
dwelling  insured  has  been  burned  by  the  neglect  of  some  neces- 
sary precaution  which  should  have  been  taken  by  the  house- 
keeper of  the  assured.  It  would  clearly  be  a  loss  within  the 
very  terms  of  the  exception,  and  the  insurers  would  be  dis- 
charged. The  case  is  the  same  here.  The  parties  knowing  that 
fires  were  liable  to  be  kindled  by  the  explosion  of  a  steam  boiler, 
and  that  by  the  general  terms  of  the  policy  the  insurers  would 
be  liable  for  a  fire  thus  originating,  agreed  that  for  such  losses 
the  party  would  be  his  own  insurer. 

The  loss  is  within  the  tenns  of  the  exception,  according  to  its 
popular  meaning  as  well  as  its  grammatical  construction,  and  I 
do  not  see  anything  in  the  nature  of  the  case  which  would  war- 
'  rant  us  in  indulging  in  a  criticism  which  should  give  the  lan- 
guage a  different  meaning. 

There  is,  as  was  mentioned  on  the  argument,  a  possible  case 
where  the  language  in  question  would  not  be  entirely  unmeaning 
upon  the  construction  contended  for  by  the  defendants'  counsel 
An  explosion  may  be  caused  by  a  fire  exterior  to  the  boiler  or 
furnace,  and  the  building  and  moveables  may  be  injured  by  the 
force  of  the  steam,  though  no  combustion  takes  place,  and  it 
may  be  true  that  the  insurer  would  be  protected  from  an- 
swering for  that  loss  by  the  exception  in  question.  But  this 
theory  requires  a  set  of  circumstances  so  unlikely  to  happen,  that 
I  cannot  think  that  the  contract  was  framed  with  any  view  to 
them.  We  shall,  I  am  persuaded,  be  more  likely  to  construe 
the  contract  according  to  the  intention  of  the  parties,  by  adopt- 
ing that  interpretation  which  is  most  natural  and  obvious,  rather 
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than  to  suppose  possible  cases,  very  unlikely  to  happen,  and  which 
it  is  improbable  the  parties  had  in  view. 

I  am  of  opinion,  therefore,  that  the  judgment  of  the  superior 
court  should  be  affirmed 

Johnson,  J.  The  question  in  this  case  is,  whether  the  loss 
sustained  by  the  plaintiffs  by  the  burning  of  their  property,  un- 
der the  circumstances  of  this  case,  was  a  loss  occasioned  by  the 
explosion  of  a  steam  boiler.  If  it  was,  the  defendants  have 
expressly  stipulated  that  they  shall  not  be  charged  with  it. 

Several  interpretations  of  the  clause  in  question  offer  them- 
selves for  consideration.  In  the  first  place,  it  may  be  that  the 
clause  Yas  introduced  to  exclude  the  mere  injury  by  explosion 
without  fire,  and  that  although  such  an  injury  is  not  by  law  to 
be  borne  by  an  insurer  against  fire,  yet  that  the  insurers  thought 
it  wise  to  guard  against  the  possibility  of  its  being  considered  a 
loss  by  fire.  That  such  a  loss  has  been  sought  to  be  recovered 
as  a  loss  by  fire,  though  unsuccessfully,  (^Millandon  v.  New 
Orleans  Insurance  Co,,  4  Lou?a  R.  15,)  and  that  the  clause  in 
question  immediately  follows  a  stipulation  in  respect  to  liability 
for  property  burnt  by  lightning,  which  undeniably  is  merely  a 
statement  of  the  exact  measure  of  the  liability  which  the  law 
imposes  in  the  absence  of  any  stipulation,  are  grounds  for  taking 
the  view  suggested  of  the  clause  in  question. 

Another  interpretation  suggested  applies  the  exception  to 
damage  produced  by  explosion,  when  the  explosion  is  caused  by 
a  €re  which  itself  comes  within  the  perils  insured  against :  as 
in  case  a  fire  should  occur  in  the  engine  room  and  its  heat  should 
cause  the  boiler  to  explode.  Upon  the  interpretation  suggested, 
the  damage  occasioned  by  the  explosion  would  not  be  recover- 
able against  the  company.  Still  another  interpretation  applies 
the  exception  to  any  loss  by  fire  occasioned  by  the  explosion,  and 
80  exempts  the  company  from  responsibility  for  the  loss  in  this  case. 
This  interpretation  was  adopted  by  the  superior  court,  upon  the 
ground  that  every  stipulation  in  a  contract  should  be  so  ex- 
pounded as  to  ^ve  it  some  operation,  and  that  this  clause  could 

Ker.— Vol.  I.  60 
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have  none  unless  it  was  so  construed,  though  the  principle  of 
exposition  on  which  that  court  proceeded  is  sound,  we  ha^e 
already  seen  that  the  clause  is  capable  of  meaning,  without  re- 
course to  the  particular  interpretation  put  upon  it  in  that  oourt 
Neither  of  these  proposed  interpretations  is  entirely  satisfisustory. 
The  general  peril  against  which  the  defendants  undertook  to  in- 
demnify the  plainti£fs  was  '^  inmiediate  loss  or  damage  by  fire.^ 
That  was  the  subject  matter,  and  the  only  one  about  which  the 
contract  was  made.  All  the  defendants'  relations  with  the 
plainti£fs  grow  out  of  that  one  subject  matter ;  and  any  (qualifi- 
cations of  their  liability,  contained  in  the  contract,  presomp- 
tiyely  relate  to  the  indemnity  which  they  have  contracted  to 
afford  to  the  plaintiffs,  and  to  cases  which  but  for  thoae  qtialifi- 
cations  would  or  might  be  covered  by  the  contract  for  indemni^. 
The  language  used,  construing  it  with  reference  to  the  subject 
matter,  is  equivalent  to  a  declaration  on  the  part  of  the  insurers 
that  they  are  not  to  be  held  respoqsible  for  any  loss,  whether  it 
comes  within  the  general  peril  of  fire  or  not,  and  without  under- 
taking to  consider  "v^hether  it  does  ot  not,  if  such  loss  happen  to 
be  occasioned  by  the  explosion  of  a  steam  boiler.  This  is,  I 
think,  the  fair  sense  of  the  language  employed*  The  prominent 
intention  is  to  exclude  the  risk  from  the  explosion  of  steam  boO- 
ers — ^not  the  risk  merely  of  the  exploding  force,  but  all  risL 
That  peril  the  insured  were  content  to  bear.  Among  the  risks 
consequent  upon  an  explosion,  the  most  prominent,  next  to  the 
direct  destruction  by  the  explosive  force,  is  the  haanurd  from  the 
fire  of  the  furnaces  and  other  fires  in  the  buildiitg  being  thrown 
about  among  combustible  matter.  So  patent  is  it^  that  no  one 
can  contemplate  the  event  of  an  explosion,  without  recognising 
this  risk  as  one  of  the  most  obvious  and  important  hazards  at- 
tending upon  such  an  event.  Only  one  casualty  happened  to 
the  premises  and  occasioned  the  destruction  of  property  wbicb 
the  defendants  are  called  upon  to  answer  for.  That  was  the  ex- 
plosion of  the  boiler.  The  burning  was  the  direct  and  natural 
consequence  of  the  explosion  of  the  boilerj  although  it  did  not 
necessarily  follow  that  fire  woi|ld  take  place,    it  was  as  direct 
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ft  CQDSequence  as  the  falling  of  the  walls  would  have  been  in  case 
the  explosion  had  broken  but  a  single  timber,  and  the  walls  had 
not  &llen  for  some  hoars.  In  such  a  case  it  might  be  argued 
that  the  ezplosion'broke  but  one  timber,  which  brought  too  great 
weight  upon  some  other,  which  giving  way  produced  the  catas- 
trophe, and  that  therefore  the  fall  of  the  whole  was  not  a  direct 
consequence  of  the  explosion.  The  answer  in  both  cases  is,  that 
*the  resulting  destruction  followed  from  the  original  casualty, 
without  the  intervention  of  any  new  cause,  and  followed  from  the 
nature  and  condition  of  the  subject  at  the  time  of  the  casualty. 
The  breaking  of  the  beam  in  the  supposed  case,  and  the  scatter- 
ing of  the  coals  fi'om  the  stoves  in  the  actual  case,  are  the  direct 
and  immediate  consequences  of  the  explosion  of  the  boiler ;  the 
&11  and  the  fire  are  the  natural  consequences,  due  to  no  new  casu- 
alty, but  resulting  from  obvious  natural  forces,  operating  under 
the  circumstances  produced  by  the  original  exploding  force. 
The  whole  loss  in  both  cases  is  the  immediate  consequence  of 
the  explosion  of  the  boiler.  It  was  urged  upon  the  argument 
that  as  fire  was  the  actual  means  of  destruction  of  the  property 
in  question,  the  court  could  not  look  back  beyond  the  fire,  upon 
the  familiar  principle,  *^  causa  proxima  rum  retnota  spectatur.^ 
It  is  undoubtedly  true,  that  if  the  poKcy  contained  no  exception, 
this  loss  would  clearly  have  been  a  loss  by  fire.  There  would 
be  no  occasion  to  consider  how  the  fire  happened,  the  parties  not 
having  contracted  for  indemnity  against  fire  occurring  only  in 
particular  ways,  but  generally  against  fire.  The  existence  of  the 
exception  renders  the  inquiry  necessary  to  enable  us  to  say 
whether  the  loss  is  within  its  terms,  and  the  meaning  of  those 
terms  we  have  already  considered.  It  was  also  argued,  that  if 
the  parties  had  intended  to  except  loss  by  fire,  occasioned  by  the 
explosion  of  a  steam  boiler,  those  words  should  have  been  used ; 
but  that  would  have  narrowed 'the  exception  to  losses  by  fire 
<mly,  whereas  the  language  now  used  is  broad  enough  to  cover 
an  Ibsses  so  occasi9ned,  whether  by  fire  or  explosive  force,  or  in 
ftny  other  way  in  which  losses  by  the  excepted  peril  could  be 
produced.    Tite  judgment  should  be  affirmed. 
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Parker.  J.  In  this  policy  of  insurance  against  fire  iras  an 
exception  in  the  following  words :  '^  This  company  will  be  liable 
for  losses  on  property  bnmt  by  lightning,  bnt  not  for  any  loss 
or  damage  by  fire  happening  by  means  of  any  invasion,  insin^ 
rection,  >riot  or  civil  commotion,  or  of  any  military  or  usurped 
power,  nor  for  any  loss  occasioned  by  the  explosion  of  a  sieam 
boiler,  or  explosions  arising  from  any  other  cause,  unless  spe- 
cially specified  in  this  policy."  It  is  a  question  of  law  whether 
the  facts  of  the  case,  which  are  undisputed,  are  covered  by  this 
exception  of  the  policy. 

The  policy  must  be  so  construed,  if  practicable,  as  to  give 
effect  to  all  its  parts  and  make  them  severally  consistent  with 
each  other.  The  insurance  being  against  damage  by  fire  alone, 
the  exception  of  loss  occasioned  ))j  the  explosion  of  a  steam 
boiler  would  be  needless  and  entirely  inappropriate  to  the  snbject 
of  the  contract,  unless  \t  had  some  reference  to  damage  done  by 
fire.  I  think  this  clause  ^as  inserted  with  reference  to  the 
agency  of  fire,  not  in  burning  after  the  explosion,  but  in  caosi&g 
the  explosion  itself.  All  explosions  of  steam  boilers  are  refer- 
rible  to  the  action  of  fire.  Without  fire,  there  could  be  no  steam 
and  no  explosion ;  and  I  think  it  was  to  save  all  doubt  as  to  the 
question  whether  the  destruction  consequent  upon  an  explosion 
was  caused  by  fire,  that  the  exception  was  inserted.  That  doubt 
may  have  been  suggested  by  Waters  v.  7%^  Merchants^  Louis. 
Ins,  Co.,  (11  Peters,  218,)  and  MUandon  v.  TAc  N.  O.  Ins.  Ok, 
(4  Lou^a  R.  15.)  The  insured  premises,  having  aa  them  a 
steam  engine  and  boiler,  were  much  more  exposed  to  injory  . 
than  they  would  have  been  without  them ;  but  by  making  aa 
exception,  which  threw  upon  the  insured  the  risk  of  injury  firom 
explosion,  the  premises  could  be  insured  at  the  same  premiam 
as  other  premises  on  which  there  were  no  engine  and  boiler.  The 
ordinary  risk  was  thus  cast  upon  th^  insurer,  the  extraordinary 
risk  upon  the  insured.  I  do  not  think  the  parties  to  the  ocm- 
tract  had  in  view,  at  the  time  it  was  made,  any  other  fire  than 
that  which,  by  its  heat^  caused  the  explosion. 

But  they  provided,  in  express  terms^  that  the  insurers  shoidd 
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not  be  liable  for  an j  loss  occasioned  by  the  explosion  of  a  steam 
boiler.  This  is  a  full  and  complete  protection  against  loss  of 
every  description  which  might  be  occasioned  by  such  explosion. 
Such  explosion  might  occasion  loss  in  different  ways.  It  did  so 
in  this  case ;  and  because  fire  happened  to  be  one  of  the  means 
of  destruction,  it  does  not  take  that  portion  of  the  loss  out  of 
the  exception  and  bring  it  within  the  general  terms  of  the  policy. 
The  burning  "was  as  much  a  consequence  of  the  explosion  as  the 
breaking  and  destruction  from  expansion^  All  were  ^'occa- 
sioned" by  the  explosion.  The  explosion  was  caused  by  fire, 
but,  with  all  its  immediate  consequences,  it  was  excepted  from 
the  operation  of  the  policy.  The  injury  by  fire  is  plainly  within 
the  exception,  as  the  injury  would  have  been,  if  the  property 
liad  been  destroyed  by  water  in  consequence  of  the  breaking  of 
the  water-pipes  by  the  explosion. 

As  to  the  extent  to  which  consequential  damage  may  be 
traced  and  charged  to  the  moving  cause,  I  suppose  the  same 
rule  applies  to  the  exception  as  to  the  policy  itself.  In  an  action 
on  the  policy  for  loss  by  fire,  the  insured  would  be  indemnified 
not  only  for  goods  actually  burned,  but  also  for  those  wet  and 
Boiled,  for  furniture  cracked  and  warped,  and  under  some  cir- 
cumstances, for  goods  stolen  and  lost  by  the  removal  of  goods. 
The  construction  I  have  put  on  the  extent  of  the  exception  is 
certainly  not  broader.  The  fire  was  an  immediate  consequence 
of  the  explosion ;  and  the  loss  of  property  by  fire,  as  well  as  by 
breaking  and  displacement,  was  clearly  occasioned  by  it. 

The  plaintiff  could  not  recover  for  any  damage  caused  by  the 
exjdosion ;  and  I  think  he  had  no  more  claim  for  that  done  by 
burning,  than  for  that  portion  broken  and  crushed  by  the  con- 
cussion.   The  judgment  of  the  superior  court  should  be  affirmed. 

RuGOLES  alid  Edwards,  Js.,  were  in  favor  of  affirming  the 
judgment. 

Selden,  J,j  did  not  hear  the  argument,  and  took  no  part  in 
the  decision. 
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Gardiner,  Gh.  J.,  (dissented.)  The  insnrers  saj  in  tlial 
part  of  the  condition  of  the  policy,  which  has  a  supposed  n^pfiir 
cation  to  the  cas^  before  us,  "  that  they  will  not  be  liable  for  any 
loss  occ€isionedhj  the  explosion  of  a  steam  boiler ,  or  explosions 
arising  from  any  other  cause,  unless  specially  specified  in  die 
policy."  The  loss  however,  for  which  indemnity  is  sought  in  die 
present  action,  was  occasioned  by  fire ;  such  is  the  statement  of 
the  insured  in  their  affidavit,  of  the  magistrate  in  his  certificate, 
of  the  witnesses  upon  the  trial,  and  of  the  counsel  of  the  de- 
fendants, in  their  motion  for  a  nonsuit ;  and  if  there  eould  be  a 
question  as  to  the  proximate  cause  of  the  injury,  it  was  for  the 
jury,  and  not  for  the  court  to  determine.  The  plaintiffs  were, 
however,  notisuited.  The  decision  was  sustained  by  the  supe- 
rior court,  who  held  that  the  explosion  was  the  proximate  cause 
'  of  the  loss,  and  that  the  underwriters  were  consequently  exempt 
from  liability  by  force  of  the  condition.  If  the  learned  court 
were  correct  in  their  premises,  there  can  be  no  question  a»  to 
the  justice  of  the  conclusion. 

I  had  supposed  that  no  one  would  contend  that  loss  by  fire, 
and  loss  by  explosion,  were  equivalent  expressions,  in  themselves 
considered,  whether  found  in  the  condition  of  an  insurance  pol- 
icy or  elsewhere.  Explosion  and  fire  may  stand  to  each  odier 
in  the  relation  of  cause  and  effect,  but  the  two  things  are  not 
identical.  Indeed  it  was  not  claimed  upon  the  argument  that 
the  explosion  consumed  the  goods,  but  that  it  threw  down  stoves^ 
standing  on  the  premises,  and  scattered  the  coals  contained  in 
them,  bringing  them  in  contact  with  the  property,  which  in  con- 
sequence took  fire  and  was  destroyed.  Now  if  the  explosion  had 
been  a  conscious  agent  of  the  insured,  and  had  committed  the 
same  act ;  or  if  a  servant  through  carelessness  had  overthrown 
the  stoves,  and  the  same  consequences  in  every  particular  had 
resulted ;  the  fire  in  the  case  supposed  would  have  been  the 
immediate,  and  the  act  of  the  servant  the  remote  cause  of  the 
loss ;  and  as  die  damages  resulted  immediately  from  the  peril 
insured  against,  the  insurers  would  have  been  held  liable.  So 
much  has  been  repeatedly  adjudged  elsewhere,  and  die  prind- 
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pie  was  recognized  and  aflSrmed  in  this  court,  in  Mathews  v. 
The  Howard  Ins.  Co.^  (1  Kern.  9.)  Bat  the  act  of  the 
servant,  and  the  explosion  of  the  boiler  in  this  case,  stood  in  the 
same  relation  to  the  loss  of  the  property.  Neither  was  the 
proidmate  cause  of  the  damage,  but  the  causa  causarunij  or 
remote  cause  of  the  loss.  If  there  is  a  distinction  in  this  re- 
spect between  the  two,  it  devolves  upon  those  who  rely  upon  it 
to  state  that  distinction  intelligibly.  The  attempt  was  made 
upon  the  argument ;  but  when  analyzed,  the  explanation  amount- 
ed tq  this,  that  the  explosion  preceded  the  fire,  and  by  its  force 
brought  coaJs  to  the  goods,  or  goods  to  the  coals,  so  that  they  took 
fixe  and  were  consumed ;  that  the  ultimate  result  followed  the 
explosion  so  quickly,  that  the  last  must  be  held  to  be  the  imme- 
diate or  proximate  cause  of  the  loss.  Thus  when  pressed  for  the 
proximate  cause  of  the  loss,  they  give  us  the  cause  of  the  fire, 
and  we  thus  come  back  by  a  circle  to  the  point  of  departure. 
Indeed  no  argument  would  convince  a  man  of  ordinary  under- 
standing that,  in  the  chain  of  sequences,  the  fire  was  not  next  to 
the  loss,  which  was  the  immediate  consequent  of  the  fire,  or  that 
the  explosion  was  not  back  of  the  fire ;  but  as  the  transition  from 
one  to  the  other  was  rapid,  therefore  it  is  argued  that  the  ex- 
plosion was  next  to  the  loss ;  or  at  any  rate,  may  be  called 
proximate,  within  the  condition  of  this  policy.  In  this  way, 
the  order  of  events,  as  they  occurred,  is  changed  by  affirma- 
tion, and  a  verbal  unity  established,  by  confounding  subjects 
which  are  as'  distinct  as  steam  and  fire.  But  one  authority 
is  invoked,  and  it  is  said  that  in  11/A  Peters,  (213,)  the 
court  held  that  loss  by  the  explosion  of  gun  powder  was  a  loss 
by  fire,  aQ  its  proximate  caui^e.  But  in  that,  and  similar  cases, 
the  powder  when  ignited  b^can^e  fire,  and  other  things  being 
equal,  the  force  of  the  explosion  was  in  proportion  to  the  rapid- 
ity of  the  combustion.  If  the  steam  generated  in  this  boiler 
underwent  a  similar  chemical  change,  and  the  explosion  was  due 
to  the  (x>mbustion  of  water  in  a  state  of  vapor  i^  its  cause,  the 
authority  is  in  point.  Otherwise,  it  has  no  more  application  to 
this  case  than  to  an  explosion  occasioned  by  the  freezing  of  a 
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liquid.  We  are  not,  therefore,  constrained  by  authority  to  de- 
clare that  to  be  legally  true  which  is  physically  impossible. 
And  it  is  consolatory  to  know  that  the  law  may  be  maintained 
without  outraging  science. 

My  conclusion  is,  that  as  ^Hoss  by  fire  "  in  this  policy,  as  we 
all  agree,  means  a  loss,  of  which  fire  is  the  proximate  caase,  so 
"  loss  by  the  explosion  of  a  steam  boiler  "  should  receive  the  same 
construction,  and  include  those  losses,  of  which  the  explosive 
force  is  the  immediate  cause,  if  we  intend  to  abide  by  the  au- 
thority of  adjudged  cases,  or  the  language  of  the  oondition. 
The  insurers  so  understood  this  provision.  This  is  apparent 
fix)m  the  first  clause  of  this  condition,  by  which  they  dedaie^ 
"  that  they  will  be  liable  for  losses  on  property  burnt  by  light- 
ning." Here  the  distinction  is  marked  by  them,  between  die 
mechanical  force  exerted  by  electricity  and  ignition,  arising  from 
its  contact  with  a  combustible  substance.  Both  may  concur  in 
producing  an  injury.  A  house  may  be  prostrated,  and  set  on 
fire  by  the  same  stroke.  But  the  forces  are  different;  the  one 
is  mechanical,  the  other  chemical ;  and  for  a  loss  arising  from 
the  latter  only,  as  its  immediate  cause,  are  the  underwriters  lia- 
ble. So,  in  the  clause  in  question,  the  insurers  declare  that  they 
will  not  be  liable  for  losses  to  property  occasioned  by  any  explo- 
sion; that  is,  by  the  forcible  expansion  of  any  elastic  fluid; 
which  is  the  definition  of  explosion.  (  Web.  D,)  They  in  both 
clauses  refer  to  a  mechanical  force  put  forth  and  resulting  in  an 
injury  to  the  property  insured.  In  the  first,  their  exemption 
is  necessarily  implied ;  in  the  last,  it  is  expressed ;  and  this  is 
the  only  difference  between  them. 

Let  us  now  suppose  that  the  manufactory  of  the  plaintifb 
had  been  struck  by  lightning,  and  burning  coals  had  been  scat- 
tered by  the  shock  so  as  to  ignite  the  property  insured,  the 
defendants,  all  admit,  would  be  liable  for  the  loss,  as  falling  di* 
rectly  within  their  general  obligation  to  indemnify  against  dam- 
ages by  fire,  ^at  case  is  not  distinguishable  from  the  present 
And  yet  what  man,  not  under  the  control  of  a  committee,  would 
pretend,  that  in  the  case  supposed,  the  property  was  burnt  bj 
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lightning.  And  jet  Buoh  conclusion  is  inevitable,  by  the  same 
reasoning  which  establishes  that  the  elastic  force  of  steam  in 
shattering  the  engine  in  which  it  was  compressed,  became  the 
proximate  cause  of  the  burning,  in  the  case  before  us. 

There  is  another  proposition,  which  has  its  advocates,  which 
assumes  that  the  explosion  was  the  remote  cause  of  the  loss, 
but  affirms  that  it  is,  notwithstanding,  within  the  condition,  be- 
cause, otherwise,  no  sensible  interpretation  can  be  given  to  the 
clause  in  question.  In  other  words,  the  clause  rendered  as  it 
reads  would  be  useless,  as  it  would  merely  exempt  the  insurers 
in  terms  from  an  obligation  which  was  never  imposed  upon 
them,  in  any  event,  by  the  policy.  On  this  construction  the 
policy  and  condition  would  read  as  follows  :  The  insurers  will 
be  liable  for  all  losses  of  which  fire  is  the  immediate  cause,  and 
they  will  not  be  liable  for  any  loss  by  fire,  of  which  an  explo- 
sion is  the  remote  cause.  The  first  answer  to  this  hypothesis  is, 
that  such  is  not  the  language  of  the  condition,  and  the  interpola- 
tion can  only  be  justified  on  the  ground  of  absolute  necessity. 
2d.  That  no  such  necessity  exists ;  because  if  the  assumption 
upon  which  the  proposition  rests  was  true,  which  it  is  not,  it 
would  not  authorize  a  change  of  phraseology,  which  is  intelligi- 
ble as  it  is,  although  unnecessary.  3d.  The  principle  applied  to 
the  third  clause,  would  require  amendment  also,  of  the  first  and 
second  clauses  of  the  same  condition  for  the  same  reason.  The 
first  provision  in  reference  to  lightning  is  useless,  because  it 
leaves  the  liability  of  the  insurers  precisely  as  it  would  be  if 
stricken  from  the  policy.  The  second  clause  as  to  ^'  riots  and 
civil  commiction"  is  superfluous,  because  the  same  provision 
in  his  verbis  is  found  in  the  body  of  the  policy.  As  two  out 
of  the  three  provisions  of  the  condition  are  superfluous,  it 
would  not  be  a  serious  imputation  upon  the  wisdom  of  the  in- 
surers if  the  third  was  in  the  same  category.  This  was  rather 
to  have  been  anticipated,  if  there  is  any  thing  in  the  maxim, 
noscitur  a  sociis.  At  all  events,  it  does  not  follow  that  because 
two  thirds  of  a  condition  are  unnecessary,  that  the  remainder  must 
provide  an  immunity  which  the  law  would  not  grant  without  it. 

Ker.— Vol.  I.  67 
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But  there  is  another  answer  to  this  proposition.  It  is  fbmidsd 
on  an  assomption  which  is  false  in  &ct  So  fiur  firom  the  eoa- 
dition  as  written  being  useless,  it  embraces  and  excepts  entj 
loss  of  which  an  explosion  is  the  immediate  caoBe,  whether 
cansed  by  fire,  or  arising  from  the  combustion  of  the  explosiTe 
substance,  or  otherwise.  Upon  this  part  of  the  argument,  Ae 
case  in  11  Peters,  (suprtiy)  seems  to  have  been  overlooked, 
though  strongly  pressed  upon  the  question  of  proximate  cansa 
There  it  was  held,  that  loss  by  the  explosion  of  gun  powder 
was  within  the  policy,  which  was  against  fire  generally.  Bit 
it  was  entirely  competent  for  the  underwriters  in  that  ease,  and 
in  all  others,  to  declare  that  th^  would  not  be  liable  far  dam- 
ages occasioned  by  the  explosive  force  of  the  powder.  That 
is  what  the  insurers  have  done  by  this  condition.  So  in  the 
case  of  camphene,  and  of  every  other  explosive  msteriaL  The 
same  immunity  would  be  secured  to  the  insurers,  if  the  mani- 
fitctory  of  the  plaintiff  had  taken  fire,  and  steam  had  been  gen- 
erated by  the  heat,  and  the  boiler  had  in  consequence  exploded, 
working  the  injury  to  the  building  and  machinery  that  is  shown 
by  the  evidence.  But  it  is  unnecessary  to  multiply  examplea 
It  is  enough  that  entire  classes  of  hasards  are  found  whidi  are 
exempted  from  the  general  obligation  imposed  by  the  poli<7, 
by  the  terms  of  this  condition  as  written.  It  has  therefixre  s 
practical  operation.  And  the  argument  based  upon  its  imma- 
teriality, weak  as  it  is,  is  wholly  fiillacious.  And  lastly,  it  iB 
said,  that  if  the  word  ^  carelessness"  was  substituted  for  ^  ex- 
plosion" in  this  condition,  it  would  point  to  a  remote  cause,  and 
that  "'  explosion"  may  therefore  admit  of  a  similar  constructicHi. 
But  ^  carelessness"  is  a  quality  attributable  to  an  intelligent 
agent  only ;  it  cannot  of -itself  it  is  presumed,  directly  ignite, 
or  destroy  any  thing.  Explosion,  on  the  contrary,  is  a  phyncal 
force,  and  as  such  may  be  the  immediate  cause  of  a  physiod 
injury. 

For  the  reasons  assigned,  I  think  the  defendants  have  by 
their  policy  said  to  the  plaintifiis,  we  will  indemnify  you  against 
loss  or  damage  by  fire,  but  we  will  not  indemnify  against  loss 
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occasioned  by  the  explosion  of  yonr  steam  boiler,  whatever  may 
be  the  cause  of  that  explosion.  If  your  machinery  is  rent  by 
lightning,  or  by  steam,  and  fire  ensues,  what  is  burnt  is  our 
loss  ;  what  is  destroyed  by  the  explosion  is  your  own.  This,  as 
it  seems  to  me,  is  the  spirit  of  the  contract.  If,  however,  there 
is  doubt  as  to  its  meaning,  it  should  be  remembered  that  it  is 
the  language  of  the  defendants,  and  is  not  to  be  extended  in 
their  favor  by  construction. 

The  claim  of  the  plaintiffs,  supported  by  evidence,  is  for  a 
loss  for  property  burnt  or  damaged  by  fire,  and  not  for  prop- 
erty crushed,  mutilated  or  destroyed  by  force  of  an  explosion ; 
and  I  think  they  are  entitled  to  have  their  claim  submitted  to 
a  jury,  and  that  the  judge  erred  in  directing  a  nonsuit.  Such 
is  my  opinion.  Five  of  my  brethren  think  otherwise,  and  the 
judgment  will  be  affirmed.  If  the  majority  had  agreed  in 
their  reasons  for  the  decision,  I  should  have  dissented  without 
asagning  the  grounds  fi>r  my  opinion.  But  of  the  two  prop- 
ositions discussed,  one  or  the  other  of  which  is  essential  to  the 
defense,  neither  has  received  the  sanction  of  this  court.  The 
judgment  is  sustained  by  a  concurrent  vote,  fi>unded  not  merely 
upon  different)  but  adverse  reasons. 

Allkn,  J.,  delivered  an  opinion  to  the  same  effect  as  the  fore- 
going by  Gardiner,  G.  J. 

Judgment  aflSrmed. 
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A  poli<7  of  insurance  against  loss  by  fire,  which  describes  tho  subject  matter  as  a 
barque  on  the  stocks,  near  a  ship  in  a  ship  yard,  being  built  for  Howes,  God- 
fi«y  &  Co.,  does  not  cover  timbers  not  united  to  the  keel  or  stractare  thereon 
of  the  contemplated  barque,  although  they  are  intended  and  completely  pre- 
pared to  be  used  in  its  ftamework,  are  lying  in  the  yard  in  the  proper  place  to 
be  oonyeniently  applied  to  that  use,  and  are  valueless  for  any  other  veaseL 

Such  a  policy  covers  the  structure  made  fh>m  time  to  time  on  the  stocks,  which, 
when  completed,  will  constitute  the  barque. 

Action  brought  in  the  New-Tork  saperior  court  upon  a  pol- 
icy of  insurance  against  damage  by  fire.  On  the  trial,  before 
Mr.  Justice  Oakley,  the  following  &cts  appeared.  The  firm  of 
James  M.  Hood  &  Go.  were  ship  builders,  having  a  ship  yard 
in  Somerset,  Massachusetts ;  and  on  or  about  the  8th  of  Sep- 
tember, 1849,  the  defendant,  by  a  policy  dated  on  that  day,  in- 
sured the  firm  against  loss  or  damage  by  fire,  to  the  amount  of 
seven  thousand  five  hundred  dollars,  "  on  a  ship  on  the  stocks, 
in  a  ship  yard  on  the  west  side  of  Taunton  river,  in  Somerset, 
Mass."  Such  insuicance  was  to  continue  until  the  first  day  of 
November  ensuing.  On  the  20th  of  September,  1849,  the  in- 
surance was  by  the  parties  transferred  to  another  subject,  by 
a  writing  entered  upon  the  policy  under  the  above  descrip- 
tion of  the  ship,  in  the  following  words :  7%t^  insurance  is 
transferred  to  cover  a  barque  {on  the  stocks  near  said  ship) 
building  for  Howes^  Chdfrey  ^  Co.^  with  privilege  to  build 
another  vessel  alongside.  On  the  26th  of  the  same  Septem- 
ber, the  firm  of  Hood  &  Co.  effected  an  insurance  against  losa 
or  damage  by  fire,  in  the  New- York  Fire  and  Marine  Insurance 
Co.,  upon  ^'  the  lumber  and  building  materials  contained  in  die 
ship  yard"  aforesaid.  On  the  morning  of  the  17th  of  October, 
1849,  a  fire  originated  inside  of  a  ship  on  the  stocks,  the  keel  of 
which  was  about  sixty  feet  north  firom  the  keel  of  the  barque. 
At  this  time  the  keel  for  the  barque  was  blocked  and  in  its  place, 
and  a  part  of  the  firame  was  moulded,  hewn  and  leveled,  and 
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some  of  it  had  been  laid  across  the  keel  and  fastened  to  it ;  the 
whole  frame  was  in  the  yard,  and  from  two  thirds  to  three  fourths 
was  moulded ;  the  stem  frame  and  stem  frame  were  alongside 
the  keel,  and  had  been  fastened  together,  and  were  ready  to  be 
put  up.  The  fire  consumed  four  hundred  and  sixty-two  sticks 
of  timber  which  had  been  prepared  and  were  intended  to  be  put 
in  the  barque.  This  timber  would  have  made  forty-four  frames 
and  was  ready  for  framing.  Nothing  remained  to  be  done  to  or 
with  it,  except  to  put  it  together  in  frames,  and  place  them  upon 
the  barque.  .  These  frames  were  not  to  be  fastened  to  the 
keel  by  bolts ;  they  were  to  be  shoved  between  the  keel  and 
kelson.  This  timber  had  been  so  far  adapted  to  the  barque  that 
it  was  useless  for  any  other  vessel.  When  consumed  it  was  in 
the  yard  north  of  the  keel  of  the  barque,  and  in  the  usual  place 
for  laying  timber  for  a  vessel  like  the  barque,  which  was  being 
constructed.  Neither  the  keel  of  the  barque,  or  the  frames  fiis- 
tened  to  it,  or  the  stem  or  stem  frames,  or  any  timbers  lying 
south  of  the  keel,  were  injured  by  the  fire.  It  appeared  that  the 
firm  of  Hood  &  Co.,  in  their  proofs  frimished  to  the  defendant  in 
support  of  their  claim  for  loss  by  the  fire,  described  this  timber 
as  "  lumber  and  timber  prepared  to  be  placed  in  a  barque  in  the 
process  of  being  built ;"  as  ''  four  hundred  and  sixty-two  pieces 
of  timber  prepared  and  ready  to  be  put  into  the  fr^me  of  said 
barque  of  the  value  of  $5.50  each."  The  plaintifi*  was  a  mem- 
ber of  the  firm  of  James  M.  Hood  &  Co.,  and  became  the  exclu- 
sive owner  of  the  policy  of  insurance  and  the  claim  against  the 
defendant  thereon,  by  an  assignment  from  his  copartners  made 
subsequent  to  the  loss. 

The  counsel  for  the  defendant  insisted  that  the  plaintiff  was 
not  entitled  to  recover,  because  the  policy  did  not  cover  the  prop- 
erty proved  to  have  been  destroyed  by  the  fire,  and  that  there 
was  no  proof  that  the  property  mentioned  in  and  insured  by  the 
policy  had  been  injured  by  fire.  But  his  honor  the  said  justice 
decided  that  the  defendant  was  liable  for  the  loss  sustained  by 
the  destmction  of  said  timber  so  prepared  and  ready  to  be  placed 
in  said  barque  as  aforesaid,  and  directed  the  jury  to  find  a  ver- 
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diet  for  the  amount  of  said  loss  and  interest.  To  whicli  deeisioa 
mnd  direction  the  counsel  for  the  defendant  excepted.  The  jmy 
rendered  a  yerdict  in  favor  of  the  plaintiff  for  $2,869.44^  upon 
which  judgment  was  entered.  A  bill  of  exceptions  waa  made^ 
and  the  judgment  having  been  affirmed  bj  the  superior  court  at 
gsnenl  term,  {see  2  Dtter,  Idl,)  the  defendant  a]q)ealed  to  this 
court. 

M.  S.  Bidwell,  for  the  appellant.  I.  The  sticks  of  timber 
were  not  covered  by  the  policy.  1.  They  were  not  a  barque. 
Though  intended  and  pttrtiaUy  prepared  to  be  put  into  the 
barque  which  was  the  subject  of  insurance,  they  had  not  beanne 
a  part  of  it,  and  were  not  ready  to  be  put  into  it^  nor  were  they 
even  framed  together ;  and  they  could  not  have  become  a  part 
of  the  barque  until  more  work  had  been  done  upon  thenu  A 
bttrque,  Mke  a  house,  is  essentially  Afferent  from  its  Kwteriato 
collectively ;  as  water  is  different  from  its  component  gases.  It 
is  a  result  of  their  combination  in  certain  proportions.  Thou^ 
the  materials  exist,  it  would  be  absurd  to  say  that  the  barque  or 
house  exists,  until  the  materials  are  put  together ;  or  that  the 
materials  are  a  part  of  the  barque  or  house,  until  they  are  alBxed 
to  the  nucleus  of  the  structure  while  in  progress.  The  diip  re- 
sults and  begins  to  exist  when  the  materials  are  adjusted  and 
put  together  in  certain  perman^st  positions.  The  materials  lose 
the  charsfcter  of  lumber,  Ao.,  and  beoome  barque  or  ahip^  &c.,  as 
test  as  they  are  worked  in  and  thereby  incorporated  in  it 
3L  The  insurance  was  oonjBned  to  a  structure  an  the  eteek^ 
There  w/as,  at  the  time  of  the  insurance,  a  barque  en  the  stoeie^ 
e&erwise,  the  policy  would  not  have  taken  effect.  But  tliese 
sticks  were  not  on  the  stocks,  nevw  had  been  on  the  stodkB^  and 
at  the  time  of  the  fire  were  net  remdy  to  be  put  on  the  wtoAa, 
The  policy  did  not  cover  timbers  or  other  materiab,  although 
mtended  or  prepared  for  the  barque,  until  actually  inserted  and 
built  ia  the  barque  on  the  stocks.  If  these  sticks  were  tiis 
barque,  then  the  barque  was  not  on  the  stocks,  and  the  detedaaii 
are  not  liable.    (2  Duer  mine.  844,  646;  1  PhiL  anJm.XB^ 
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84T ;  2  Jhhn.  Cos.  127, 178 ;  8  John.  807.)  8.  The  odier  words 
inserted  in  the  policy,  as  a  part  of  the  designation  of  the  sobjeoti 
lead  to  the  same  conclusion ;  all  of  them  confine  the  risk  to  a 
particiilar  locality,  and  ezdade  a  liability  tor  loss  to  matter  in  a 
different  place.  The  subject  insured  was,  a  barque  an  the  stocks 
near  the  ship,  with  the  privilege  of  building  another  vessel 
ttlongside.  This  privilege  would  be  nugatory,  if  the  barque, 
wherever  situate  or  scattered,  was  covered  by  the  poli^ ;  and 
the  provision  would  be  absurd  to  speak  of  a  vessel's  being  along- 
side the  barque,  if  the  barque  consisted  of  stidos  of  timber  scat- 
tered, as  these  were,  all  over  the  yard.  4.  Confining  the  risk  to 
this  stmeture  on  the  stocks,  was  important.  If  the  policy  had 
covered  these  scattered  sticks,  the  premium  would  have  been 
greater,  and  the  risk  would  have  been  greater.  i$/act,  if  the 
sticks  had  become  a  part  of  the  barque<m  tite  stocks,  no  loss  would 
have  been  sustained :  the  barque  on  the  stocks  v>as  not  injured. 
5.  A  different  construction  would  leave  it  matter  of  the  greatest 
uncertainty  what  was  the  subject  insured ;  whether  it  was  the 
timber  for  the  barque,  as  soon  as  it  wus  lelled?  or,  only  as  soon 
as  it  was  brought  into  the  ship-yard  1  or,  only  as  soon  as  work 
was  commenced  on  it  to  fit  it  for  the  barque?  or,  only  as  soon 
as  the  materials  were  ready  to  be  framed  together  ?  or,  only  as 
soon  as  they  were  entirely  ready  to  be  put  into  the  structure  on 
the  stocks?  or  whether,  if  it  was  thus  ready,  but  was  not  in  the 
ship-yard,  it  would  be  covered  by  the  policy?  or,  whether  it  would 
be  covered  if  in  any  part  of  the  ship-yard,  or  only  if  in  a  partic- 
ular part  of  it,  and  in  such  a  case,  within  how  many  feet  it  must 
be  of  the  stocks  ?  It  is  to  be  presumed  that  the  parties  could 
aot  have  intended  to  enter  into  such  a  vague,  doubtfol  and  uncer- 
tain contract,  when  they  fixed  with  so  much  care  and  precision 
the  very  moment  of  the  termination  of  the  risk.  6.  The  insured 
themselves,  in  their  preliminary  proof  under  oath,  deliberately 
and  carefiilly  made,  described  the  property  injured  as  '^  timber 
and  lumber,^  as  <'  462  pieces  of  timber^^  as  ^  ready  to  be  put 
into  the  ^ome  of  the  barque,"  and  as  ^<  alongside  of  the  barque.^ 
This  language  shows  that  the  property  destroyed  constituted,  not 
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a  part  of  the  barqae,  but  pieces  of  timber  and  lumber  cdongside 
of  it,  and  designed  to  be  put  into  it.  The  pUdntiff  himseUT  evi- 
dently felt  that  he  could  not,  consistently  with  truth,  swear  that 
the  barque  was  partially  or  totally  injured.  This  proves  tha^ 
according  to  the  ordinary  use  of  language,  these  pieces  of  timber 
had  not  become  a  part  of  the  barque  on  the  stocks  mentioned  in 
this  policy  of  insurance,  any  more  than  the  moulds,  for  which 
also  the  insured  made  a  claim.  7.  This  construction  is  in  c(m- 
formity  with  analogous  cases.  {SiUsbury  v.  McCouOy  3  Ccm$. 
895;  S.  a  6  EBU,  427;  Fryatt  v.  SuUivan  Co.,  5  id.  U7; 
Johnson  v.  Bursty  11  Wend.  185 ;  Gregory  v.  Stryker,  2  Den. 
628 ;  Year  Book,  5  H.  IJo.  15,  iAted  4  Demo,  885,  836,  note; 
Woodfs  CivU  Law,  157, 159.)  8.  Finally,  it  is  in  conformitj 
with  an  express  judicial  opinion  in  a  similar  case.  {Mamm  ^ 
Leap  T.  Franklm  £».  Co.,  12  G.  ^  John.  469.) 

n.  The  property  destroyed  was  covered  by  the  subsequent 
policy.  It  was  '^  timber  and  building  material."  The  insured 
could  have  recovered  for  its  destruction  under  this  policy.  It 
had  been  "  timber  and  building  materials"  within  the  meaning 
of  that  policy,  and  had  been  covered  by  that  policy.  When  did 
it  cease  to  be? 

Daniel  Lord,  for  the  respondent.  L  The  subject  insured 
was  a  barque  in  the  course  of  being  built,  from  the  commenee- 
ment  of  its  construction ;  and  embraced  all  the  parts  of  the  com- 
menced structure,  which  had  become  so  far  identified  with  it  as 
to  have  lost  all  value  except  as  such  parts!  1.  This  is  the  £ur 
and  natural  extent  of  the  subject  described.  The  several  parts 
of  any  machine,  fitted  for  use  in  combination  as  such  machine^ 
and  having  no  value  except  as  fitted  to  each  other  in  the  machine^ 
constitute  the  unfinished  machine.  The  fact  that  they  need 
some  work  to  put  them  together,  no  more  prevents  their  being 
the  unfinished  machine,  than  the  want  of  additional  work  or 
parts,  after  some  of  the  parts  are  put  together.  It  is  the  un- 
finished machine  which  was  insured.  2.  If  all  the  parts  necea- 
sary  to  form  a  particular  carriage,  or  watch,  or  steam-engine,  or 
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house,  were  collected  together,  and  had,  by  their  being  fitted  to 
each  other,  become  useless  for  any  other  purpose,  they  would 
naturally  and  properly  be  described  as  an  unfinished  carriage,  &o. 
Every  particular  piece  would  be  a  part  of  such  carriage  and 
building.  8.  Supposing  all  such  parts  to  have  been  put  together, 
and  then  taken  apart  and  separated,  the  parts  thus  separated 
would  not  cease  to  be  described  by  the  name  of  the  completed 
article ;  nor  would  they  bo  more  entitled  to  its  name  than  befi>re 
they  were  put  together.  4.  The  shipment  to  the  Pacific  of 
houses,  lighthouses,  steamboats,  steam^ngines,  are  well  known 
instances  of  such  descriptions.  Whether  they  had  been  put 
together  and  then  separated,  or  had  only  been  fitted  to  be  put 
tpgether,  could  make  no  difierence.  5. .The  very  idea  of  an 
unfinished  house  or  machine  supposes  parts  not  yet  attached,  as 
well  as  parts  attached  or  combined  and  not  yet  completed.  That 
additional  labor  is  required  upon  the  subject,  may  show  it  to  be 
unfinished,  but  does  not  show  that  its  parts  are  no  part  of  it. 
6.  The  keel,  blocked  and  fitted  to  receive  the  frames,  was  in  no 
higher  sense  a  part  of  the  barque  than  the  frames  moulded  and 
fitted  for  it,  and  only  needing  to  be  put  together.  The  keel  was 
worthless  without  the  frames,  and  the  frames  without  the  keel ; 
neither  was  the  barque ;  each  was  a  part  of  the  barque.  Yet  it 
would  not  be  contended  that  the  keel  was  not  covered  by  the 
policy.  So  of  a  rudder  fitted,  but  not  hung.  7.  The  frames 
destroyed,  being  useless  for  any  other  purpose,  would  be  of  no 
value  as  timber  or  building  materials,  in  a  general  sense.  If 
they  were  not  parts  of  the  barque,  thof^  were  nothing. 

II.  There  are  no  restrictive  words  in  the  description  of  the 
subject,  varying  the  natural  meaning  as  above  claimed.  1.  The 
place  of  the  subject  insured,  is  ''  the  ship  yard  on  the  west  side  of 
Taunton  river,  Somerset,  Massachusetts."  This  makofi  fully  cer- 
tain the  locality  of  the  subject  insured,  and  is  the  only  needed 
and  fair  limitation  of  the  place  of  risk.  2.  The  phrase,  on  the 
stocks,  near  said  skip,  was  to  identify  the  vessel  whose  parts 
were  covered  by  the  policy,  from  the  ship  actually  building  at 
the  same  time  and  the  vessel  which  the  insured  secured  the 
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privilege  to  build.  It  was  like  the  phrase,  <<  btdlding  for  Howes, 
Cbdfrey  &  Go." — an  indicating  of  the  particular  vessel,  and  not 
precluding  that  which  was  fitted  as  a  part  of  the  vessel.  8.  The 
*'  privilege  to  build  apother  vessel  alongside^  has  no  bearing  on 
the  question  of  description.  These  words  are  introduced  out  of 
caution  against  the  condition,  that  if  after  insurance  the  riA 
shall  be  increased  by  any  means  whatever,  within  control  of 'Ae 
insured,  the  insurance  shall  be  void.  The  materials  and  Ae 
more  and  less  finished  parts  of  the  vessel  would  lie  around  in 
the  ship  yard,  and  of  course  the  greater  the  quantity  of  them 
tiie  greater  the  risk.  But  the  risk  was  not  diminished  by  their 
being  put  together ;  wood  in  a  heap  or  pile  is  not  in  less  risk  tiuin 
wood  spread  on  tiie  ground.  4.  To  contend  that  the  firamss 
mmdded  were  not  on  the  stocks  and  therefere  were  not  parts  of 
a  barque  on  the  stocks,  is  a  mere  begging  of  the  question,  and 
^  oentrary  to  the  fidr  import  of  the  language. 

III.  The  policy  should  have  the  brdadest  construction  that 
any  fair  interpretation  of  its  language  can  embrace.  1.  SuA 
is  the  well  established  rule  of  construing  policies  of  iasuranee. 
{Palmer  v.  Warren  Ins.  Co.,  1  /SStory'^  JFfep.  860  ;  Donndlr 
Col.  Ins.  Co.,  2  Sumner's  R.  880 ;  Yeaiofi  v.  Fry,  6  Ortmdt, 
'885.)  Rigging  and  provisions  covered  by  a  policy  on  the 
ship,  are  protected  while  severed  from  the  ship  and  on  shore  in 
usual  and  proper  places.  {PeUp  v.  Roy.  Exch,  Assur.  Cfai, 
1  Burr.  R.  841 ;  Brough  v.  Whitmore,  4  T.  R.  206.)  Oa 
this  ^{rinciple,  where  averages  are  not  to  be  paid  under  5  p^r 
cent,  successive  average*  on  the  same  voyage  may  be  added. 
{Blackett  v.  Roy.  Exch.  Assur.  Co.,  2  Crompt.  ^  Jer.  251.) 
This  rule  not  only  results  from  the  great  obji^t  of  the  contract 
^  being  an  indemnity  in  the  conmion  and  popular  acceptation,  bat 
because  the  policy  is  the  language  of  the  insurers.  8.  The  pre- 
mium .was  on  the  whole  sum  insured  from  the  commencement: 
the  insurers  are  paid  for  the  risk  upon  the  whole  value  of  all 
theparts  of  the  unfinished  subject  from  its  inception. 
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Johnson,  J.  The  question  in  this  case  is,  what  was  the  snb- 
'  ject  insured ;  was  it  the  barque,  as  its  materials  should  from 
time  to  time  be^put  together  in  their  appropriate  positions  in  the 
I  process  of  its  construction,  or  was  it  also  such  materials  as  were 
completely  prepared  to  enter  into  its  structure,  though  not 
united  to  it,  and  which  by  reason  of  such  preparation  were  ren- 
dered valueless  for  any  other  use.  These  questions  must  be  an- 
swered by  the  language  of  the  parties,  which  is  to  be  read  and 
interpreted  in  its  plain  and  ordinary  sense,  subject  to  the  rules 
of  interpretation  applicable  to  written  instruments,  to  slscertain 
the  intenti6n  which  they  by  its  use  have  expressed.  That  lan- 
guage designates  "  a  barque  "  as  the  subject  insured,  and  adds  to 
this  designation  certain  descriptive  particulars,  viz.  that  it  was 
on  the  stocks  near  a  ship  before  mentioned,  and  that  it  was 
building  for  Howes,  Godfrey  &  Go.  The  clause  gives^  further, 
a  privilege  to  build  another  vessel  alongside.  The  term,  "a 
barque,"  standing  by  itself,  has  for  its  primary  signification  4^ 
oompleted  vessel;  but  as  the  context  shows  that  it  could  not  in 
this  case  have  been  used  by  the  parties  in  that  sense,  we  are  in 
the  next  place  to  see  in  what  secondary  or  modified^sense  it  has 
been  used.  To  this  inquiry  the  context  affords  an  answer,  as  it 
discloses  that  the  word  is  used,  not  in  reference  to  a  oompleted 
vessel,  but  with  reference  to  a  vessel  of  that  class  then  aboul  to 
be  built,  or  then  in  course  of  actual  construction;  and,  that  its 
construction  was  to  be  carried  on  at  the  pleasure  of  the  insured, 
during  the  continuance  of  the  risk,  and  that  the  insuirance  was 
to  i^pply  from  time  to  time,  not  only  to  such  part  of  the  barquo 
aA  at  the  in^ption  of  the  risk  was  capable  of  designation  by  the 
term  used,  but  also  to  such  materials  as  from  time  to  time  should 
becopie.  part  of  the  barque.  It  is  plain  that  the  keel  of  the  in- 
tended vessel,  when  it  had  been  blocked,  and  waiS  in  its  plape  to 
be  built  upon,  furnished  a  subj^t  embraced  by  the  la^gua^e  of 
the  policy ;  it  is  equally  plain  that  timbers  in  the  rough,  brought 
into  the  yard  to  be  worked  and  put  into  the  vessel,  would  not  h^ 
covered  by  the  policy.  The  inquiry  then  is,  at  what  point  in 
the  process  of  building  the  vessel  will  such  t^Bbers  oease  to  be 
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materials  for>the  barque,  and  become  a  part  of  the  barque.  Tbd 
answer,  I  think,  is,  when  they  have  entered  into  the  stractnre 
which,  ^when  completed,  will  be  a  barque.  This  construction  ac- 
cords with  the  ordinary  use  of  language  upon  such  subjects. 
If  a  man  had  entered  this  ship-yard  and  asked  to  be  shown  the 
barque  building  for  Howes,  Godfrey  &  Co.,  he  would  hare  been 
shown  the  structure  upon  the  keel,  irrespective  of  how  far  ilie 
work  had  progressed,  as  being  the  barque ;  and  it  would  have  oc- 
curred to  no  one  to  point  out  materials  not  annexed  to  the  keel, 
although  completely  prepared  for  that  use,  as  being  the  barque. 
It  is  true  that,  in  a  technical  sense,  neither  the  keel,  with  the 
incomplete  structure  thereon,^or  any  of  the  materials  intended 
for  the  vessel,  is  a  barque,  but  in  the  ordinary  use  of  language, 
the  former  would  be  so  spoken  oj^  and  the  others,  though  the 
work  on  them  was  all  done,  would  not.  It  is  in  this  ordinazy 
sense  that  the  language  of  parties  is  to  be  interpreted.  I  do 
not  think  it  necessary  to  place  any  reliance  upon  the  words  ''on 
the  stocks  near  said  ship,"  nor  upon  the  expression  of  a  "^  privi- 
lege to  build  another  vessel  alongside ;"  for  though  those  words 
perhaps  confirm  the  view  which  I  have  taken,  indicating  as  they 
do  an  estimate  of  the  amount  of  risk  with  reference  to  the  pre- 
cise locality  to  be  occupied  by  the  subject  insured,  yet  the 
broader  ground  is  more  satisfactoiy  that  the  language  used  in 
its  ordinary  acceptation^  embraces  the  structure  which,  when 
completed,  will  be  the  barque,  and  does  not  embrace  materials 
which  are  not  become  a  part  of  the  structure,  by  bmng  fixed  to 
or  in  it. 

The  decision  below  is  objectionable  in  another  aspect.  If  it 
be  upheld,  it  follows  that  timber  so  fiur  completed  becomes  there- 
upon part  of  the  vessel,  and  consequently  loses  its  character  of 
''  materials,"  and  could  not  be  insmred  under  that  name.  If  fre- 
quently happens  that  one  man  owns  the  keel  and  employs  an- 
other, the  ship  builder,  to  furnish  materials  and  finish  the  ship. 
Such  materials,  though  completely  finished,  remain  the  property 
of  the  builder  until  they  actually  become  a  part  of  the  structure 
of  the  ship.     (Johnson  v.  Hunt,  11  Wend.  135 ;  Merritt  v. 
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Jbhnscn,  7  John.  R,  478 ;  Andrews  v.  Durant,  1  Kern,  ante, 
85.)  In  such  a  case,  upon  a  loss  by  fire,  the  ship  owner  could 
not  recover  upon  a  policy  on  the  "  ship  building  "  for  lack  6f  in- 
terest, nor  the  ship  builder  upon  a  policy  on  "  materials,"  because 
the  property  has  lost  the  character  of  "  materials,"  and  become 
a  part  of  the  "ship  building."  This  consequence  must  follow, 
unless  courts  are  at  liberty  to  hold  property  to  be  properly  de- 
scribed as  '^  materials"  and  not  as  "  parts  of  a  ship,"  or  as  ^'  parts 
of  a  ship"  and  not  as  '<  materials,"  according  as  one  or  the  other 
description  is  necessary  to  give  indemnity  to  the  assured. 

That  the  construction  given  Records  with  the  law  regulating 
the  change  of  property  when  the  owner  and  builder  are  different 
persons  ;  that  the  common  use  of  language  is  in  harmony  with 
it,  and  that  the  test  of  liability  is  simple  and  easy  of  applica- 
tion, recommend  it  as  fit  to  be  adopted.  The  case  of  Mason  v. 
Franklin  Fire  Ins,  Co,,  (12  QUI  ^  John,  468,)  presented  sub- 
stantially the  same  question,  and  was  decided  in  the  same  way 
by  the  court  of  appeals  in  Maryland.  Elhnaker  v;  Franklin 
Ins.  Ck),,  (5  Barr,  188,)  is  analogous,  and  was  decided  on  the 
same  principle  in  Pennsylvania. 

The  plaintiff  should  have  been  nonsuited,  and  the  judgment 
must  be  reversed  and  a  new  trial  ordered ;  costs  to  abide  the 
event, 

Parker,  J.  Although  it  is  said  that  policies  of  insurance 
are  to  be  construed  liberally  for  the  insured,  (1  Story^s  R.  860 ; 
2  Sutnner^s  R,  880 ;  5  Cranck,  836,)  yet  where  the  words  are 
not  ambiguous,  and  the  expression  of  the  intent  of  the  parties  is 
full,  I  know  of  no  reason  why  they  should  be  excepted  from  the 
general  rules  of  law  applicable  to  the  construction  of  all  con- 
tractsrf-In  deciding,  therefore,  whether  the  property  in  ques- 
tion is  covered  by  the  insurance,  the  language  of  the  transfer  is 
to  be  construed  in  its  usual  and  popular  sense,  there  being 
BOthing  to  take  it  out  of  that  general  rule.  The  question  to  be 
decided  is  not,  whether  the  property  in  question  is  covered  by 
the  first  or  the  second  policy.    If  it  be  excluded  firom  the  first, 
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it  does  not  necessarily  follow  that  it  is  included  in  the  seoond. 
Bat  the  question  is,  whether  it  is  within  the  first  policy,  <n 
which  this  action  is  brought ;  that  is  to  say,  whether  the  4B2 
sticks  of  timber  burned  were  a  part  of  the  barque  then  building 
for  Howes,  Godfrey  &,  Co. 

The  sticks  were  cut  and  ready  to  be  framed,  but  they  had 
not  been  framed.  They  did  not  constitute  frames.  They  not 
only  had  never  been  annexed  to  the  barque,  but  they  were  not 
ready  to  become  a  part  of  it,  for  they  oould  not  be  annexed  to 
the  barque  till  they  had  been  framed.  They  were  sticks  of 
timber  cut  to  be  used  in  the  coMtmction  of  the  barque,  but  had 
never  been  so  used  in  fsM^t.  These  sticks  wa«  scattered  about 
the  ship  yard,  and  a  part  of  them  lay  on  the  opposite  side  of  tfae 
ship  in  which  the  fire  broke  out.  It  is  true,  the  proof  shows 
that  these  sticks,  being  cut  for  the  firame  of  the  barque^  were 
useless  for  any  other  purpose.  But  I  dp  not  see  how  that  &et 
tends  to  show  that  they  were  part  of  the  barque.  It  only  shows 
that  in  getting  them  ready  to  make  them  a  part  of  the  barque, 
they  had  been  rendered  unfit  for  any  other  use.  That  may  be 
a  misfortune  to  the  owners,  if  they  are  not  covered  by  the  sub- 
sequent insurance  on  '*  lumber  and  building  materials,"  but  it  is 
not  an  argument  tending  to  show  that  they  were  part  of  the 
barque.  If  it  were  necessary,  however,  to  the  decision  of  this 
ease  to  decide  which  policy  covered  the  sticks  of  timber  in  ques- 
tioBy  I  should  have  no  hesitation  in.  sajying  that  they  oontanued 
to  be  ^  building  materiala"  at  the  time  they  were  destroyed. 
The  insured  parfy  aeems  to  have  taken  a  similar  view  of  this 
question,  and  to  have  selected  appropriate  words^  when,  b  his 
preliminary  |Hroo&,  he  called  the  property  "  timber  and  lumb^," 
and  described  it  ae  "  462  pieces  of  timber^  ready  to  be  put  into 
the  firame  of  the  barque." 

The  property  insured  was  a  basque  on  the  stocks  buildiiii^ 
that  is  to  say,  being  built  for  Howea^  €h)dfirey  db  Go.  Now,  it 
was  only  the  barque  on  the  stocks  which  was  insured.  Ths 
sticks  scattered  around  the  yard,  though  they  had  been  ready 
to  be  annexed,  were  not  on  the  atocke.    I  suppose  the  term  "on 
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the  stockB"  is  descriptiye  of  the  whole  property  insured  ;  and 
that  it  wonld  do  violence  to  the  language  of  the  contract  to  make 
it  extend  to  property,  only  part  of  which  wb8  on  the  stocks. 
The  description  of  the  barque  as  being  near  the  ship,  and  the 
privilege  being  given  to  build  another  vessel  alongside  of  it, 
shows  that  it  reiferred  to  what  was  on  the  stocks  alone.  Such 
language  was  not  applicable  to  property  soattei?ed  all  over  the 
yard. 

Any  other  rule  of  construction  than  that  I  have  adopted, 
-would  lead  to  great  uncertainty  and  confusion.  If  the  sticks 
became  p*rt  of  the  vessel,  before  being  actually  incorpofated  in 
it  by  annexation,  thmwhen  did.  they  become  so?  At  what 
point  did  they  cease  to  be  ''building  materials"  and  become  "a 
barque?"  When  the  timber  was  cut  in  the  forest?  It  may 
have  been  'so  select^  and  cut  as  to  be  fit  for  no  other  vessel. 
Or  was  it  when  the  sticks  were  brought  to  the  yard  ?  or  when 
the  work  was  commenced  on  them  to  fit  them  for  the  barque?  or 
whto  they  were  ready  to  be  framed  ?  or  when  they  were  firamed 
and  ready  to  be  annexed?  If  all  this  would  make  the  sticks  a 
barque,  which  I  deny,  it  is  one  step  more  than  had  been  taken 
in  this  case,  for  the  sticks  had  not  been  framed.  It  is  apparent 
that  as  soon  as  we  leave  the  safe  rule,  which  requires  actual  an- 
nexation, there  is  no  point  of  preparation  at  which  the  thing 
changes  its  entire  character.  If  it  were  the  building  of  a  house 
instead  of  a  ship,  none  of  the  materials  furnished  would  lose 
their  character  as  personal  property  and  become  part  of  the 
realty,  until  actually  annexed.  (Ferard  on  Fix.  9,  note  a.) 
"  Vbi  eadem  ratio,  ibi  ecutem  jics.^^ 

If  we  are  at  liberty  to  look  beyond  the  naked  words  of  this 
oontract,  it  is  plain  that  great  injustice  would  be  done  by  adopt- 
ing the  coiistruction  claimed  by  the  plaintiff.  The  defendant's 
counsel  offered  to  show  that  the  premium  would  have  been  great- 
er, if  the  scattered  sticks  in  question  bad  been  included  in  the 
policy.  And  that  the  risk  is  greater  for  such  pr(q>erty,  can  hard- 
ly be  doubted.  In  this  case,  the  fiiCt  cannot  be  overlooked,  that 
if  the  dticks  had  become  part  of  the  barque  on  the  stocks,  no  loss 
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would  have  been  sustained ;  for  the  barque  on  the  stocks  iras 
not  injured. 

The  question  presented  is  not  at  all  like  the  cases  cited,  whore 
rigging  and  provisions  covered  by  a  policy  on  a  ship  are  proteet- 
ed,  while  severed  from  the  ship  and  on  shore  in  their  usual  and 
proper  places.  (1  Burr.  341 ;  4  Tenn.  R,  210.)  I  ooneede 
that  if  the  sticks  had  once  been  annexed,  and  had  thus  been  made 
part  of  the  vessel,  they  would  not  lose  their  character  while  sev- 
ered for  a  temporary  purpose.  They  would  still,  in  that  case^ 
be  part  of  the  barque.  Whether  in  such  case  they  would  have 
been  excluded  on  the  ground  that  they  were  not  "  on  tibe  sto^dcs,' 
is  another  question,  and  one  not  necessary  to  be  determined  in 
this  suit. 

I  cannot  distinguish  this  case  from  that  of  Mtuan  ^  Leap  v. 

Franklin  Ins.  Co.,  (12  GiU  ^  John.  469 ;)  and  I  think  die 

judgment  of  the  superior  court  should  be  reversed  and  a  new 

trial  awarded. 

Judgment  accordingly. 


FoRMAN  and  another,  adm'rs,  against  Marsh  and  others. 

The  object  of  the  statute.  (2  B.  S.  196,  ^  180,)  which  declares  that  the  proceeds 
of  an  ioftnt's  lands  sold  by  order  of  the  court  of  chancery,  shall  be  deemed 
real  estate,  was  to  preserve  during  his  minority  the  character  of  the  ptopcriy 
in  reference  to  the  statntes  regulating  descents  and  distributions. 

The  character  impressed  upon  the  proceeds  by  the  statute  ceases  on  the  infimt^ 
attaining  his  nu^rity  and  obtaining  possession  thereof. 

Acooidinglyj  where  real  estate  of  aa  inftnt  was  sold  under  the  directioo  of  tte 
court,  and  a  bond  and  mortgage  thereon  were  executed  to  his  q[>ecial  gnaidiaa 
to  secure  the  purchase  money ;  and  the  Inilmt,  after  ^is  mijority^  settled  the 
guardian's  account  touching  the  trust  and  discharged  him  tberefh>m,  tookftoo 
hfan  indiyidually  a  receipt  fbr  the  bond  and  mortgage  and  constituted  him  bis 
attorney  to  collect  and  reinvest  the  amount  secured  thereby  in  his  discntioB, 
and  befiM«  payment  of  any  partof  the  amount  died  intestate;  i7«Zi2,  that  the  bcial 
and  mortgage  and  the  moneys  secured  thereby  were  personal  estate,  and  to  be 
distributed  as  such. 
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Appeal  from  a  judgment  of  the  sapreme  eoait  sitting  in  ibo 
fifth  district. 

In  1885,  certain  real  estate  situate  in  the  connty  of  Onondaga^ 
oimed  by  Charles  W.  Forman,  an  in&nt,  and  which  descended 
to  him  from  his  father,  was  sold  by  the  direction  and  order  of 
the  court  of  chancery  upon  proceedings  for  that  purpose  duly  in* 
stituted  and  conducted.  Laban  Haskins  was  the  spedal  guardian 
of  the  infiuit  in  this  proceeding,  and  Richard  Adams  was  the 
purchaser  of  ^e  real  estate.  To  secure  the  purchase  money, 
which  was  $8000,  Adams  executed  to  Haskins  as  such  special 
guardian  his  bond  and  a  mortgage  on  tke  same  real  estate,  con- 
ditioned for  the  payment  of  that  sum  in  twelre  yeai«  from  die 
1st  day  of  April,  1885,  and  interest  thereon  annually*  Charles 
W.  Forman  attained  the  age  of  twenty-one  years  on  tike  20th  <^ 
September,  1847 ;  and  on  the  first  dT  October  ensuingy-no  part  of 
the  principal  of  the  bond  and  mortgage  havifi^  been  paid,  the 
following  transactions  were  had  between  him  and  the  guardian : 
Haskins  presented  his  account  as  guardian,  which  included  the 
interest  received  by  him  frtmi  year  to  year  on  the  bond  and  mort> 
gage  and  the  disposition  thereof  and  showed  him  indebted  to  his 
ward  in  the  sum  of  $810.38.  This  account  was  examined  by 
Fonnan  and  agreed  to  as  being  correct,  and  he  then  executed  to 
Haskins  an  instrument  by  which  it  was  recited  that  he  had  ex- 
amined the  account  and  found  it  correct ;  and  in  which  he  ac- 
knowledged that  he  had  receiyed  of  Haskins  the  sum  of  $310.88, 
in  frill  of  the  balance  of  the  account  as  stated,  and  also  the  bond 
and  mortgage  made  by  Adams,  upon  which  the  whole  amount  of 
principal  and  some  interest  were  due,  in  ftdl  satisfiBiction,  payment 
and  discharge  of  Haskins,  and  of  his  trust  as  guardian,  and  of  all 
demands  against  him  touching  the  guardianship  or  management 
of  his  estate.  At  the  same  time  Forman  executed  to  Haakins  a 
power  of  attorney,  in  which  this  settlement  was  recited,  and  by 
which  he  constituted  him  his  agent  and  attorney,  to  loan  the  sum 
of  $310.88  and  collect  the  interest  thereon,  and  also  to  collect  the 
intwest  on  die  bond  and  mortgage  and  to  reinvest  the  same ;  and 
thereby  Haskins  was  also  authorized  to  collect  the  principal  upon 
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the  bond  and  mortgage  when  he  (Haskins)  deemed  it  advisable  80 
to  do,  and  to  reinvest  such  principal  in  such  manner  and  upon 
such  terms  as  he  should  deem  most  advantageous,  and  in  all 
respects  to  manage  the  same  as  should  be  in  his  (Haskins's) 
judgment  for  the  interest  of  Forman,  the  latter  agreeing  to  pay 
him  a  reasonable  compensation  for  his  services.  Simultaneously 
with  the  execution  of  the  acquittance  and  power  of  attorney  to 
Haskins,  the  latter  executed  to  Forman-  a  receipt,  by  which  he 
acknowledged  the  receipt  from  him  of  the  $310.88,  and  of  the  bond 
and  mortgage  mentioned  in  the  power  of  attorney  to  manage  and 
dispose  of  pursuant  to  the  directions  and  authority  therein  con- 
tained. Chi  this  occadon  the  bond  and  mortgage  were  present ; 
but  Forman  did  not  actually  receive  from  Haskins  the  sum  of 
$310.88,  and  no  assignment  of  the  bond  and  mortgage  was  exe- 
cuted by  him  to  Forman ;  they  were  left  with  and  remained  in 
the  actual  possession  of  Haskins  until  the  death  of  Forman. 

In  March,  1848,  Charles  W.  Forman  died  intestate,  and  the 
plaintiffs  in  this  suit  were  appointed  his  adimnistratorsi  He 
died  without  having  married,  and  leaving  him  surviving  relations 
on  the  part  of  his  father  and  also  on  the  part  of  his  mother.  The 
principal  of  the  bond  and  mortgage  was  unpaid  at  the  time  of 
his  death.  The  administrators  commenced  the  suit,  claiming  that 
the  bond  and  mortgage  and  ^e  moneys  secured  thereby  were  to  be 
regarded  as  real  estate,  and  should  be  disposed  of  according  io 
the  statute  of  descents ;  some  of  the  defendants  insisted  that  the 
same  were  personal  estate,  and  to  be  disposed  of  according  to  the 
statute  of  distributions.  The  cause  was  heard  «t  a  special  term 
of  the  supreme  court,  before  Justice  Mason,  who  was  of  the 
opinion  that  the  bond  and  mortgage  were  to  be  redded  as  real 
estate,  and  judgment  was  rendered  accordingly.  {See  7  Barh. 
215.)  From  this  judgment  some  of  the  defendants  appealed. 
The  cause  was  heard  on  appeal  by  the  supreme  court  sitting  at 
general  term  in  the  5th  district,  and  the  judgment  at  special 
term  was  reversed,  and  judgment  rendered  declaring  that  the 
bond  and  mortgage,  and  all  moneys  unpaid  thereon  at  tihe  death 
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of  Charles  W.  Forman,  were  to  be  deemed  personal  estatei  and 
distributed  as  sach.    The  plaintiffs  appealed  to  this  oonrt. 

George  F.  Camstock^  for  the  appelhints. 

Oeorge  Underwood,  for  the  respondents. 

Edwards,  J.  The  question  is  presented,  whether,  at  the 
time  of  the  death  of  Charles  W.  Forman,  the  bond  and  mortgage 
in  controyersy  were  real  estate  descendible  to  his  heirs,  or  per- 
sonal estate  distributable  amongst  his  next  of  kin. 

The  right  of  the  guardian  to  change  the  nature  of  the  estate 
of  his  ward  was  acknowledged  by  the  court  of  chancery  at  an 
early  period,  but  it  was  restricted  by  two  qualifications :  First, 
that  the  change  should  be  for  the  manifest  advantage  of  the 
infimt ;  and,  second,  that  the  right  of  succession  to  the  prop- 
erty, in  case  of  the  d^ath  of  the  infant,  should  not  be  changed. 
{Earl  of  Winchelsea  v.  Nardiffe,  1  Vem,  486^  and  note  3; 
WUter  V.  WUter,  8  P.  Wms.  101,  and  note  1 ;  Peirson  v. 
Shore^  1  Atk.  480 ;  Oxenden  v.  Lord  Compton^  2  Ves,  jr.  69 ; 
iS.  a,  Bro.  Ch.  a  281 ;  Ashburton  v.  Ashburton,  6  Ves,  6; 
Ware  v.  PolkUl,  11  id.  257,  278 ;  Ex  parte  Philips,  19  id. 
122, 128.)  In  carrying  out  this  principle  it  has  been  the  prac- 
tice of  the  court,  in  making  orders  for  the  sale  of  infants'  estates, 
to  insert  a  provision  declaring  that  their  quality  shall  be  pre- 
served. This  has  been  done  not  upon  the  ground  that  presumptive 
heirs  or  distribptees  have  any  right  to,  or  interest  in  the  estate, 
but  because  courts  of  equity  have  thought  that  justice  required 
that  even  their  mere  possibilities  should  be  protected.  (2  iStorj/'s 
Eq.  Jar.  §  1857.)  There  is  also  another  reason  founded  upon 
the  common  law  right  of  an  in&nt  to  dispose  of  his  personal 
estate,  by  will,  at  an  earlier  age  than  twenty-one  years.  (1  Yem. 
486.) 

In  the  year  1815,  the  legislature  of  this  state  passed  an  act 
providing,  that  in  case  of  a  sale  by  a  guardian  of  the  real  estate 
of  an  infant,  the  proceeds  of  such  real  estate  should  be  con- 
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flMfered  relative  to  the  statate  of  descents  snd  distributioiu^  aad 
for  eyery  other  purpose,  as  if  the  real  estate  had  not  been  sold. 
(Laws  181^,  ch.  106,  {  5,  p.  104.)  And  the  revised  statates 
declare  that  no  sale  of  the  real  estate  ot  an  in&nt,  made  as 
therein  protided,  shall  give  to  snch  in&nt  any  other  or  greater 
estate  in  the  proceeds  of  such  sale,  than  he  had  in  the  estate  so 
sold,  but  the  said  proceeds  shall  be  deemed  real  estate  of  the 
same  nature  as  the  property  sold.  (2  R.^.  195,  { 180.)  These 
statutes  are  merely  enactments  of  the  chancery  role  as  applica- 
ble to  sales  of  the  real  estate  of  in&nts ;  and  the  impress  of 
realty,  which  was  formerly  given  by  ike  oomrt  of  chanceryi  is 
now  given  by  the  statute.  The  object  of  the  statute  undoubtedly 
is,  as  it  was  of  the  chancery  rule,  to  deprive  the  guardian  of  the 
fcmer  to  do  an  act  whidi  would  affect  the  rights  of  Uie  repre- 
sentatives of  the  infant,  or  which  would  give  to  the  in&nt  a 
power  of  testamentary  disposition  which  he  did  not  before  pos- 
sess. These  are  the  only  reasons  for  the  rule  which  have  ever 
been,  or  which  can  now  be  suggested.  But  it  was  never  sup- 
posed, under  the  old  chancery  rule,  that  the  real  estate  of  an 
in&nt  "vriben  converted  into  personal,  or  the  personal  estate  when 
converted  into  real,  retained  its  fictitious  impression  after  the 
in&nt  had  attuned  the  age  of  twenty-one  years,  and  after  the 
estate  had  come  into  his  possession  and  under  his  control 
Neither,  in  my  judgment,  should  such  an  effect  be  given  to  the 
sale  of  an  infimt's  estate  when  made  under  the  statute. 

The  principle  contended  fer  by  the  counsel  for  the  pkintifi 
is,  that  by  the  operation  of  the  statute  the  bond  and  mortgage, 
although  in  &ct  personal  estate,  had' become  real,  and  that  Ae 
quality  which  has  thus  been  given  to  them  cannot  be  diaaged, 
except  by  an  actual  conversion  into  personal  estate,  or  by  an 
aot  which,  in  equity,  is  considered  equivalent  to  a  conversion. 
The  necessary  effect  of  such  a  construction  of  the  statute  wouM 
be  to  introduce  an  anomalous  estate  into  the  law,  and,  as  I 
think,  it  ought  not  to  be  adopted  without  good  reason.  It  will 
be  remembered  that  in  this  case  the  infant^  after  he  arrived  at 
the  age  of  twenQr-one  years,  came  into  the  possession  of  ihe 
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lK>nd  aod  mortgage,  executed  an  inBtnimeDit  in  whieh  he  acknowl- 
edged the  receipt  of  them,  and  discharged  his  gaardian  from  all 
claims  against  him  in  that  capacity.  The  relation  of  goardian 
and  ward  had  thus  become  terminated.  All  the  ends  contem* 
plated  by  the  statute  had  been  accomplished.  The  course  of 
descent  had  not  been  changed  by  any  act  c{  the  guardian ;  and 
the  infant  had  arrived  at  that  age  wh^  the  \aw  regard^  him  as 
competent  to  assume  the  entire  control  of  his  property.  At  this 
time  the  bond  and  mortgage. irere  personal  property  in  &ct,  and 
I  think  that  they  should  be  so  regarded  in  law. 

I  agree  with  the  counsel  for  the  plainti£^  that  this  case  is  not 
to  be  goyemed  by  the  rules  applicable  to  equitable  conyersion* 
The  bond  and  mortgage  became  impressed  with  the  quality  of 
real  estate  by  the  operation  of  the  statute,  and  not  upon  any 
principle  of  equity.  But  the  principles  of  equitable  conyersion 
may  be  referred  to  with  great  advantage  by  way  of  analogy  and 
illustration.  It  is  a  general  rule  that  where>  equity  impresses  a 
different  quality  upon  property  from  that  which  it  has  vel  fact, 
such  impression  ceases  whenever  the  possession  of  the  estate, 
and  the  right  to  it,  in  each  quality,  meet  in  the  same  person ; 
that  is,  when  there  is  no  other  person  than  the  one  who  has  the 
actual  possession,  who  has  an  equitable  interest  in  retaining  the 
fictitious  character  of  the  estate.  Thus  when  real  uses  have 
been  impressed  upon  personal  property,  and  the  personal  fimd 
and  the  uses  come  together  in  the  same  person,  the  uses  are 
considered  as  discharged  and  merged ;  for  there  is  no  perscm 
to  call  for  their  application.  {Ptdtney  v.  Darlingtcfh  1  Bro. 
a  a  228 ;  Whddale  v.  Patridge,  8  Ves.  228 ;  Rashleigh  v. 
Master,  1  Ves.jun.  201 ;  Leigh  ^  DalzeU  m  Eq.  Cos.  174.) 
80  where,  by*  virtue  of  a  contract  of  sale,  there  has  been  an  equi- 
table conversion  of  personal  into  real  estate,  and  the  property 
ccMues  into  the  possession  of  a  person  who  is  entitled  to  it  both 
as  heir  and  executor,  it  immediately  becomes  in  equity,  what  it 
is  in  fiM^,  that  is,  personal  property.  It  is  discharged  from  the 
fictitious  impression  which  had  been  given  to  it.  If  the  impres-^ 
aiQB  of  realty  which  was  given  lo  the  property  in  qaeation  hai 
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been  given  by  the  application  of  equitable  principles;  as  would 
have  been  the  case  if  there  had  been  no  statute  on  the  subject, 
then,  as  soon  as  the  property  was  received  by  the  person  who 
alone  was  interested  in  it,  after  he  became  of  fall  age  and  was 
competent  to  receive  it,  it  would  be  considered  both  at  law  uid 
in  equity  what .  it  was  in  fiEust,  that  is,  personal  estate.  The 
guardian  could  no  longer  affect  the  rights  of  those  who  might 
be  interested  in  the  estate,  and  no  person  whatever  would  have 
any  right)  which  the  law  would  acknowledge,  to  insist  that  one 
quality  should  be  impressed  on  the  estate  rather  than  another. 
What  reason  then  can  be  given  why,  in  this  case,  an  estate, 
which,  under  ordinary  circumstances  would  be  regarded  as 
personal,  should^ .in  the  hands  of  an  absolute  and  unqualified 
owner,  who  was  competent  to  receive  and  hold  it,  have  an  entirely 
different  quality  impressed  upon  it,  and  should  have  that  quali^ 
so  inexorably  fixed  that  nothing  but  a  sale,  or  at  least  a  contract 
of  sale,  could  make  it  in  law  what  it  was  in  fact?  I  think  that 
such  an  effect  cannot  be  given  to  the  statute.  There  is  nothing 
in  its  words  or  in  its  spirit  which  requires  such  a  constructioiL 
But  it  is  said,  and  it  was  so  held  at  the  special  term,  that  even 
if  the  principle  contended  for  by  the  plaintiffs,  that,  in  order  to 
remove  the  impression  of  realty  given  to  the  infiknf  s  estate, 
there  must  be  either  an  actual  or  an  equitable  conversion  of  it 
into  personal  property,  be  untenable,  still  that  the  estate  will 
retain  the  real  qualily  which  has  been  impressed  upon  it,  unless 
the  injbnt,  after  he  arrives  at  full  age,  does  some  act  indicating 
an  intention  to  change  such  quality.  This  view  seems  to  have 
been  suggested  by  the  doctrine  of  equitable  conversion,  or,  per^ 
haps  it  may  be  more  properly  said,  it  is  founded  upon  the  mis- 
apprehension of  a  rule  applicable  to  personal  property  impressed 
with  real  uses.  When  the  property  thus  impressed  is  in  the 
hands  of  a  third  person,  its  character  cannot  be  changed^  without 
some  act  on  the  part  of  the  person  beneficially  interested,  indi- 
cating an  intention  to  that  effect.  But  when  the  property  is 
"  at  home,"  as  it  is  expressed,  that  is,  when  the  fund  and  the  uses 
are  united  in  the  same  person,  no  election  is  necessary.    (Pictt- 
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ney  v.  Ddrlingtm,  1  Bro.  C.  C.  228;  7  Bro.  P.  C.  580; 
Sashleigh  v.  Master ^  1  Ves.jun.  201 ;  WkddcUe  v.  Patridge^ 
8  tc2.  227.)  In  the  present  case  the  absolute  property  was  in 
the  possession  of  the  party  entitled  to  it,  and,  according  to  the 
mle  of  equitable  oonyersion,  if  it  were  applicable,  the  real  char- 
acter whij^h  had  been  impressed  upon  it  was  gone. 

But  even  if  it  had  been  necessary  for  the  owner  of  the  prop- 
erty after  it  came  into  his  possession  to  do  some  act,  indicative 
of  his  intention  that  it  should  be  considered  as  personal  estate, 
I  think  thajb  sufficient  was  done  in  this  case ;  for,  after  the  bond 
and  mortgage  had  been  received  by  Forman,  he  delivered  them  to 
bis  agent  in  the  condition  in  which  they  were,  that  is,  as  person- 
al property,  and  authorized  him  to  collect  the  money  due  upon 
them  and  reinvest  it  in  any  way  that  he  might  deem  safe.  Here 
was  as  explicit  a  declaration  of  intention  as  could  be  made  by 
acts,  that  the  property  should  continue  to  be  what  it  was  in  fitct, 
that  is,  personal  estate. 

The  judgment  should  be  affirmed. 

BuGOLES,  J.  The  court  of  chancery  has  no  inherent  original 
jurisdiction  to  order  the  sale  of  an  iniant's  real  estate.  (6  HiUy 
416.)  The  authority  to  direct  such  sale  was  first  conferred  by 
statute  in  1814.  This  statute  was  amended  in  1815 ;  but  for 
the  purpose  of*  determining  the  question  arising  in  the  present 
case,  it  will  be  sufficient  to  refer  only  to  the  provisions  of  the 
revised  statutes  of  1830  relating  to  that  subject,  on  the  construc- 
tion of  which  the  question  depends.  Section  175  (2  R,  S,  195) 
authorizes  that  court  to  direct  .a  sale  of  infant's  lands  when  neces- 
sary for  the  maintenance  or  education  of  the  infant,  or  when  his 
interest  requires  or  will  be  substantially  promoted  by  it.  Sec- 
tion 180  directs  ^'  that  no  sale  made  as  aforesaid  of  the  real  estate 
of  any  infant,  shall  give  to  such  iniant  any  oth^r  or  greater 
interest  or  estate  in  the  proceeds,  than  he  had  in  the  estate 
80  sold;  but  the  said  proceeds  shall  be  deemed  real  estate 
of  the  same  nature  as  the  property  sold."  The  first  branch 
pf  this  section  was  intended  to  protect  the  int.ei;e8ts  of  those 
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who  might  have  future  estates,  vested  or  contingent,  in  the  land ; 
and  has  no  application  to  the  present  case.  The  latter  branA 
is  the  part  on  which  the  question  in  this  case  arises ;  and  thai 
question  is,  when  shalf  the  proceeds  of  the  sale  cease  to  pos- 
sess the  artificial  character  of  real  estate  impressed  upon  them 
by  the  statute. 

The  duration  of  this  artificial  character  is  not  limited  by  any 
express  terms  contained  in  the  clause  which  creates  it  If  ibat 
clause  is  to  be  literally  construed,  the  personal  fund  must  retain 
the  character  of  real  estate  as  long  as  it  exists.  On  that  eon- 
struddon,  if  the  bond  and  mortgage  in  question  had  been  sold  by 
Charles  W.  Forman  after  he  attained  the  age  of  twenty-one 
years,  it  would  nevertheless  have  retained  its  statutory  charaeter 
of  real  estate.  The  statute  does  not  declare  that  its  character 
may  be  changed  by  the  act  at  election  of  its  owner  after  he  ar- 
rives at  ftdl  age ;  and  the  idea  that  his  act  or  election  is  neces- 
sary, or  would  be  effectual  fi)r  that  purpose,  is  nei&er  expressed 
nor  implied  by  the  language  of  the  enactment.  And  yet  it  is 
not  and  cannot  be  contended  that  its  statutory  character  of  real 
estate  is  perpetual  and  immutable.  The  question  thai  recurs, 
at  what  time  or  on  what  event  is  it  changed,  and  when  is  the  fond 
to  assume  its  natural  character  of  personal  estate? 

The  true  answer  to  the  question  is,  that  the  proceeds  of  the 
sale  become  divested  of  their  artificial  character  of  real  estate  tf 
soon  as  the  purposes  of  the  statute  in  impressing  that  character 
upon  them  are  accomplished ;  and  this  is  when  the  infant  be- 
comes capable  of  disposing  of  his  own  property.  The  design  cl 
the  statute  was  to  take  care  of  the  infant's  interests  during  his 
legal  incapacity,  and  no  longer.  The  infant  is  a  ward  of  the 
court  only  during  that  period.  The  special  guardian  is  appoint- 
ed only  for  that  time.  The  chancellor's  power  and  authority 
cease  with  the  in&nt's  disability,  except  fi>r  the  purpose  of 
taking  the  guardian's  final  account ;  and  that  power  is  part  of  bis 
general  jurisdiction,  independent  of  the  statute.  The  trust  cre- 
ated by  the  act,  continues  only  during  the  mfancy ;  and  it  would 
be  unreasonable  to  siippose  that  the  legislature  intended  that 
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the  fictitious  character  imposed  on  the  fund,  for  the  purposes  of 
the  trust,  should  remain  attached  to  it  after  the  trust  had  ex- 
pired. The  statute,  by  declaring  that  the  proceeds  of  the  sale 
shall  be  deemed  real  estate  of  the  same  nature  and  quality  as 
the  property  sold,  prevents  any  change  in  the  law  of  its  devolu- 
tion in  case  of  the  infant's  death ;  and  the  fund,  therefore,  in 
such  case,  goes  to  his  heirs  and  not  to  his  personal  representa- 
tives, as  it  otherwise  would.  The  object  of  the  provision,  how- 
ever, was  not  to  favor  the  heir  against  the  next  of  kin ;  because 
as  between  them  there  is  no  eqTiity  during  the  life  of  the  owner. 
But  the*  design  was  to  take  away  from  both  classes  of  represent- 
atives all  temptation  to  tamper  with  the  infant's  interests,  by 
promoting  or  opposing  a  sale,  with  a  view  to  their  own  expectations 
of  succeeding  to  his  property  in  case  of  his  death  during  the  pe- 
riod of  his  disability  to  dispose  of  the  land.  This  reason  for  the 
provision  ceases  with  the  in&nt's  disability.  To  prolong  the 
application  of  the  statute  to  a  fund  like  that  in  question,  beyond 
that  period,  would  be  not  only  useless,  but  mischievous.  It  would 
give  rise  to  great  uncertainty  and  litigation  upon  the  question 
-£ow  long  its  statutory  character  and  quality  remained,  and  what 
acts  of  the  party  or  other  circumstances  were  necessary  or  su£Scient 
to  give  it  its  natural  character  and  attributes  of  personal  estate. 

I  am  of  opinion,  that  when  Charles  W.  Forman  became  twenty- 
one  years  of  age,  the  bond  and  mortgage  in  question  became 
personal  property  in  law,  as  they  were  in  feet,  and  that  upon  his 
death  they  went  to  his  next  of  kin  and  not  to  his  heirs  at  law,  and 
that  the  judgment  of  the  supreme  court  in  general  term  ought 
to  be  affirmed. 

Judgment  accordingly. 

Ker.— Vol.  I.  70 
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Htnds  and  another  against  The  Schenectadt  County 
Mutual  Insurance  Company. 

A  condition  in  a  policy  of  insarance  upon  a  bailding,  which  prohibits  its  being 
appropriated,  applied  or  nsed  for  the  purpose  of  storing  or  keeping  therein 
certain  articles  denominated  haaardous,  is  not  violated  by  a  mere  temponiy 
or  casual  deposit  of  sach  artides  in  the  building. 

But  if  the  building  or  any  part  thereof  is  used  for  the  purpose  either  of  storiiig  or 
of  keeping  therein  prohibited  articles,  it  is  a  violation  of  the  cooditton. 

Action  upon  a  policy  of  insurance  dated  the  10th  of  Jime^ 
1848,  by  which  the  defendant  insured  the  plaintiffs  against  loss 
and  damage  by  fire  to  the  amount  of  $1500  on  their  flooring 
mill  and  machinery,  and  $500  on  their  carding  machine  and 
machinery,  situate  jin  the  town  of  Seward,  Schoharie  oounty. 
The  cause  was  tried  in  October,  1850,  at  the  Schoharie  county 
circuit,  before  Mr.  Justice  Wright  and  a  jury.  The  policy  of 
insurance  above  mentioned  was  read  in  evidence.  It  contained 
a  provision  as  follows :  ^^' And  it  is  agreed  and  declared  to  be  the 
true  intent  and  meanbg  of  the  parties  hereto,  that  in  case  the 
'  above  mentioned  premises  shall  at  any  time  after  the  making 
and  during  the  time  this  policy  would  otherwise  continue  in 
force,  be  appropriated,  i^lied  or  used  to  or  for  the  purpose  of 
carrying  on  or  exercising  therein  any  trade^  business  or  vocation 
denominated  hazardous  or  extra-hazardous,  or  specified  in  the 
viemorandum  of  special  rates  in  the  terms  and  conditions  annexed 
to  this  policy,  or  for  the  purpose  either  of  storing  or  of  keep- 
ing therein  any  of  the  articles,  goods  or  merchandise  in  the 
same  terms  and  conditions  denominated  hazardous^  or  included 
in  the  memorandum  of  special  rates,  except  as  herein  specially 
provided  for,  or  hereafter  -agreed  to  by  the  company  in  writing 
to  be  added  to  or  indorsed  upon  this  policy,  then  and  from  thence- 
fi>rth,  so  long  as  the  same  shall  be  so  appropriated,  iipplied  or 
used,  these  presents  shall  cease  and  be  of  no  force  or  effect" 
The  policy  also  contained  a  provision,  th^t  it  was  made  and 
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aooepted  in  reference  to  the  terms  and  conditions  thereto  annexed, 
-which  w^e  to  be  nsei  and  resorted  to  in  order  to  explain  the 
sights  and  obligations  of  the  parties  in  all  cases.  Bjrthe  con- 
ditions annexed  to  the  policy,  an  applicant  for  the  insurance  of 
a  btulding  was  required  to  state,  among  other  things,  '^how  it 
was  occupied ;  whether  as  a  private  dwelling  or  otherwise,  and 
particularly  whether  any  manufactory  was  carried  on  within  or 
about  the  premises^  and  the  occupation  of  contiguous  buildings ;" 
and  in  case  of  loss,  the  insured,  in  his  account  thereof  to  be 
fiijfnished  to  the  company,  was  required  to  state  ''  in  what  general 
manner  (as  to  trade^  manufactory,  merchandise  or  otherwise)  the 
building  insured,  or  containing  the  subject  insured,  and  the 
several  parts  thereof,  were  occupied  at  the  time  of  the  loss."  It 
-was  further  provided  by  these  conditions,  "  that  any  misrepre- 
sentation <»*  concealment,  or  fraud,  or  fiJse  swearing  in  any  state- 
ment or  affidavit  in  relation  to  the  loss  or  damage,  should  forfeit 
all  claim  by  virtue  of  the  policy,  and  be  a  bar  to  any  remedy  on 
the  same."  Among  the  articles  denominated  hasardons,  in  and 
\)j  the  terms  annexed  to  the  policy,  was  flax.  In  the  applicar 
tion,  as  in  the  policy,  the  property  was  described  as  a  flouring 
mill  and  machinery,,and  carding  machine  for  wool  and  machinery ; 
the  carding  machine  building  being  thirty  feet  square.  It 
was  not  mentioned  in  the  application  or  policy  that  fl€ia:  was 
Btored  or  kept  upon  the  premises,  or  that  there  was  any  flax  in 
either  building.  It  was  proved  that  on  the  12th  of  June,  1848, 
a  fire  originated  in  the  carding  machine  building,  which  con- 
sumed it  and  its  ccHitents,  and  the  flounng  mill  and  its  machinery.  - 
It  appeared  that  prior  to  the  27th  of  May,  1848,  the  carding 
machine  building  had  been  used  for  carrying  on  the  business  of 
dressing  flax ;  l^t  betwe^a  this  date  and  the  10th  of  June,  when 
tiie  poHcy  was  executed,  this  business  was  discontinued,  the  flax 
machinery  taken  down,  and  the  building  furnished  and  appro- 
priated for  a  carding  machine.  Wh^i  the  change  wad  made,  the 
refuse  flax  and  tow  were  removed  from  the  building ;  but  some 
unbroken  flax,  being  in  bulk  about  two  and  one  half  feet  high, 
three  feet  wide  and  of  the  length  of  the  flax,  was  placed  in  the 
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corner  room  of  the  building,  and  was  there  when  the  fohcj  waa 
issued,  and  remained  there  till  the  fire  occurred.  In  the  state- 
ment of  !bss  furnished  the  company  by  the  plaintiffs,  the  carding 
machine  building  was  described,  and  the  use  to  which  each 
portion  of  it  was  applied  in  carding  and  dyeing  wool,  and  fulling 
and  dressing  cloth,  and  the  machinery  therein  for  this  pvpose 
at  the  time  of  the  fire,  were  stated,  but  no  mention  was  made  of 
Bsid  Jhu:,  or  that  the  building  was  used  or  occupied  for  keeping  or 
storing  JlaSy  or  that  it  contained  any  flax  at  or  prior  to  the  fire. 
In  verifying  this  statement,  the  plaintiffs  made  affidavit  that  this 
was  a  true  statement  of  how  and  for  what  each  distinct  room  in 
the  building  was  used  or  occupied  at  the  time  of  the  loeSr 

At  the  close  of  the  case,  the  counsel  for  the  defendant  moved 
the  court  to  nonsuit  the  plaintiffs,  on  the  grounds,  (1,)  diat  the 
application  did  not  truly  state  how  or  in  what  manner  the  card- 
ing machine  building  and  the  several  parts  thereof  w^p6  oocH' 
pied ;  (2,)  that  the  application  omitted  to  state  that  flax  was  kept 
or  stored  in  the  basement  story  thereof;  (8,)  that  the  plaintifi, 
in  their  proof  of  loss,  untruly  stated  the  general  manner  in 
which  the  building  and  its  several  parts  were  occupied  at  the 
time  of  the  loss,  and  concealed  the  fact  that  flax  was  kept  (NT 
stored  in  the  basement  room ;  and  (4,)  that  in  such  proofii  the 
plaintiffs  omitted  to  state  that,  at  the  time  of  the  loss,  flax  was 
stored  or  kept  in  the  building.  The  court  refused  to  nonsuit  &» 
plaintiffs,  and  the  defendant's  counsel  excepted. 

The  counsel  for  the  defendants  requested  the  court  to  charge 
the  jury,  1.  That  if  they  believed  that  there  was  flax  kept  in  die 
lower  room  of  the  carding  machine  building  at  the  time  of  ihe 
fire,  the  policy  would  be  of  no  effect.  The  court  refused  to 
charge  upon  this  proposition  other  than  as  is  hereafter  stated ;  to 
which  refiisal  the  defendant's  counsel  excepted.  2.  That  if  the 
jury  should  believe  that  there  was  flax  in  the  lower  story  of  the 
carding  machine  building  for  safe  keeping  and  not  for  the  purpose 
of  consumption^  gr  in  the  usual  course  of  business  for  which  the 
building  w«0  occupied,  the  plaintiffs  were  not  entitled  to  recover. 
The  court  refused  to  charge  upon  this  proposition,  other  than  as 
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is  hereafter  stated ;  to  which  refusal  the  d^endant's  counsel  ex- 
cepted. 8.  That  if  the  jury  believed  that  the  fire  originated^in 
the  flax  or  tow  in  the  lower  room  of  the  carding  machine  build- 
ing, the  plaintiffs  are  not  entitled  to  recover.  The  court  refused 
so  to  charge,  and  the  defendant's  counsel  excepted. 

l%e  court  then,  amongst  other  thing?,  charged  the  jury,  that 
the  policy  of  insurance  was,  in  effect,  a  contract  between  the 
parties.  In  it  there  is  a  warranty  on  the  part  of  the  plaintiffs, 
that  after  the  making  and  during  the  time  the  policy  would  oth- 
erwise continue  in  force,  the  building  insured  should  not  be  ap- 
propriated, applied  or  used  for  the  purpose  of  carrying  on  or 
exercising  therein  any  trade,  business  or  vocation  denominated 
hazardous  or  extra-hazardous,  as  specified  in  the  terms  annexed 
to  the  policy,  or  for  the  purpose  of  either  storing  or  keeping 
therein  any  of  the  articles,  goods  or  merchandise  in  the  terms 
denominated  hazardous  or  extra-hazardous.  That  the  violation 
of  this  warranty  rendered  the  policy  of  no  force  or  effect,  whOst 
the  building  was  so  appropriated,  applied  or  used.  That  if,  at 
the  time  the  fire  occurred,  the  evidence  satisfies  the  jury  that 
the  building  was  appropriated,  applied  or  used  for  the  storage 
of;  flax,  the  policy  was  of  no  force,  and  the  plaintiff  should  not 
recover ;  but  if  the  building  was  not  devoted  to  or  used  for  that 
purpose,  and  the  small  pile  of  undressed  flax,  said  to  have  been 
in  the  lower  room  of  the  carding  machine  building,  was  there  but 
temporarily,  and  with  no  intention  of  having  it  regularly  stored 
or  kept  there,  then  the  policy  would  not  be  avoided.  To  the  last 
branch  of  this  paragraph  of  the  charge  the  defendant's  counsel 
excepted.  y 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiffs  for 
$2289.20,  upon  which  judgment  was  entered.  The  defendant 
made  a  bill  of  exceptions,  and  on  appeal  the  judgment  was 
affirmed  by  the  supreme  court  sitting  in  the  third  district,  at 
general  term.  {See  16  Barb*  119.)  The  defendant  appealed  to 
this  court. 
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P.  Potter]  for  the  appellant  I.  The  learned  jastioe  erred  ia 
reflising  to  nonsuit  the  plaintiJBTs  as  requested.  Theomissiimof 
&e  plaintiffs  to  disclose,  in  their,  application  for  insurance,  that 
there  was  flax  piled  np  in  one  of  the  rooms  of  the  carding  ma- 
chine building,  is  a  concealment^  and  &tal  to  their  right  to  re- 
cover upon  the  policy.  (  Wilson  v.  j?%€  Herkimer  Co.  Mutual 
Ins.  Co.,  2  Seldenj  59 ;  Gates  t.  The  Madison  Co.  Mutwd 
Jks.  Co.,  2  Comst.  48,  61.)  1.  ^The  concealment  of  a  material 
fact  is  &tal  to  the  policy,  whether  it  occur  through  fraud,  accident 
or  honest  mistake.'^  (1  PhU.  on  Ins.  ii  531  to  534^  587.  8 
Kenfs  Com.  6th  ed.  282,  283.)  2.  The  materiality  of  the  fiM^ 
Was  entirely  clear,  and  was  not  a  fact  for  the  jury.  3.  The  ques- 
tion is  whether  the  fact  was  material  in  the  estimation  nf  the 
underwriter;  not  whether  it  would  be  so  in  the  estimsticm  rf 
others.  4.  The  parties  made  the  ftu^t  material  by  the  terms  of 
their  agreement.  (2  Comst.  49,  52 ;  5  mil,  188 ;  2  Denis,  75, 
83.  JSee  brief  of  Hill,  counsel,  sustained  by  this  court,  2  Sdi. 
57.    6fla/,  193.) 

n.  The  learned  judge  erred  in  not  charging  the  jary,  as  re- 
quested by  the  defendant's  counsel,  that  if  they  beliered  that 
there  was  flax  kept  in  the  lower  room  of  the  carding  machine 
buOding  at  the  time  of  the  fire,  the  policy  would  be  of  no  effect, 
and  in  charging  as  he  did.  The  case  of  ONeil  t.  The  Buf- 
falo Fire  and  Marine  Ins.  Co.,  (3  Comst. '  122,)  is  probably 
the  case  which  was  in  the  mind  of  the  judge.  But  this  case 
settles  no  such  doctrine  as  that  contained  in  the  charga 
Again,  the  word  storing  is  the  only  prohibitory  word  used  in 
the  policy  under  consideration  in  that  case.  In  the  case  now 
before  the  court,  the  policy  prohibits  the  party  from  keeping 
the  forbidden  article,  either  temp(»turily  or  permanently.  The 
flax  in  this  case  was  not  necessarily  required  by,  nor  was  it 
introduced  for  any  purpose  connected  with  the  legitimate  ocou- 
pation  of  the  building.  If  the  party  had  no  ri^t  to  keep  flax 
in  the  building,  the  intention  with  which  it  was  kept  is  not  im- 
portant. {Fowler  v*  jEtna  Ins.  Co.,  6  Cowen,  673 ;  1  PhiL  en 
/n*.  851,  354 ;  5  fli«,  193.) 
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IIL  The  learned  jadge  erred  in  refasing  to  charge  the  jury, 
that  if  they  should  believe  that  there  was  flax  in  the  lower 
fltoryof  the  carding  machine  building  for  safe  keeping,  and  not  for 
the  purpose  of  consumpticm,  nor  in  the  usual  course  of  business 
for  which  the  buildings  were  occupied,  the  plaintifib  were  not 
entitled  to  recover.  (3  Camst  127  ;  ONiel  v.  Buffalo  Fire  Ins. 
Co.,  2  Hall,  226.)  If  the  case  of  Shaw  v.  Robberds,  (6  Adol  ^ 
E.  75,)  cited  by  Justice  Harris  in  the  court  below,  goes  to  the 
extent  supposed  by  that  learned  judge,  it  is  in  conflict  witli 
tJie  cases  in  our  own  courts.  That  it  is  not  intended  to  be 
in  conflict,  will  be  seen  by  the  fact  that  it  cites  the  case  in 

1  Mood.  ^  M,  90,  and  no  other  authority,  for  the  principle  it 
lays  down.  This  latter  cade  is  not  in  conflict  with  our  author- 
ities nor  with  the  principle  we  contend  for. 

N.  mU,  Jr^  for  the  respondents.  I.  The  condition  as  to  the 
keeping  or  storing  of  hazardous  articles  is  not  violated,  except 
by  acts  which  fairly  show  a  habitual  use  of  the  building  or 
some  part  of  it  for  that  purpose.  1.  The  condition  applies  to 
the  general  purposes  for  which  the  building  or  some  part  of  it 
is  used  or  occupied ;  not  to  every  deposit  of  hazardous  goods 
in  it.  (Dobsofi  v.  Sotheby,  22  Eng.  Com.  L.  R.  260  ;  Moore 
y.  Pro.  Ins.  Co.  29  Maine  R.  97.  See  cases  cited  under 
next  subdivision.)  2.  An  act  of  temporary  or  casual  deposit, 
not  repeated  so  as  to  show  a  user  or  habit,  nor  sufficient  to 
mark  one  of  the  purposes  for  which  the  building  is  occupied, 
is  no  breach.    (Moore  v.  Pro.  Ins.  Co.,   29  Maine  R.  97 ; 

2  Qre&a.  Ev.  §  408,  3rf  ed. ;  Dobson  v.  Sotjieby,  22  Eng. 
Cbw.L.  A260;  Shawy.  Robberds,  ZB id.  1%  IS,  16',  ONiel 
V.  B.  I.  Co.,  8  Comst.  122,  126,  7 ;  Gates  v.  Mad.  Co.  M. 
Ins.  Co.,  1  Seld.  469,  479;  N.  Y.  Fire  Lis.  Co.  v.  Langdon, 
6  Wend.  623;  see  Potter  v.  Bank  of  Bhaca,  5  HUl,  490; 
Suydam  v.  Morris  ^c.  id.  491,  note  (a)  ;  Sackefs  Har.  B.  y« 
Pros.  Sf%.  11  Baarb.  213.)  8.  The  cases  relating  to  articles 
mtrodooed  into  the  buildmg  under  circumstances  which  show 
tfaatsterage  or  safe  keeping  was,  not  a  leading  purpose,  stand 
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oa  this  principle.  (Moore  y.  Pro.  Lis.  Co.j  29  Maine  R.  VI  \ 
Dobson  Y.  Sotheby,  22  Eng.  Cam.  L.  R.  260 ;  (yHHel  ▼.  £. 
Ins.  Co.,  3  Comst.  126 ;  Gates  y.  Mad.  Co.  Mu.  Ins^  Co.,  1  Sell 
469,  477.  See  the  other  cases  cited  under  subd.  2,  supra.) 
4.  The  rule  is  the  same,  where  the  article  is  not  deposited  bj 
the  assured  or  his  agent,  but  is  left  in  the  building  withoat  his 
knowledge  by  a  trespasser.  5.  And  so,  if  the  article  is-  in  the 
building'  at  the  moment  of  insurance,  and  the  fire  occurs  before 
the  premises  are  used,  or  a  removal  is  possible.  6.  In  these^ 
and  the  like  cases,  the  insured  cannot  be  said  to  have  appropri- 
ated the  huUding  for  the  purpose  of  storing  or  keeping  the 
article,  after  making  the  policy.  (Tice  y.  Reidy  12  Law 
Journal,  299,  C  P.  new  series.)  7.  The  construction  claimed 
by  the  defendants  would  render  the  following  acts  a  forfeiture, 
though  done  but  once,  which  clearly  is  not  the  intent  expressed 
by  the  condition.  (1.)  Bringing  a  pound  of  flaz  into  a'  build- 
ing in  the  eyening,  and  leaving  it  till  morning.  (2.)  Sopladng 
it  in -a  desk  for  safety,  while  the  depositor  is  transacdng 
other  business  in  the  building.  (3.)  So  if  the  building  insured 
is  a  &rmer's  dwelling  house,  and  a  small  quantity  of  flaz  is  ia 
it  at  the  time  of  the  fire.  8.  The  condition  being  the  language 
of  the  underwriters,  and  inyolying  a  forfeiture,  is  not  to  be 
extended.  If  the- defendants  meant  to  prohibit  all  deposits  of 
flax  indiscriminately,  they  should  have  said  so  plainly.  (22  J^iig. 
Com.  L.  260,  1,  per  Ld.  Tenterden  ;  Catlin  v.  Spr.  F.  Jns. 
Co.,  1  Sumn.  434 ;  1  Amould  on  Ins.  588,  §  215 ;  Palmer  v. 
W.  Ins.  Co.,  1  Story's  R.  364 ;  Blackett  y.  R.  E.,  2  CrempL 
fy  Jer.  251.) 

II.  The  question,  whether  the  plaintifis  had  appropriated  or 
applied  the  building  for  the  purpose  of  storing  or  keeping  flaz, 
after  the  making  of  the  policy,  was  properly  submitted  to  the 
jury.  1.  The  policy  was  dated  on  Saturday  the  10th  of  June, 
at  Schenectady,  and  the  fire  occurred  on  Monday  mornings 
the  12th  of  the  same  month.  {Ske  5  HiU,  104,  6,  per  Brofh 
son,  J.)  2.  There  was  no  eyidence  that  the  plaintiffs  used  die 
building  for  any  purpose,  after  making  the  policy,  and  during 
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Us  continuance.  3.  The  judge  was  not  bound  io  charge  as 
requested  without  qualification^  and  his  refusal  was  therefore 
proper.  {See  point  I,  and  its  subdivisions :  Cdwen  4*  HiWs 
Notes,  790  ;  Doughty  v.  Hope,  3  Denio,  594 ;  1  Kern.  61, 79 ; 
4.  If  the  charge  was  ambiguous,  or  some  word  was  ornUted,  or 
aQ  tnoAxuraie  one  used^  the  judge's  attention  should  have  been 
called  to  it  at  the  time.  {Cotoen  ^  HOCs  Notes,  790  ;  Hall  ▼. 
Mannm,  3  Bligh's  R  22,  N.  S, ;  Gardner  v.  Picket,  19  Wend. 
186 ;  Reab  v.  McAUister,  8  id.  112  ;  SeUiek  v.  «  H.  T.  Co., 
18  Owin.  i?.  460.) 

m.  The  questions  as  to  concetUment  in  the  application  were 
properly  disposed  of  on  the  trial,  and  no  exception  was  taken  to 
this  part  of  the  charge.  1.  The  omission  to  remove  the  flax  not 
being  a  breach  of  the  condition,  the  question  of  concealment  was 
for  the  jury.  (2  GreenL  Ev.  §§  897,  8,408;  Tyler  Vw  jEina 
Ins,  Ok,  12  Wewrf.  507  ;  Grant  v.  Howard,  5  HUl,  10 ;  Jef- 
ferson Ins.  Co.  V.  Cotheal,  7  Wend.  72,  79;  Masters  v. 
Madison  Co,  Mu.  Ins.  Co.,  11  Barb.  624.)  2.  No  questioa 
was  put  by  the  a{>plioation  calling  for  disclosure  as  to  the  flax^ 
nor  were  the  plaintiffs  apprised  that  this  was  desired  {Gaies 
y.  Madison  Co.  Ins.  Co.,  1  Seld.  4&9,  474,  5;  Masters  r. 
Mad.  Cq.  Mu.  Ins.  Co.,  11  Barb.  624.) 

Gardiner,  Ch.  J.  The  language  of  the  condition  of  the  pol- 
icy in  question,  so  far  as  it  is  applicable  to  the  case  before  us,  is 
''  that  in  case  the  premises  insured  shall  be  appropriated,  ap- 
plied to  or  used  for  the  purpose,  either  of  storing  or  keeping 
therein  any  of  the  articles,  goods,  d&c,  denominated  hazardous, 
^c,  then,  from  thenceforth,  so  long  as  the  same  shall  be  so  ap- 
propriated, applied,  or  used,  these  presents  shall  be  of  no  force 
or  effect."  It  is  not  enough,  according  to  this  phraseology,  that  haa- 
ardous  articles  are  upon  the  premises^  They  must  be  there  for  the 
purpose  of  being  storedorlept;  and  the  premises  must  beappropri- 
ately  applied  or  used  to  effect  that  purpose.  This  is  the  definition 
that  has  been  settled  by  repeated  decisions  in  reference  to  the 
word ''  storing ;"  and  there  is  no  reason  why  it  should  not  be  applied 
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to  '^  keeping,"  a  word  of  more  eztensiye  signification  nndoobted- 
Ij,  but  irhieh,  in  this  connection,  seems  to  demand  a  continued 
occupation  of  the  whole,  or  a  part  of  the  premises  insured,  m 
pursuance  of  a  design  for  that  specified  purpose.  Thus,  the  stor- 
ing  of  gunpowder,  implies  the  user  of  the  premises  for  that  pur- 
pose, and  such  a  condition  would  not  be  violated  by  keeping  that 
article  for  sale  at  retaO.  But  such  a  '^keeping"  would  be  a 
breach  of  the  condition  of  this  policy,  because  it  would  require  a 
continued  user  of  some  part  of  the  premises  to  effect  that  pur* 
pose.  But  if  the  insured,  on  his  return  firom  hunting,  should 
leave  his  flask,  containing  powder,  in  a  desk  in  a  building  covered 
by  the  policy,  for  an  hour,  or  a^  day,  this  would  not  be  within  the 
prohibition,  for  the  act  would  not  involve  the  notion  of  the  appro- 
priation, application  or  user  of  the  premises  for  the  purpose  of 
storing,  or  keeping  gunpowder.  The  counsel  for  the  appellant 
was  probably  right  in  his  suggestion,  that  the  word  keeping  was 
introduced  into  these  policies  after  the  decisions  in  1  HaU^  226, 
and  other  cases  which  restricted  the  term  ^  storing*'  to  its  ordi- 
nary commercial  meaning.  The  alteration  was  designed  to  reach 
a  class  of  cases  where  haza^ous  goods  were  kept  for  retail,  or 
other  purposes,  which  presupposed  a  continued  deposit,  and  which 
were  excluded  firom  the  condition  by  the  construction  given  by 
the  courts  to  the  policies  in  the  cases  mentioned.  But  it  is  not 
to  be  presumed  that  the  company  in  this  case  intended  by  a  formal 
condition  to  prohibit  the  insured  from  bringing  a  match  upon  the 
premises  for  the  purpose  of  lighting  a  fire,  or  a  bottle  of  oil  to 
apply  to  the  machinery,  although  both  might  remain  in  the  build- 
ing for  a  brief  period,  and  although  it  inight  be.  said  that  in  die 
broadest  sense  of  the  term  that  both  were  kept  upon  the  prem- 
ises, while  they  remained  there.  There  is  a  manifest  distinction 
between  a  deposit  of  hazardous  goods,  and  a  deposit  for  the  par- 
pose  of  keeping  them.  A  distinction  Which  is  recognised  by  the 
terms  of  the  condition,  and  which  is  necessary  to  prevent  die 
policy  from  being  altogether  worthless  as  an  indemnity,  if  not  a 
mere  imposition  on  the  insured. 

This  is  the  only  point  presented  of  any  importance.     It  was 
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raised  on  the  motion  to  nonsnit  and  in  the  request  to  the  iudge 
for  specific  instrnctionB  to  the  jury.  The  charge  was  in  conform- 
ity to  the  views  above  suggested.  The  judgment  of  the  su- 
preme court  should  be  affirmed. 

BuGGTLES,  Denio,  Johnson  aud  Edwards,  Js.,  concurred  in 
the  foregoing  opinion. 

Seldbn,  Parker  and  Allen,  were  in  favor  of  reversing  the 
judgment. 

Judgment  affirmed. 


The  People,  ex  rel,  Mygatt,  againet  The  Supervisors  of 
Chenango  County. 


I  ha^e  not  jarifldictioa  to  sMeM  a  person  tbrhis  personal  estate^  where  he 

ia  not  a  resident  of  their  town  at  the  time  when  the  assessment  is  made. 

One  asMBBor  cannot  make  the  assessment ;  it  must  he  made  hy  all  the  assessors, 
or  by  a  nujority  of  them  upon  a  meeting  of  all. 

And  where  one  of  the  assessors,  while  engaged  in  ascertaining  the  names  of  the 
taxable  inhabitants  and  the  taxable  property,  called  in  May  upon  a  person  then 
^  rssident  of  the  town,  end  made  an  entry  of  his  name  and  the  value  of  his 
taxable  personal  estate  at  S10,000  and  so  informed  him,  and  such  person  soon 
thereafter  removed  to  another  county  \  end  afterwards  and  in  July  the  assessors 
prepared  and  completed  the  assessment  roll,  in  which  he  was  assessed  tbr 
personal  property  to  the  value  of  $10,000 ;  Hddf  that  the  assessment  was  nol 
made  till  July,  an4  tfiat  the  assessors  had  no  Jurisdicdon  to  make  it. 

Where,  on  such  an  assessment,  the  board  of  supervisors  of  the  oounty  impose  a 
tax  upon  the  party,  which  is  collected  by  a  seizure  and  sale  of  his  property 
upon  their  warrant  issued  to  the  collector,  the  assessors  are  liable  to  him  in  an 
action  for  the  amount  of  the  tax  and  expenses  of  collection. 

But,  in  such  a  case,  the  supervisbrs  <»nnot  be  compelled  by  writ  of  mandamus  to 
audit  and  allow  to  the  person  thus  wrongAilly  assessed,  the  amount  of  the  tax 
collected  fix)m  him,  and  direct  it  to  be  levied  upon  the  town  or  county. 

As  a  general  rule,  the  writ  of  mandamus  will  not  lie  where  the  party  aggrieved 
has  an  ample  remedy  by  an  action  at  law. 

fhlt  writ  lies  to  give  eflfect  only  to  a  dear  legal  ilglkt 
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Apral  from  a  judgment  of  the  rapreine  ooart)  directing  a 
peremptory  mandamos  to  issue  against  the  sapervisora  of  Obe- 
iiaAgo  conntj. 

In  November,  1848,  an  alternative  raandamns  was  issaed  oat 
of  the  supreme  court,  on  the  relation  of  William  Mygatt,  directed 
to  the  supervisors  of  the  county  of  Chenango.  The  writ  recited 
th^t  it  was  represented  that,  in  the  summer  of  1846,  Mygatt, 
then  being  a  resident  and  inhabitant  of  the  town  of  Oswego  in 
Ae  county  of  Oswego,  was  assessed  by  the  asseeeors  of  the  town 
of  Oxford  in  the  county  of  Chenango,  and  subjected  to  a  tax  ef 
$100  fbr  his  personal  property  for  that  year ;  that  his  personal 
property  was  seized  and  sold  by  the  collector  of  taxes  of  Oxford 
to  the  amount  of  $108.29,  for  the  satisfaction  of  the  tax  and  the 
fees  of  collecting  the  same ;  that  he  was  assessed  and  paid  taxes, 
on  his  personal  property  for  the  year  1846,  in  the  town  of 
Osw«»go^  that  he  had  applied  to  the  Mipervisors  of  Chenango 
county  to  audit  and  allow  said  sum  of  $108.29,  and  assess  the  same 
on  the  county  of  Chenango,  or  the  town  of  Oxford,  which  ttiey 
refused  to  do,  and  commanded  the  supervisors  to  audit  and  alkw 
the  claim  of  Mygatt  to  $108.29,  as  a  just  charge  or  claim  against 
the  town  of  Oxford  or  the  county  of  Chenango,  and  direct  it  to 
be  collected  by  tax  accordingly  and  paid  to  him,  or,  in  de&nlt 
thereoi^  that  they  male  return  to  the  court  why  they  had  not 
done  so,  at  the  ensuing  January  term.  There  was  a  return  and 
an  amended  return  made  by  the  supervisors  to  the  writ.  By 
these  the  supervisors  alleged,  as  cause  for  not  complying  with 
the  command  of  the  writ,  the  following  facts :  that  the  aaaesaors 
of  the  town  of  Oxford  for  the  year  1846  divided  it  into  three 
assessment  districts,  and  that  John  Y.  Washburn,  one  of  their 
number,  on  the  22d  of  May,  in  that  year,  while  engaged  as  such 
assessor,  in  ascertaining  by  diligent  inquiry  the  namea  of  the 
taxable  inhabitants  and  the  taxable  property,  real  and  personal, 
in  one  of  the  districts,  called  at  the  dwelling  house  of  Mygatt 
in  said  district,  where  he  and  his  family  were  then  residing,  and 
informed  him  that  he  had  come  to  make  an  assessment  of  his ^eal 
and  personal  property.    Mygatt  at  first  replisd  he  had  aotUag 
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to  Bay  on  the  subject ;  but  after  the  assessor  had  assessed  his  real 
estate  and  requested  information  concerning  his  personal  prop- 
erty, he  stated  that  he  had  intended  before  that  time  to  remove, 
and  was  about  to  remove  to  Oswego,  in  the  county  of  Oswego, 
and  objected  to  being  assessed  for  his  personal  property  in 
Oxford.  The  assessor  then  said  to  him  that  he  was  assessing 
that  part  of  his  district,  and  as  he  found  him  residing  there,  and 
an  inhabitant  thereof,  it  was'his  duty  as  assessor  to  assess  him ; 
and  thereupon  the  assessor  entered  and  assessed  the  personal 
property  of  Jtfygatt  at  f  10,000,  and  so  informed  him.  To  this 
Mygatt  made  no  reply,  but  during  the  conversation  he  stated 
that  his  personal  property  had  theretofore  been  assessed  too 
high,  and  that  if  it  should  be  assessed  at  $10,000  he  would  be 
satisfied.  Soon  after  this  and  during  May,  1846^  Mygatt  removed 
jfirom  Oxford  to  Oswego,  and  resided  there  until  1847.  That 
Bubsequently,  and  after  the  removal  of  Mygatt  to  Oswego,  and 
in  July,  1846,  the  assessors  of  Oxford  prepared  an  assessment 
roll  for  the  town,  and  completed  the  same  prior  to  the  first  day 
of  Augaat<  1846.  In  this  the  name  of  Mygatt  was  inserted  by 
the  assessors,  and  in  the  proper  columns  opposite  thereto  they 
inserted  $2800  as  the  value  of  his  land,  and  $10,000  as  the 
Talue  of  his  personal  property.  That  a  copy  of  this  assessment 
roll  was  made  and  left  with  one  of  the  assessors,  and  they  caused 
notice  to  be  given  pursuant  to  i§  19  and  20  of  article  2,  title  2, 
chapter  IS,  part  1st  of  the  revised  statutes ;  that  the  assessors 
met  pursuant  to  the  notice  to  review  the  assessment,  but  that 
no  objection  was  then  or  there  made  to  it  by  Mygatt ;  and  that 
they  then  signed  the  assessment  roll  and  attached  thereto  the 
certificate  in  that  behalf  required  by  the  statute,  and  delivered 
it  to  the  supervisor  of  the  town.  The  return  farther  alleged, 
that  the  assessment  roll  was  delivered  to  the  board  of  supervi- 
sors of  Chenango  county  at  its  annual  meeting  in  November 
thereafter,  lit  which  the  proceedings  as  to  the  sane  prescribed 
by  article  third  of  the  aforesaid  title  of  th«  revised  statutes  irer6 
had,  and  the  board  caused  to  be  entered  in  the  appropriate 
cofauxm  th«reo^  opposite  the  name  of  Mygatt  and  the  smns  set 
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dowa  as  the  valuation  of  his  real  and  personal  estate,  the  ram 
of  $128  as  a  tax  to  be  paid  thereon.  That  the  board  of  super- 
yisors  delivered  to  the  collector  of  the  town  of  Oxford  the  i 
ment  roll  with  the  warrant  annexed,  as  prescribed  by  law, 
manding  him  to  collect  from  the  persons  respectively  therm 
named  the  amounts  set  opposite  their  respective  names  as  taxes 
Upon  their  property,  and  to  pay  out  of  the  moneys  so  collected, 
(1.)  To  the  superintendent  of  conmion  schools,  such  sum  as  was 
raised  for  the  support  of  common  sdiools ;  (2.)  To  the  oommis- 
sioners  of  highways,  such  sums  as  were  raised  for  the  support 
of  highways  and  bridges ;  (8.)  To  the  supervisor  of  the  town, 
all  other  moneys  which  had  been  raised  to  defray  any  other 
town  expenses ;  (4.)  To  the  treasurer  of  the  county,  the  residue. 
That  Mygatt  reftised  to  pay  his  tax,  and  the  collector  made 
the  same  by  seizing  and  selling  his  property  by  virtue  ol  the 
warrant,  as  he  lawfully  might ;  wherefore  the  tax  was  lawfully 
collect^,  and  the  supervisors  refused  to  do  as  commanded.  It 
appeared  by  the  return  as  amended  that  Mygatt,  after  his 
removal  to  Oswego,  was  there  in  the  year  1846  assessed  tor  his 
personal  property,  and  paid  a  tax  thereon,  and  that  he  presented 
his  claim  mentioned  in  the  alternative  writ  to  the  board  of 
supervisors  of  Chenango  county  in  November,  1847,  and  that  it 
was  denied  and  rejected. 

The  relator,  demurred  to  the  return  as  amended,  and  the 
causa  was  heard  by  the  supreme  court  at  general  term  in  the 
sixth  district.  Judgment  was  given  that  a  peremptory  writ 
of  mandamus  issue,  directed  to  the  supervisors  of  the  county  of 
Chenango,  commanding  them  to  cause  the  claim  or  account  of 
the  relator  to  be  audited  and  allowed  according  to  the  cod- 
mand  of  the  alternative  writ  The  supervisors  appealed  to  this 
court. 

iS!Q»iiue2£eareb^,  for  the  appellants.  I.  Assuming  that  the 
relator,  as  he  contends,  was  a  non-resident  of  the  town  of  Ox- 
ford, and  so  not  liable  to  be  taxed  for  his  personal  estate  in  that 
town;  the  seiaure  and  sale  of  his  property  to  pay  the  tax  ( 
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plained  of  was  illegal,  uid  for  whicli  he  had  a  certain  remedy 
by  action  at  law.    (1.)  The  cusessors  of  Oxford  were  liable  to 
€Mn  action.    It  was  an  illegal  act  to  put  the  relator's  name  in  the 
asseMment  roll  of  that  town  as  liable  to  be  taxed  on  his  personal 
pr<q)ert7,  as  set  ont  in  the  roll,  and  by  which  they  made  them- 
selyes  liable  for  all  the  consequences  which  followed  from  that 
act.    It  was  an  affirmation  that  he  was  liable  to  be  thus  taxed, 
and  a  virtual  request  and  direction  to  have  the  tax  imposed  and 
collected.     This,  therefore,  on  a  familiar  principle,  made  the 
assessors  parties  to  the  illegal  seizure  and  sale  of  the  relator's 
property  to  pay  the  tax.     (1  Ch.  PI  91,  ed.  1837  ;  1  Arch.  N.  P. 
804,  805 ;  Plewster  v.  Royle^  1  Camp.  187 ;  Weaver  v.  Price^ 
8  Bam.  ^  AdoL  409 ;  Davis  v.  Newkirk,  b  Denio,  92 ;  Pros- 
ser  V.  Secer^  5  Barb.  607 ;  Freeman  v.  Kenney^  16  Pick.  44.) 
(2.)  The  supervisors  were,  upon  the  same  principle^  liable  to  an 
custion  for  the  seizure  and  sale  of  the  relator^s  property.    They 
imposed  the  tax  and  issued  the  "warrant  for  its  collection,  and  so 
were  directly  connected  with  the  illegal  seizpre  and  sale.    They 
had  no  power  to  do  what  they  did,  but  acted  without  any  juris- 
diction or  authority  whatever.    The  supervisors  cannot  justify 
by  what  appears  in  the  assessment  roll,  as  a  collector  may  by 
what  is  contained  in  his  warrant.     {Abbott  v.  Yost,  2  Denio,  86 ; 
Van  Rensselaer  v.  Cottrell,  4  How.  Pr.  Rep.  376 ;  Noble  v. 
Eblmesj  5  Hill,  194.)     The  supervisors,  therefore,  were  tres- 
passers.    {See  the  authorities  under  subdivision  1,  last  above.) 
(8.)  An  action  for  money  had  and  received,  would  lie  in  this 
case  against  the  town  of  Oxford,  for  that  share  of  this  tax  which 
was  received  by  the  town  officers  for  toum  purposes  ;  and  per- 
haps, as  suggested  by  Justice  Mason  in  the  court  below,  the  re- 
lator might  recover  against  the  town  for  the  whole  of  said  tax, 
as  well  that  which  was  for  'county  as  for  town  purposes.     But 
however  this  might  be  as  to  the  share  paid  into  the  county  treas- 
ury for  comity  purposes,  an  action  would  certainly  lie  against 
the  county  for  that  money.     (1  R.  S.  356^  §  1 ;  357,  i§  2—8 
884,  Ml-6;  864,  «l-4;  876,  H;  867,  §4;  2  id.  478,  J  95 
474^  H102, 108;  Amesbury  v.  Amesbury^  IT  Mass.  R.  461 
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Stvamer  v.  First  Parish  «»  Dorehesier,  4  Pick.  361 ;  iigU 
v.  Boswarthy  5  u^.  498;  Prestm  ▼.  TAe  Ci/y  of  BoHm,  13 
id  7 ;  £aAr6r  ▼.  AUen^  21  tc2.  382;  Boston  v.  AMion,  4  Afcic 
181 ;  Dow  V.  JFVr*/  Parish  in  Sudbury,  5  id  73.) 

II.  Here  was  a  clear  legal  rights  and  a  certam  remedy,  iy  ati 
action  at  law^  for  its  violation.  A  mandamus  will  not  lie  wliero 
such  a  remedy  exists,  however  clear  the  ligM  may  be.  ^  A 
Com.  110, 264,  265 ;  3  Steph.  Com.  680-^5.  Bw.  Law  Die. 
tU.  Mandamus;  1  Chit.  Gen.  Pr.  787,  ch.  10,  789,  790,  791, 
802;  Es parte  Meming,^ Sill,  5Si;  TheKingv.  TheBemk 
of  England,  Doug.  506  ;  The  King  y.  The  Bisbap^  of  C9kesier, 
ID.^  E. 396 ;  The  Kingy.  Tlie  Arch. ofCant^ 8 East, 219; 
The  King  v.  The  Margate  Pier  Co.,i  B.^  Aid.  220 ;  &  C 
2  Chit.  JR.  256 ;  Boyce  v.  Russell,  2  OmenyiM;  The  People 
V,  The  Superior  Court  of  K  Y.,  18  Wend.  575 ;  The  Peoph 
V.  The  Supervisors  of  Albany,  12  John.  414  ;  The  People  y. 
The  Judges  of  Oneida,  21  Wejid.  20 ;  The  People  v.  The 
Judges  of  Dutchess,  20  id.  658;  fj:  parte  Lynch,  2 162^  45; 
rA«  People  V.  Stevens,  5  trf.  617  ;  Ex  parte  The  F^emaris 
Ins.  Co.,  6  u2.  243 ;  The  People  v.  The  Supervisors  of  Cobmh 
bia  Co.,  10  Wend.  363 ;  The  People  y.  7%c  JIfayor  4-c  o/ 
Afeii?-  YorA,  Jd.  393 ;  The  People  v.  The  Corp.  of  Brooklyn,  1 
id.  318 ;  Thompson  y.  fftA^fo,  Mopldns'  Ch.  R.  272 ;  Jii  ^ 
matter  of  Morris,  Shipley,  ^c,  10  .Mn.  484.) 

III.  A  mandamus  lies  only  to  give  effect  to  a  clear  legal  rigkL 
This  is  indisputable,  and  that  right  must  be  set  up  in  ilie  altw^ 
native  writ,  which  is  in  effect  a  declaration.  This  writ  daiias 
that  the  amount  of  the  Oxford  tax  on  personal  property  and 
costs,  $108.29,  should  be  raised  on  that  town  or  on  the  oountj 
of  Ohenango^  and  the  judgment  so  directs.  What  right  is  th^e 
to  havQ  this  sum  raised  on  a  town  or  the  county  ?  Further,  had 
the  relator  a  right  to  have  the  whole  of  said  sum  made  of  either 
the  town  or  the  county  7  What  right  had  he  to  have  the  costs, 
$8.29,  which  were  paid  to  the  collector,  made  of  eiiher  the  town 
or  the  county  ?  (The  People  y.  Ransom,  2  Chms.  490 ;  Dew^ 
v.  First  Parish  in  Sudbury,  5  Mete.  73.) 
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N.  HiUy  Jr.j  for  the  respondent.  I.  No  person  can  be  legally 
assessed  and  compelled  to  pay  taxes  on  his  personal  property, 
excepting  in  the  town  whereof  he  is  a  resident,  when  the  assess- 
ment is  made.  Nor  can  he  be  compelled  to  pay  a  tax  more  than 
once,  on  the  same  property,  in  the  same  year.  (1  R.  S.  448, }  5 ; 
Laws  0/ 1850,  p.  142 ;  12  Pick.  10.) 

IL  The  assessment  of  property,  which  regulates  the  amonnt 
of  the  tax,  most  be  the  act  of  tM  the  assessors.  The  statute 
contemplates  the  exercise  of  their  common  discretion  and  jadg- 
ment.  It  empowers  assessors  to  divide  the  town  or  ward,  by 
znatoal  agreement,  into  districts,  not  exceeding  the  number  of 
assessors.  This  is  for  the  purpose  of  inquiry  and  obtaining  in- 
formation, which  may  be  performed  by  each  assessor  separately, 
but  the  assessment  is  the  result  of  such  inquiry  and  information, 
luid  must  be  the  act  of  all  the  assessors.  (1  R,  S.  890 ;  7  Barb. 
188;  1  Comst.  82;  4  Denio,  127;  8  «.  598;  21  Wend.  175; 
7  Cawen,  580 ;  2  R.  S.  641,  §  28.) 

m.  The  visit  of  inquiry  of  the  assessor,  on  the  22d  of  May, 
1846,  to  the  respondent,  and  the  transactions  on  that  day,  were 
not  an  assessment.  The  assessment  was  not  actually  made  until 
the  assessors  met  on  24th  of  July,  1846,  and  compared  informa- 
tion and  prepared  their  assessment  roll.  The  respondent  at  that 
time  was  a  resident  of  a  distant  county.  {See  cases  cited  under 
last  point.) 

rV.  The  county  of  Chenango,  or  the  town  of  Oxford,  or  both, 
have  through  their  public  ofScers  wrongfully  collected  and  re- 
ceived ^100  and  over  from  respondent.  This,  in  justice  and 
equity,  should  be  refunded  by  the  body  enjoying  the  benefit  of 
it.  The  facts  constitute  a  just  claim  against  the  town  and  coun- 
ty in  &vor  of  respondent.  The  cases  show  that  Massachusetts' 
courts  consider  these  cases  in  the  light  of  money  had  and  received, 
by  the  body  receiving  benefit  of  it.  {Thomdike  v.  The  City 
of  Boston^  1  Mete.  242;  Dow  v.  The  Inhabitants  of  the  First 
Parish  in  Sudbury,  5  id.  78;  The  Boston  and  Sandwich 
Glass  Co.  V.  The  City  of  Boston,  4  id.  181 ;  The  Av^esbury 
Woolen  and  Cotton  Manuf  Co.  v.  The  Inhab.  of  Amesburyy 
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17  Mass.  11461]  Ingleev.BoswarthetaL  5  Pidt.  498,  461; 
aumner  v.  The  First  Parishm  Dorchester,  4  id.  861.) 

v.  The  appellants  possess  the  power  to  audit  and  allow  Hm 
daim  of  respondent,  and  they  have  been  rightfnlly  ordered  to 
collect  and  refimd  the  same.  (1  R.  S.  418.)  The  aooonnt  cf 
respondent  was  daly  presented  to  board  of  snpervisara.  Thtj 
exercised  no  discretion  in  regard  to  it^  as  contemplated  in  some 
of  the  reported  cases.  It  was  not  a  question  of  amauni  wifli 
them.  They  refused  to  audit  same  as  unlawful,  for  reasons  sit 
out  in  return.  The  supreme  court  are  right  in  instructing  theni 
as  to  the  law,  and  enforcing  same  by  mandamus.     (1  22.  &  418; 

6  Hill,  464;  18  John.  242;  19  id.  259;  5  Wend.  114.) 

YI.  The  supervisors  haying  refused  to  proceed  and  pass  upon 
die  account,  the  mandamus  in  this  case'is  properly  ordered  bj 
die  supreme  court  "  A  mandamus  is  proper  where  a  party  has 
a  legal  right,  and  there  is  no  other  appropriate  legal  remedf  .' 
<<  A  mandamus  must  regularly  be  directed  to  those  persons  by 
whose  auUiorily  the  party  was  deprived  of  the  rights  to  which 
he  applies  to  be  restored.''  {Esp.  Dig.  672 ;  8  Dig.  ofN.  T.  A 
454;  ^Barh.S.C.R.9Sn\  lt(i84;  8.ffi;;,42.)  (1.)  Then- 
q)ondent,  with  a  dear  legal  right,  has  no  other  impropriate  or  ade- 
quate legal  remedy.  (10  Wend.  897.)  (2.)  The  collector  is  not 
Uable.  The  wsrrant)  fair  on  its  fiice,  protects  him.  (5TFefML171; 

7  Barb.  127.)  (8.)  No  action  lies  against  assessors.  The  assesf- 
ment,^  though  wrong,  was  a  '^  judicid  act"  (  Weaver  t.  Deveih 
dorf.SDeniOjin;  10  Trend47;  T  Barb. ISS;  BComs.4ffl; 
lEastj  555j  and  note  p.ieS ;  11  .X^An.  114, 158 ;  2  Cbmes,812; 

8  Wend.  468;  5  Denio,  595.)  (4.)  If  an  addon  against  tbe 
assessors  could  be  msintained,  it  would  be  no  answer  to  reUef  m 
mode  sought.  To  deprive  a  party  of  his  remedy  by  maadamufli 
the  remedy  proposed  must  foe  not  only  appropriate,  but  adeqinte 
and  specific.  {See  all  cases  cited  ;  Ang.  4*  Ames  on  Corp.  2d 
ed.  579 ;  1  Barb.  84.)  (5.)  If  action  were  brought  against 
town  and  county,  remedy  would  not  be  adequate  or  spee{/fe 
Both  have  enjoyed  the  fund  arising  ttom  taxation.  Both  must 
be  sued,  to  recover  full  amount    Multiplicity  of  aoita  is  not 
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&yored  in  law.  A  judgment  against  town  or  county  could  only 
be  enforced  in  the  mode  adopted  in  this  case,  by  mandamus. 
(lAiS'.409,58;  Jd.  487,46;  10  Wend.Z9T',  ^Barb.Tl.) 

Vn.  The  existence  of  another  remedy,  if  one  exists,  does  not 
interfere  with  the  remedy  by  mandamus  in  case  like  this.  (2S 
Wend.  461;  2Bar&.419;  2J9ta,46;  6  TFend.567;  ITerm, 
145;  6  East,  869;  2Bufr.  1045;  8  id.  1265.) 

Yin.  The  writ  of  mandamus  is  a  prerogatiTCi  writ.  It  list 
in  the  discretion  of  the  court  The  supreme  court  having  or- 
dered it,  this  court  will  not  interfere  with  the  exercifie  of  their 
discretion,  unless  there  has  been  a  gross  abuse,  even  were  preo^ 
dents  wanting.  But  authorities  are  abundant  to  sustain  the 
writ.  The  most  accomplished  judges  have  granted  it  in  like 
eases,  to  put  supervisors  in  motion,  or  to  correct  their  practice. 
(18  John.  242;  19  id.  259;  8  Cawen,  858;  5  Wend.  125; 
People  V.  Supervisors  of  Columbia  Co.,  10  id.  868 ;  4  Barh* 
77;  5  Wend.  125;  4  Paige,  400;  9 id.  186;  2  Barb.  417; 
and  etOM^^Med  18  Wend.  91.) 

Parker,  J.  At  the  time  Mygatt  was  called  np<Hi  by  Wash* 
bora,  one  of  the  assessors  of  Oxford,  in  the  county  of  Chenan- 
gO|  for  the  purpose  of  obtaining  the  necessary  information  to 
enable  the  assessors  to  make  the  assessment,  he  was  a  resident 
of  that  town,  but  soon  thereafter,  in  the  same  month,  he  removed 
to  the  county  of  Oswego.  The  statute  requires  that  the  ownw 
of  personal  estate  should  be  assessed  for  it  in  the  town  where  hi 
resides,  (1  R.  S.  889, }  5 ;)  and  the  first  question  to  be  deter- 
mined in  this  case  is,  whether  the  assessment  of  Mygatt  wiui 
made  at  the  time  he  was  called  upon  by  Washburn.  * 

One  assessor  cannot  make  an  assessment ;  it  is  the  joint  act 
of  all,  or  at  least  of  a  majority  of  the  assessors.  (2  R.  8.  555^ 
»  27;  7Cwcn,580;21  TFcnrf.  175 ;  8 />cnio, 598 ;  4«.127; 
1  Comst.  82.)  In  accordance  with  a  provision  of  the  statutCi 
(1  R.  8.  390,  §  7,)  the  assessors  had  divided  theur  town  into 
convenient  assessment  districts,  and  Washburn  was  assigned  to 
the  one  in  which  Mygatt  then  resided.    The  statute  requires 
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the  assessors,  between  the  first  days  of  May  and  July  in  each 
year,  to  proceed  to  ascertain  by  dUigent  inquiry  the  names 
of  all  the  taxable  inhabitants  within  the  town,  and  all  the  tax* 
able  property,  real  and  personal,  within  the  same.  (1  IL  S. 
890,  i  8.)  It  was  for  the  purpose  of  making  such  inquiry,  that 
Washburn  called  upon  Mygatt  at  the  time  mentioned ;  and  the 
statute  seems  to  imply,  by  giving  the  assessors  till  the  first  of 
July  to  make  such  inquiries,  that  the  assessment  is  not  to  be 
made  till  after  that  time.  After  giving  such  time,  it  proceeds 
in  t)ie  next  section  to  require  that  they^  the  assessors,  shall  pre- 
pare an  assessment  roll,  and  prescribes  the  form  of  it,  and  what 
it  shall  contain.  It  subsequently  requires  that  such  assessment 
roll  shall  be  completed  on  or  before  the  first  day  of  August 
The  assessment  roll  is  thus  to  be  made  out  between  the  first  oi 
July  and  the  first  of  August.  That  roll  is  the  assessment^ 
which  may  afterwards  be  reviewed  or  corrected  in  the  manner 
prescribed  by  the  subsequent  provisions  of  the  statute^ 

All  that  is  done  by  the  several  assessors,  in  taking  down  names 
and  entering  descriptions  and  amounts  in  their  respective  dis- 
tricts, previous  to  the  first  of  July,  is  merely  the  obtaining  of 
information,  preliminary  to  the  assessment  to  be  made  when  all 
the  assessors  meet  in  July,  and  examine  and  correct  and  alter 
such  memoranda  when  they  make  out  the  assessment  roll. 

If  I  am  right  in  this  construction  of  the  statute,  the  assess- 
ment was  not  Blade  on  the  22d  of  May,  but  in  July,  and 
Mygatt  was  a  resident  of  the  county  of  Oswego  when  the  assess- 
ment was  made.  It  foHows  that  the  assessors  of  the  town  of 
Oxford  erred  in  assessing  him  for  personal  property,  and  that 
the  relator' has  been  subjected  to  the  payment  of  an  illegal  tax. 

But  it  is  denied  that  the  relator  is  pursuing  the  appropriate 
remedy,  and  it  is  contended  that  he  can  have  no  relief  by  man- 
damus, because  he  had^  as  is  alleged,  a  complete  remedy  at  law. 
If  the  relator  had  a  remedy  by  action,  it  was  not  against  the 
town  of  Oxford.  It  was  decided  in  Lorillard  v.  7^  Tbtpn  of 
Monrocj  (12  Barb.  161,)  that  an  an  action  will  not  lie  against  a 
town  for  an  error  made  by  the  assessors  of  taxes  of  the  town ;  and 
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the  judgment  in  that  case  was  affirmed  by  this  court.  (1  Kern. 
892.)  It  may  now,  therefore,  be  considered  as  settled,  that  such 
officers  are  not  the  agents  of  towns,  so  as  to  render  the  towns 
liable,  in  their  corporate  capacity,  for  the  mistakes  of  such 
officers. 

But  had  not  the  relator  a  remedy  against  the  assessors?  I 
think  they  acted  without  jurisdiction,  and  that  their  proceed- 
ings were  void.  In  assessing  personal  property,  they  had 
jurisdiction  only  over  residents.  I  concede  that  assessors  act 
judicially.  If  Mygatt  had  been  a  resident  when  assessed,  and 
they  had  erred  as  to  the  amount,  they  would  not  haye  been 
liable  for  error.  ( Weaver  v.  Devendorf,  3  DeniOj  117 ;  7  Barb. 
137 ;  8  Comst.  466.)  But  if  they  had  no  jurisdiction  to  act 
at  all,  they  are  liable.  It  is  only  when  acting  within  their 
limited  jurisdiction  that  they  can  be  protected  as  acting  judi- 
cially. {Prasser  v.  Seccr,  5  Barb.  607.)  If  this  is  so,  they 
were  liable,  and  might  have  been  prosecuted  for  their  act  in 
subjecting  the  relator  to  the  payment  of  an  unfounded  and 
illegal  tax.  The  relator  had,  therefore,  a  legal  remedy  by 
action. 

The  general  rule  has  been  held  to  be,  that  a  party  could  not 
have  a  remedy  by  mandamuS)  when  he  had  a  legal  remedy  by 
action.  (1  Tetm.  R.  104 ;  2  Ow.  444 ;  1  Wend.  826 ;  10  John. 
484;  10  TFcnrf.867;  6£Ba,248;  12/aAn.416;  19{d.269.) 

It  has  been  said  that  "  this  is  not  universally  true  in  relation 
to  corporations  and  ministerial  officers ;"  (McChiUough  v.  The 
Mayor  of  Brooklyn^  28  Wend.  459 ;)  and  in  that  case,  where 
it  appeared  the  common  council  had  neglected  its  duty  in  omitting 
to  issue  a  warrant  to  collect  a  tax,  Bronson,  J.,  said,  that  an  ac- 
tion on  the  case  would  perhaps  lie  in  &yor  of  the  plamtiff,  who 
would  be  entitled  to  the  money  when  collected,  but  that  a  man- 
damus would  be  a  more  appropriate  remedy. 

The  remark  that  corporations  and  ministerial  officers  were  ex- 
cepted from  the  general  rule,  was  repeated  in  2  Barb.  899  upon 
the  authority  last  cited,  and  a  case  in  10  Wend.  893,  which  seems 
to  warrant  no  such  conclusion.    On  the  contrary,  Nelson,  J.,  in 
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that  case  says,  "  The  proposition  is,  I  belieye,  universally  tmt^ 
that  the  writ  of  mandamus  will  not  lie,  in  any  case,  where  another 
legal  remedy  exists,  and  it  is  used  only  to  prev^t  a  fidlnre  of 
justice.  If  such  an  exception  exists,  it  can  extend,  I  think,  bo 
further  than  was  expressly  recognized  in  McOuUough  t.  !%& 
Mayor  of  Brooklfftiy  viz :  if  there  be  a  refusal  to  perf<Hnn  adntf 
expressly  devolved  on  the  corporation,  though  an  action  on  the  eaie 
would  perhaps  lie,  a  mandamus  may  be  awarded ;  and  that  is 
hardly  more  than  saying,  ^'  if  the  remedy  by  action  be  donbtftil,  a 
mandamus  will  lie.'* 

But  a  mandamus  will  only  lie  to  give  effect  to  a  clear  Uffal 
right.  (2  Crnngi.  490 ;  6  Mete.  78.)  What  right  has  the  rek- 
tor  in  this  case  to  insist  that  the  defendants,  shall  compel  the 
town  of  Oxford  to  refund  the  money  thus  illegally  levied? 
The  act  by  which  the  relator  was  deprived  of  his  property 
was  a  tortious  one.  We  have  seen  that  the  town  was  not 
liable  in  its  corporate  capacity  for  the  tortious  act  of  its  a8> 
sessors.  It  cannot  be  indirectly  subjected  to  that  for  whk^ 
it  is  not  directly  liable.  The  board  of  supervisors  has  no  duty 
imposed  on  it  by  statute  to  redress  grievances  of  this  de- 
scription ;  nor  is  power  given  by  statute  to  compel  towns  to  re- 
fund money  in  compensation  for  the  wrongful  acts  of  the  town 
officers.  Power  is  conferred  "  to  audit  the  a/ooounts  of  town  <^ 
cers  ami  other  persons  against  their  respective  towns ;  (1  iZ.  & 
867,  i  4 ;)  but  this  claim  is  not  an  account  within  the  meaning 
of  the  statute,  nor  is  it  a  legal  claim  against  the  town. 

It  is  a  plausible  view  of  the  claim  of  the  relator,  to  say  that  the 
town  has  had  the  benefit  of  the  money  so  ill^ally  eoUected. 
And  that  I  concede  to  be  true,  whether  the  money  raised  was 
applied  to  town,  or  county,  or  state  purposes,  or  part  to  eaeh ; 
because  it  was  applied  to  pay  so  much  m<mey,  that  the  town  was 
required  to  raise  by  tax.  It  may  therefore  seem  equitable  that 
the  town  should  refund.  But  the  answer  to  this  is,  that  the 
town  was  in  no  way  a  party  to  the  transaction,  nor  was  the 
money  applied  to  its  use  with  its  assent.  No  more  debt  or  ob- 
ligation to  repay  has  been  created,  than  wKere  money  is  vdonta- 


ALBANT,  DEOEMBEb,  1864.  525 

Qoold  ikgcmtt  McCarty. 

rily  paid  for  another  without  hia  request  or  knowledge,  and  not 
in  pnnmance  of  any  duty.  True,  it  was  oompnlsorily  obtained, 
but  that  compulsion  was  exercised,  not  by  the  town  or  its  agents 
but  by  tlird  persons,  for  whose  acts  it  is  in  no  respect  responsi- 
ble ;  (12  Barb.  161 ;)  and  if  those  third  persons  have  paid  it 
Yoluntaxily  for  the  use  of  the  town,  it  has  created  no  liability  as 
between  the  town  and  the  rektor,  so  long  as  the  rektor  is  not 
pursuing  the  specific  property  taken. 

I  think  the  rektor  has  no  legal  right  to  the  remedy  sought  to 
be  enforced.  It  was  not  the  duty  of  the  board  of  superyisors  to 
determine  the  question  of  the  rektor's  residence.  It  had  no  pow- 
er to  bear  the  proofs  and  sit  in  judgment  on  the  case,  and  to  decide 
whether  and  by  whom  a  tortious  act  had  been  committed.  It 
had  no  legal  control  over  the  delinquent  parties  to  compel  them 
to  make  restitution.  It  is  only  where  a  board  of  supervisors 
stops  short  and  refuses  to  perform  a  duty  plainly  devolved  upon 
it,  that  a  mandamus  will  be  awarded.  The  judgment  of  the 
supreme  court  should  be  reversed. 

All  the  judges  concurred. 

Judgment  accordingly. 


Gould  ag-abvst  McCartt. 

The  flnpfeme  court  is  aathorteedliy  the  mwiaed  statates  (2JR,  S.  IW)  UitmapA 
a  defiBDdant  in  anut  peodiiig  Itevein  to  mke  diaoofery  of  bookg,  p^wn  and 
dooomenti  in  his  poBsession  or  power  ralating  to  (he  merits  thereof)  and  which 
are  necessaiy  to  the  plaintiff  to  enable  him  to  prepare  for  the  trial. 

The  888th  section  of  the  code  is  not  a  snbstitnte  for  the  proyisions  of  the  reyised 
Btatntes,  bnt  is  auxiliary  thereto. 

The  saperior  court  of  the  dty  of  N^w-ToA;  hae  the  saae  powets  tx>  compel  dis- 
eorery  by  the  parties  to  a  suit  penilng  therehi,  which  an  confened  by  the  re- 
vised statates  upon  the  supreme  court ;  {Laws  of  1841,  p,  22 ;)  and  where  the 
defendant,  hi  an  action  pending  in  that  court,  veihsed  to  comply  with  an  order 
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directing  him  to  make  disoovety,  to  eoable  the  plaintiff  to  prepare  ftr  tzU; 
Hdif  that  the  oourt  was  authorized  to  strike  out  his  answer,  and  render  jodf- 
ment  as  though  no  answer  to  the  complaint  had  been  made. 

The  action  was  brought  in  the  superior  court  of  the  city  of 
New- York,  to  recoyer  damages  for  the  non-deliyery  of  stock  in 
the  New-York  and  Erie  Railroad  Company,  contracted  Sept  27, 
1851,  by  the  defendant,  to  be  sold  and  delivered  to  the  plaintiff. 
The  answer  of  the  defendant  alleged  that,  at  the  time  of  the 
making  of  the  contract,  the  defendant  was  not  in  the  actual  pos- 
session of  the  certificates  or  other  evidence  of  shares  of  the  cap- 
ital stock  contracted  to  be  sold,  nor  was  he  entitled  in  his  own 
right,  or  authorized  by  any  person  entitled  to  sell  or  transfer  the 
stock,  and  that  the  contract  with  the  plaintiff  was  a  stock-jobbing 
transaction  which  the  plaintiffknew,  and  contrary  to  the  statute  and 
void.  The  plaintiff  by  his  reply  took  issue  upon  these  allegatioofl 
contained  in  the  answer.  After  issue  was  joined,  the  pbuntifl^  on 
notice  to  the  defendant's  attorneys,  presented  to  the  superior  court 
at  special  term  a  petition,  which  stated  that  the  defendant  had  in 
his  possession  or  under  his  control  certain  books,  papers  and  docu- 
ments relating  to  the  merits  of  the  action,  containing  entries,  writ- 
ing and  memoranda  of  purchases,  sales,  loans  or  hypothecations  of 
stock  of  the  New- York  and  Erie  Baibroad  Company,  made  by  the 
defendant  for  himself  or  others,  and  prayed  that  a  discovery  of 
such  books,  papers  and  documents  might  be  made  under  the  di- 
rection of  the  court.  The  petition  was  verified  by  the  affidayit 
of  the  plaintiff,  in  which  the  plaintiff  also  stated  that  the  books, 
papers  and  documents  in  the  petition  mentioned  were  not  in  his 
possession  or  under  his  control,  and  that,  as  he  was  advised  by 
his  counsel  and  believed,  the  discovery  of  the  same  as  prayed 
in  the  petition  was  necessary  to  enable  him  to  prepare  fi>r  trial 
Counsel  for  the  defendant  opposed  the  application,  and  read  in  op- 
position thereto  an  affidavit  of  the  defendant,  in  which  he  denied 
that  he  had  in.his  possession  or  under  his  control  any  books,  pa- 
pers or  documents  mentioned  in  the  petition,  or  containing  any 
of  the  entries,  writing  or  memoranda  therein  mentioned, '' except 


ALBAirr,  DECEMBER,  1S54.  577 

Qoald  ttgainst  McCarty. 

the  private  book  kept  bj  the  defendant  for  his  own  convenienoe, 
in  which  he  made  short  entries  or  memoranda  of  the  purchases 
and  sales  of  stock,  or  contracts  therefor,  and  his  ordinary  check 
book  kept  in  the  nsnal  manner.^  The  conrt  made  an  order,  re- 
quiring the  defendant  to  deliver  to  the  plaintiff's  attorney  sworn 
copies  of  aU  entries  in  the  defendant's  books,  and  papers  contain- 
ing evidence  relating  to  the  merits  of  the  action,  within  twenty 
days,  and  staying  all  proceedings  in  the  canse.  From  this  order 
the  defendant  appealed  to  the  general  term.  On  the  argument^ 
of  the  appeal,  the  court  modified  the  order  made  at  special  term 
by  ordering  that  the  defendant,  within  twenty  days  after  the  ser- 
vice of  the  modified  order,  deliver  sworn  copies  of  all  en^es  and 
memoranda  in  his  check  book  or  private  memorandum  book 
mentioned  in  the  affidavit  of  the  defendant,  read  in  opposition  to 
the  application  at  special  term,  made  or  dated  Sept.  27, 1851, 
or  within  twenty  days  before  ^r  after  that  date,  showing  or  tend- 
ing to  show  purchases  or.  sales  of  the  stock  in  question,  or  the 
ownership  or  control  of  any  such  stock,  either  by  the  defendant 
in  his  own  right,  or  by  him  for  or  on  behalf  of  any  other  person, 
or  authority  in  the  defendant  to  sell  or  deliver  any  of  the  stock. 

The  defendant,  in  pursuance  of  this  order,  delivered  to  the 
plaintiff  what  purported  to  be  copies  of  memoranda  and  entries 
as  to  the  sale  and  purchase  of  the  stock  during  the  time  men- 
tioned in  the  order,  accompanied  by  his  affidavit,  in  which  he 
stated  that  the  same  were  full  and  true  copies  of  the  entries  and 
memoranda,  except  that  in  a  few  instances  the  initials  of  the 
name  of  the  individual,  on  whose  account. the  stock  in  tl^e  memo- 
randum referred  to  was  purchased  or  sold,  were  omitted ;  and 
that  this  was  done  because  such  purchases  and  sales  were  made 
for  the  individuals  whose  initials  were  omitted,  in  strict  confi- 
dence that  their  names  should  never  be  disclosed,  and  that  a  dis- 
closure of  their  names  would  be  injurious  to  them  in  their  busi- 
ness, and  could  in  no  way  be  material  to  the  issue,  or  beneficial 
to  the  plaintiff  in  the  case.  At  a  subsequent  special  term  of  the 
court,  on  the  application  of  the  plaintiff,  an  order  was  made  that 
the  defendant,  within  a  time  named,  deliver  to  the  plaintiff's 
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aitomeys  oopies  of  the  entries  and  memoranda  whicli  were  < 
led  in  ihe  discovery  before  made ;  and  that  in  deiaolt  of  so  doing 
he  show  eanse  at  a  special  term  of  the  court  to  be  held  in  Ho* 
▼ember,  1852,  ^hy  his  answer  should  not  be  stricken  out^  or  tlM 
jriaintiff  have  such  other  relief  as  to  the  court  should  seem  meet. 
The  defendant  did  not  comply  with  the  order,  and  at  the  Novem- 
ber speeial  term,  after  hearing  counsel  for  the  respectiyepertiei^ 
the  court  made  an  order  striking  out  the  answer  of  the  defend- 
ant^ and  permitting  the  plaintiff  to  take  judgment  as  though  no 
answer  to  the  complaint  had  been  served.  This  ord^  directed 
a  reference  to  ascertain  and  report  the  amount  due  the  phintift 
The  referee  reported  the  amsnnt  .due  the  plaintiff  to  be 
$2888.94^  for  which  sum  and  costs  judgment  was  entered.  The 
defendant  appealed  from  the  judgment  to  the  general  term  ef 
the  superior  coort,  at  which  it  was  affirmed ;  he  then  appealed 
to  this  court  from  the  judgment  of  affirmance. 

E.  S.  Y&ungy  for  the  appellant.  L  If  the  applioatnm  in 
this  case  could  be  considered  as  a  proceeding  under  the  888ih  see. 
of  the  code,  then  the  order  of  November,  and  the  judgment  en- 
tered thereon,  are  clearly  erroneous,  the  court  having  no  author- 
ity under  that  section  to  strike  out  an  answer  or  defense  of  the 
party.  {See  Siaunton  v.  Delaware  Mutual  Ins.  Co^  8  SaiuL 
668.). 

II.  But  this  was  an  attempt  by  the  plaintiff,  by  prooeedingi 
mider  the  revised  stMntes,  to  obtain  a  discovery  of  papers,  Ac, 
oontaining  ''  evidence  ^'  to  enable  him  to  prepare  fer  the  trisL 
And  the  original  order  for  discovery,  and  the  order  of  the  gen- 
eral term  affirming  the  same,  are  erroneous,  and  ought  not  to  have 
been  made  on  the  application  made  to  the  court ;  for,  Ist  Tke 
jurisdiction  of  the  court  to  order  discovery  under  the  revised 
statutes,  extends  only  to  the  eases  provided  by  the  general  ndes 
of  the  supreme  court.  Those  rules  do  not  provide  for  discoveqr 
in  such  case.  (2  K  Sl  Sd  ed.  262,  i  31 ;  Supreme  Court  Rule 
8 ;  see  also  8  Shw>  Pr.  Rep.  91.)  2d.  Bat  if  this  were  a  proper 
case  for  the  proceeding  under  the  revised  statutes,  then  the  coort 
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must  be  governed  therein  by  the  principles  an^  practice  of  tiie 

eourt  of  chancery  in  compelling  discovery.    By  the  practice  oi 

the  court  of  chancery  and  under  the  revised  statntes,  (1.)  A 

Becessity  for  the  discovery  must  be  shown.    (2  Story's  Eq,  Jur^ 

1 1497  ;  Lane  v.  Stebbins,  9  Paige,  622 ;  Nieury  v.  OHara^ 

1  Barb,  &  C.  Rep.  484 ;  Moore  y.  Mcintosh,  18  Wend.  529^^ 

Pepper  v.  Chambers,  7  Eng.  Law  and  Eq.  Rep.  689 ;  Sei^ 

6  Haw.  Pr.  R.  398 ;  2  Sa^,  8.  C.  Rep.  668.)    On  this  appU^ 

cation  auch  necessity  was  not  shown.     (2.)  The  papers,  &A^ 

0ou^t  to  be  discovered,  mast  be  such  as  the  party  making  the 

application  has  some  interest  in.    ( Wesson  v.  Rentoiek,  4  J(9hih 

Ch.  881,  885  s  Burton  v.  NeviUe,  2  Coai's  Cos.  242.)     (8.)  The 

party  applying  must,  by  the  practice  of  the  court  of  chatfc- 

eery,  set  forth  the  particulars  of  which  discovery  was  sought. 

A  mere  fishing  application,  to  ascertain  whether  the  partjr  hap 

books  or  papers  containing  evidence,  would  not  be  entertained* 

{Lane  v.  Std>bins,  9  Paige,  622 ;  Hoyt  v.  Am.  Ex.  Bank,  9 

How.  Pr.  /?.  92 ;  2  PhU^  Ev.  194,  8d  ed.) 

Charles  Tracy,  for  the  respondent  I.  The  right  to  a  dis- 
covery, by  interlocutory  proceedings  in  an  action  at  law,  is 
secured  by  statutes  and  by  general  rules  of  practice.  The  dis- 
cov«7  may  be  had  in  preparation  for  pleading,  or  aft^  issue 
joined  in  preparation  for  trial.  It  is  designed  to  accomplish  all 
the  purposes  of  a  bill  of  discovery,  except  the  procuring  of  the 
personal  testimony  of  the  party  himself,  and  is  liberally  allowed 
by  the  courts.  (2  R.  8. 199,  §  21-27  ;  8.  Laws  1841,  p.  22 ; 
Code  cf  Proc.  h  888 ;  Supreme  Court  Rules  of  1847,  ruUs 
27-80  ;  1849,  rules  8-11 ;  1852,  rules  8-11 ;  1864,  rules  8-11; 
FoUett  V.  Weed,  8  Boward?s  Pr.  R.  808 ;  Stanton  v.  Delor 
ware  Mut.  Ins.  Co.,  2  Sand/.  8.  C.  R.  662 ;  Moore  v.  Pentz, 
id.  664 ;  Powers  v.  Elmendorf,  4  How.  60 ;  PoUoek  on  Power 
of  Courts,  14, 22, 46,  [77  Law  Lib.,  O.  8.] ;  Bluck  v.  Gomperi, 
6  Eng.  Law  and  Eq.  R.  524;  Scott  v.  Waiker,  22  id.  184; 
1  Monelts  Pr.  bib.) 

n.  The  order  of  tiie  court  striking  out  the  def«ndaa!^p 
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answer,  fer  his  refiisal  to  make  the  discovery  required,  was  the 
correct  practice  in  the  case.  1.  This  yery  remedy  is  giren  by 
the  statute.  (2  R.  S.  200,  §  26.)  2.  It  is  also  within  the  au- 
thority given  by  the  code  of  procedure.  {Code,  §  388.)  3.  The 
positive  refusal  of  the  defendant  to  make  the  required  discovery 
was  sufficient  evidence  that  his  answer  was  a  sham  defense,  and 
authorized  the  striking  of  it  out  on  that  ground.  (Code,  $  152.) 
4.  The  course  taken  by  the  court  below  is  well  sustained  upon 
the  inherent  powers  of  a  court  to  exercise  an  equitable  jurisdic- 
tion over  its  suitors.  {People  v.  Oneida  Com,  Pleas^  18  Wend. 
652;  Swift  v.  CdUins,  1  Denio,  659;  1  Graham's  Prac,  Sd 
ed.  671-675 ;  Lawrence  v.  Ocean  Ins,  Co.,  11  JohTu  245 ;  Wat- 
lis  V.  Murray,  4  Cowen,  399.) 

ni.  The  several  orders  of  the  court  below,  requiring  the  de- 
fendant to  make  discovery,  are  not  proper  matter  of  review  on 
this  appeal.  1.  They  were  not  such  intermediate  orders  as  may 
be  reviewed  on  appeal  in  this  court  {Code,  i  11.)  2.  They 
were  an  exercise  of  the  discretionary  ^power  of  the  court  in  mat- 
ters of  mere  practice,  and  in  its  summary  control  over  the  con- 
duct of  suitors.  {Fort  v.  Bard,  1  Comst.  43 ;  Wakeman  v. 
Price,  8  id.  334.) 

Gardiner,  Ch.  J.  The  revised  statutes  declare  "  that  Uie 
supreme  court  shall  have  power  in  such  cases  as  shall  be  deemed 
proper,  to  compel  any  party  to  a  suit  pending  therein,  to  produce 
and  discover  books,  papers  and  documents  in  his  possession  or 
power,  relating  to  the  merits  of  any  such  suit,  or  of  any  defense 
therein."  (2  JR.  ^S.  199,  }  21.)  The  twenty-sixth  section  provides 
for  the  case  of  a  party  neglecting  or  refusing  to  obey  an  order 
for  such  discovery,  and  among  other  things,  authorizes  the  court 
to  strike  out  any  plea  or  notice  that  may  be  given.  The  first 
section  of  the  act  of  1841,  "  to  enlarge  the  powers  of  certain 
courts  of  record,"  (Laws  of  1841,  §  22,)  declares  that  the  supe- 
rior court  shall  possess  and  exercise  in  all  cases  pending  before 
it,  the  same  powers  granted  to  the  supreme  court  by  the  revised 
statutes,  to  compel  the  discovery  and  the  production  of  boob, 
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papers  and  documents,  in  cases  pending  before  that  court."  By 
the  twenty-third  section  of  the  revised  statutes,  "  to  entitle  a 
party  to  any  such  discovery,  he  shall  present  a  petition,  verified 
by  oath,  upon  which  an  order  may  be  granted  by  the  court  for 
such  discovery,  or  that  the  other  party  show  cause  why  the  dis- 
oovery  should  not  be  graated."  In  the  case  before  us,  the  plain- 
tiff presented  bis  petition  to  the  superior  court,  by  which  an 
order  was  granted  for  the  discovery  sought,  which  was  subse- 
quently modified  at  the  general  term,  and  made  peremptory 
upon  the  defendant ;  and  upon  his  neglect  to  comply  with  its 
provisions,  an  order  was  made  that  he  show  cause  why  his  an- 
swer should  not  be  stricken  out,  which  was  afterwards  made 
absolute,  after  hearing  the  defendant  in  opposition. 

It  will  be  perceived  that  the  proceedings  upon  the  part  of  the 
plaintiff  were  in  exact  conformity  to  the  requirements  of  the  28d 
section  above  quoted,  and  that  the  preliminary  order  of  the 
court  to  show  cause,  and  the  final  order  striking  out  the  answer 
of  the  defendant,  were  in  like  manner  expressly  authorized  by 
the  23d  and  26th  sections  of  the  same  statute.  There  is,  there- 
fore, no  objection  to  the  mode  in  which  the  discovery  was  sought 
or  the  relief  was  granted,  if  the  superior  court  had  jurisdiction 
to  act  at  all  in  the  premises.  It  is  claimed  that  the  22d  section 
of  the  act  requires,  "  that  the  supreme  court  shall,  by  general 
rules,  prescribe  the  cases  in  which  such  discovery  may  be  com- 
pelled." This  is  true.  But  the  omission  to  frame  rules  does  not 
annul  the  inherent  power  of  the  court  to  compel  a  discovery, 
or  the  power  granted  by  the  previous  section ;  but  the  general 
rules  were  designed  to  regulate  its  exercise.  (11  John,  R.  246 ; 
9  Wend.  458.)  Jurisdiction  does  not  depend  upon  the  rule,  but 
the  rule  is  a  consequence  of  the  jurisdiction.  By  the  act  of  1841, 
{supra,)  the  superior  court  '^  possess  and  may  exercise"  all  the 
powers  granted  to  the  supreme  court.  The  authority  thus  grant- 
ed is  not  suspended  until  rules  are  established  by  the  supreme 
court)  but  may  be  exercised  in  all  cases  where  the  mode  of  pro- 
ceeding is  prescribed  by  statute.  Such  is  the  case  before  us. 
The  888th  section  of  the  code  is  not  a  substitute  for  the  provi- 
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BioQS  of  the  revised  Btatates,  bat  auxiliary  to  them.  By  the 
previous  statute,  the  court  was  restricted  to  the  remedies  then 
provided,  where  a  discovery  was  refused  by  a  party,  against 
whom  an  order  for  that  purpose  had  been  granted.  Bat^  by  the 
code,  power  is  given  to  exclude  the  document  from  being  givea 
in  evidence,  or  to  punish  the  party  refusing,  or  both.  (Codt, 
i  388.) 

There  is  no  error  in  the  final  judgment  of  the  superior  eourl,  or 
in  the  intermediate  order  which  led  to  it.  It  mutt  therelcNre  be 
affirmed.  * 

Rtjoglbs,  Parker,  Edwards,  Allem  and  Skldbn,  Js., 

concurred. 

Dbnio  and  JoBmoN,  Js.,  dissented. 

Judgm^it  Affirmed. 


Db  Peyster  (Mgainst  Hasbrouck  and  others. 

Where  a  mortgage  does  not  cover  all  of  premises  owned  by  the  mortgagor  whkh 
he  by  ftlse  and  fhtodolent  rdpresentations  indaced  the  mortgagee  to  belkif 
were  included  therehi,  when  the  latter  made  a  loan  and  aooqptod  H  as  aeciiiil^ 
therefbr,  a  court  of  equity  will,  as  against  the  mortgagor  or  his  vofamtaiy 
grantee,  reform  the  mortgage  and  enforce  it  against  the  part  of  the  pnnins 
not  oHginally  embraced  therein. 

Accordingly,  where  an  applicant  for  a  loan  proposed  to  secure  its  repayment  by  a 
mortgage  upon  premises  which  he  stated  had  been  conveyed  to  him  by  a  ps^ 
ty  named,  and  by  fUse  and  fraudulent  representatioDB  indaoed  the  kodarto 
beUsre  that  certain  valuable  erections,  which  were  situate  on  acQacent  premiMi 
owned  by  the  applicant,  were  upon  the  premises  so  conveyed  to  him,  and  the 
lender  made  the  loan  and  accepted  a  mortgage  executed  by  the  applicant  con- 
taining a  description  which  included  only  these  premises,  believing,  and  His 
applicant  representing  to  him  that  the  erections  were  embraced,  aod  the  moi^ 
gaganoan  theresAer  conveyed  the  land  on  whkh  the  awstfap  wwe  i 
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vfttunU  ooniidentioB,  in  trust  for  his  wife ;  in  an  action  by  the  mortgagee 
against  the  mortgagor,  his  wife  and  her  trustee,  the  trnst  deed  was  acUndged  in- 
valid agunst  the  mortgage,  the  latter  was  refermed  so  as  to  embrace  the  land 
trith  the  erections  thereon,  and  a  decree  of  feredostue  and  sale  was  made  as  to 
an  the  pnaiisse. 

The  action  itm  oommeneed  in.  September^  1848^  by  DdPeyg- 
ter  agaiittt  Joseph  0.  HasbroudE  and  Elisa  his  wife  and  others. 
The  eompkiat  alleged  the  following  facts :  That  in  January^ 
1M6^  Joseph  0.  Hasbrouok  applied  to  the  plaintiff  in  New*  York 
&r  the  loan  of  $12,000,  and  represented  that  he  ow^ed  about 
seventy  acres  of  knd,  sitsate  in  New  Palts,  Ulster  eo.,  with 
tbe  buildings^  A>o»  thereon,  as  mei^ned  in  the  eertifio^tes  here- 
after referred  to^  upon  which  he  proposed  to  execute  amottg^hge 
to  secure  tiie  repayment  of  the  loan.  Subsequently,  and  during 
the  negotiation,  Hasbrouok  prodtieed  and  left  with  the  plaintiff 
a  certificate  signed  by  Samuel  Johnson  and  Martinus  Millspau^^ 
headed^  ^'  A  statement  of  property  owned  by  Joseph  0.  Haa- 
brouck  in  the  town  of  New  Palts,"  wherein  th^  certified  that 
the  property  therein  mentioned  was,  in  their  judgment,  wortk 
the  sums  set  opposite  each  portion  thereof,  and  in  which  the  land 
-was  stated  as  being  worth,  without  the  buildings  thereon,  $7000, 
aflkd  then  followed  an  enumeration  of  the  mills,  buildings,  &c. 
thereon,  each  estimated  at  a  separate  amount ;  and  among  these 
were  the  following :  '^  Tanning  yard  with  a  large  building,  and 
a  bark  mill  run  by  water,  worth  $1500 ',  two  store  houses  worth 
$1000 ;  a  large  house  occupied  as  a  tavern,  with  sheds  and  sta- 
bles, worth  $2000 ;  a  mansion  house,  worth  $8000 ;  and  a  awell- 
ing  house  occupied  by  one  Johnson,  worth  $2500."  The  value 
of  the  property  as  stated  ia  this  c^tificate,  amounted  to  $81,800. 
Hasbrouok  also  produced  and  left  with  the  plaintiff  another  cer- 
tificate of  valuation,  signed  by  WiUett  Linderman,  headed  ''  A 
statement  of  the  real  estate  owned  by  Joseph  0.  Hasbrouok  in 
1\ithilltown,  Ulster  co.,  a  fairm  of  about  70  acres,  including,"  d&c. 
Here  followed  a  statement  of  the  land,  and  the  various  ereo* 
tions  thereon,  with  the  value  of  each.  Among  these  were 
<^same  erections  mentioned  in  the  other  certificate,  and  the 
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valuation  of  the  entire  property  amounted  to  about  $27,000. 
The  plaintiff  being  satisfied  with  the  property  as   security 
for  the  proposed  >  loan,  referred  Hasbrouck  to  E.  H.  Owen, 
Esq.  as  his  attorney,  to  examine  the  title,  and  if  it  was  found 
satisfactory,  to  prepare  a  bond  and  a  mortgage  thereon  for  the 
amount.    Mr.  Owen  reported  that  the  title  was  satisfsustoiy^  and 
prepared  a  bond  and  mortgage,  the  former  of  which  was  executed 
by  Hasbrouck,  and  the  latter  executed  and  acknowledged  by  him 
and  hb  wife,  conditioned  for  the  payment  of  $12,000  and  interest 
The  prenvses  covered  by  the  mortgage  were  described  thei^in 
by  courses  and  distances,  and  a  reference  to  adjacent  lands  and 
•  monuments,  so  that  a  party  could  not  locate  them  without  going 
upon  the  ground  and  haying  them  traced  by  a  sunreyor  or  the 
lines  pointed  out    The  description  concluded  as  follows  :  "  con- 
taining sixty-eight  acres  and  -AAt)  be  the  same  more  or  less,  ex- 
cepting two  acres  and  -Ar?  formerly  belonging  to  James  MeCuI- 
lough."    The  mortgage  did  not  mention  or  refer  to  the  erections 
upon  the  mortgaged  premises.     The  complaint  alleged  that 
during  the  negotiation,  Hasbrouck  represented  that  the  premi- 
ses proposed  to  be  mortgaged,  and  upon  which  the  erections 
mentioned  in  said  certificates  were  situate,  had  been  conveyed 
to  him  by  the  Bank  of  Poughkeepsie,  and  the  description 
of  the  premises  in  the  mortgage  was  copied  from  the  deed 
which  he  furnished,  executed  by  the  Bank  of  Poughkeepsie  to 
him ;  that  when  the  mortgage  was  executed,  Hasbrouck  stated 
and  represented  that  it  covered  all  the  property  mentioned  in 
the  certificates  of  valuation  ;  and  that  subsequently,  and  befixre 
the  plaintiff  advanced  to  him  the  full  amount  of  the  $12,000,  he 
signed  a  paper  attached  to  the  certificates  of  valuation,  whereby 
he  stated  "  that  all  the  property,  mill  privileges,  buildings,  &e^ 
mentioned  and  valued  in  the  annexed  certificates,  are  eave^ 
and  intended  to  be  covered  by  the  mortgage  to  J.  Watts  De  Peya- 
ter,  (the  plaintiff,)  being  upon  the  land  purchased  of  the  Bank  of 
Poughkeepsie  20th  of  May,  1889,  and  were  offered  as  security 
for  the  same  loan,  when  it  was  applied  for,  and  that  he,  Hasbrouck 
considered  the  property  of  the  full  value  set  upon  it  in  said  cer- 
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tifieates.''  Before  the  plamtiff  adyanced  the  money  upon  the 
bond  and  mortgage,  Hasbrouck  executed  to  him  a  paper  by  which 
he  agreed  to  insure  the  properly  oflfered  as  security  for  the  loan 
to  the  amount  of  $12000,  and  keep  it  insured  for  that  amount 
during  the  existence  of  the  mortgage,^  and  to  assign  the  policy 
to  the  plaintiff  as  collateral  security.  That  the  plaintiff  made 
the  loan  and  accepted  the  mortgage,  relying  upon  and  beUeving 
the  representations  and  statements  of  Hasbrouck  that  it  covered 
all  the  property  mentioned  in  the  certificates,*  and  which  he 
owned  at  New  Paltz,  and  that  but  for  such  representations  and 
belief  he  would  nht  have  done  so ;  that  at  the  time  of  the  loan, 
Hasbrouck  assigned  to  him  policies  of  insurance  upon  the  build- 
ings mentioned  in  the  certificates  as  collateral  security,  and 
some  of  which  were  upon  the  property  which  was  not  included 
in  the  mortgage. 

The  complaint  further  averred  that,  in  point  c^  fiict^  the  tan- 
nery and  bark-mill  and  the  other  buildings,  above  particularly 
specified  as  contained  in  the  certifioatesj  were  not  upon  the 
premises  described  in  the  mortgage  or  embraced  within  the  de- 
scription  therein  contained,  but  were  situate  on  two  small  par^ 
eels  of  land,  the  one  containing  two  and  one  half  acres,  and  the 
other  one  acre  situate  adjacent  to  the  land  described  in  the 
mortgage,  both  of  which  parcels  were  owned  by  Hasbrouck  at 
the  time  of  the  negotiation  for  the  loan  and  the  execution  of 
the  mortgage.  Soon  after  the  bond  and  mortgage  were  exe- 
cuted and  the  money  advanced  thereon,  Hasbrouck,  by  a  deed 
executed  by  himself  and  Eliza  his  wife,  conveyed  the  two  small 
parcels  of  land  above  mentioned  to  one  Mitchell,  one  of  the  de- 
fendants, in  trust  for  the  separate  and  sole  use  and  benefit  of 
the  said  Eliza.  It  was  alleged  that  at  the  time  of  this  convey- 
ance, Hasbrouck  was  insolvent ;  that  he  subseqntoily  conveyed 
the  mortgaged  premises  to  a  third  person,  and  was,  at  the  time 
of  commencing  the  suit,  entirely  insolvent.  That  de&ult  had 
been  made  in  the  payment  of  the  amount  secured  by  the  mort- 
gage, and  that  the  premises  covered  thereby  were  an  inade- 
quate security  for  the  same. 

Kbh.— Vol.  I.  74 
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The  complaint  prayed  that  the  deed  in  trnst  to  Mitchell  of 
the  two  small  parcels  be  declared  void  as  against  the  plaintiS^ 
mortgage ;  that  the  lien  of  the  mortgage  be  decreed  to  extend  over 
the  said  two  small  parcels  of  land  and  the  erections  thereon,  with 
the  same  force  and  effect  as  thongh  they  had  been  included  therein ; 
and  that  the  usual  decree  of  foreclosure  and  sale  as  to  all  dte 
premises  be  made,  or  that  the  plaintiff  have  such  other  relief 
as  should  be  deemed  adequate  and  proper.  Hasbronck  did  not 
answer  the  complaint.  His  wife  put  in  an  answer,  by  which  she 
controverted  most  of  the  material  allegations  contained  in  the 
complaint,  and  insisted  that  the  two  parcels  conveyed  in  trust 
for  her  to  Mitchell  should  not  be  subjected  to  the  lien  of  iht 
mortgage.  Some  of  the  other  defendants  answered,  but  their 
claims  are  not  material  to  the  question  discussed  and  decided 
on  the  appeal  to  this  court. 

The  cause  was  tried  at  the  Ulster  county  circuit,  in  1851, 
before  Justice  Harris.  The  certificates  of  yaluation  and  tiie 
writing  executed  by  Hasbrouck  thereto  annexed,  and  also  the 
agreement  executed  by  him  to  insure  the  property  and  asrign 
the  policies  to  the  plaintifi^  were  read  in  evidence  as  the  sane 
are  in  the  complaint  stated.  The  bond  and  mortgage  were  abo 
given  in  evidence,  and  it  was  proved  that  Hasbrouck  assigned  to 
the  plaintiff  the  policies  of  insurance  upon  the  property  as  in  tlie 
complaint  alleged.  A  good  deal  of  other  evidence  was  given 
upon  the  trial,  but  the  same  and  the  conclusions  of  fikct  arrived 
at  by  the  justice  who  tried  the  cause,  are  sufficiently  stated  in 
the  opinion  of  Denio,  J.  Justice  Harris  denied  the  relief 
prayed  as  to  the  two  sifiall  parcels  of  land  not  included  in  Ae 
mortgage,  and  gave  the  usual  judgment  of  foreclosure  as  to 
the  premises  included  therein.  The  plaintiff's  counsel  excepted 
to  that  part  of  the  decision  denying  the  relief  asked  as  to  tbe 
premises  not  included  in  the  mortgage.  The  judgment  was 
affirmed  by  the  supreme  court  at  general  term  in  the  third  district 
The  plaintiff  appealed  to  this  court.  The  cause  was  submitted 
on  printed  points. 
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R.  W.  Peckham,  for  the  respondant, 

Denio,  J.  I  am  prepared  to  eoncur  with  the  sapreme  court 
in  its  conclusions  upon  the  matters  of  fact,  as  they  are  stated  in 
the  opinion  delivered  by  Mr.  Justice  Harris,  before  whom  the 
action  was  tried.  According  to  that  opinion,  which  I  think  is 
sustained  by  the  testimony,  the  defendant  Joseph  0.  Hasbrouck, 
in  the  spring  of  1846,  applied  to  the  tsomplainant  for  a  loan  of 
$12,000,  upon  the  secnrily  of  certain  real  estate  which  Has- 
brouck owned  in  the  county  of  Ulster,  and  which  he  offered  to 
mcHTtgage  to  the  plaintiff.  It  was  understood  between  them  that 
the  real  estate  to  be  mortgaged  was  the  same  which  had  been 
conveyed  to  Hasbrouck  by  the  Bank  of  Poughkeepsie,  and  dur- 
ing the  negotiations  for  the  loan  Hasbrouck  produced  and  deliv- 
'Cred  to  the  counsel  for  the  plaintiff  the  conveyance  executed  by 
Ihat  bank  to  him,  and  the  mortgage  ultimately  given  to  the 
plaintiff  was  copied,  as  to  the  description  of  the  premises,  from 
that  deed.  In  this  deed  the  premises  are  described  in  a 
manner  which  would  convey  no  precise  idea  of  their  partic- 
ular boundaries  to  a  person  not  acquainted  with  the  locality, 
nor  even  to  such  a  person  unless  he  had  traced  the  lines  on 
the  spot  with  a  chain  and  compass,  or  they  had  been  pointed 
out  to  him.  The  description  concluded  with  a  statement  that 
the  land  conveyed  and  described  contained  sixty-eight  acres 
and  sixty-nine  hundredths  of  an  acre,  and  there  was  excepted 
from  this,  two  acres  and  five-tenths  of  an  acre,  stated  to  have 
formerly  belonged  to  James  McGuUough.  During  the  negotia- 
tions, and  before  the  plaintiff  had  advanced  to  Hasbrouck  any 
part  of  the  money,  the  latter  exhibited  and  delivered  to  the 
plaintiff,  two  several  appraisements  of  the  real  estate  proposed 
to  be  mortgaged,  one  signed  by  Samuel  Johnson  and  Martinus 
Millspaugh,  and  the  other  by  Willett  Linderman.  The  first  was 
headed,  "  A  statement  of  property  owned  by  Joseph  0.  Has- 
brouck in  the  town  of  New  Paltz,"and  foots  at  $81,300;  and 
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the  other  was  entitled,  ^'  A  statement  of  real  estate  owned  by 
Joseph  0.  Hasbrouck,  in  Tnthilltown,  Ulster  county,  New-Yofky" 
and  the  aggregate  of  the  items  in  this  paper  was  $27,000.    Eadi 
statement  estimated  the  land  separately,  without  the  bnildingg| 
Its  being  about  seventy  acres,  and  worth  $7000.    The  remainder 
of  each  statement  consists  of  a  separate  yaluati<m  of  the  Tarious 
buildings  on  the  land,  consisting  of  manufiustories,  mills,  hotel 
and  dwellings  of  yarious  kinds.    The  two  statements  are  eadi 
designed  to  embrace  the  same  property,  some  of  the  buildings 
being  entered  under  diffiarent  names.    TuthiUtown  is  understood 
to  be  the  name  of  a  village  which  is  situated  in  the  town  of  New 
Paltz.    Annexed  to  these  appraisements  were  two  other  certifi- 
cates, signed  respectively  by  J.  0.  tinderman  and  E.  P.  Benja- 
min.   In  one  there  is  an  estimate  of  ^the  real  estate  in  land 
owned  by  the  said  Joseph  0.  Hasbrouck  in  Tnthilltown,"  and 
the  other  speaks  of  the  value  of  ^  the  properly  now  owned  by 
one  Joseph.  0.  Hasbrouck  in  TuthiUtown."    A  portion  of  die 
erections  thus  appraised,  seven  or  more  in  number,  and  embracing 
a  tannery,  mill  and  yard,  and  valued  together,  according  to  the 
certificate  of  value  which  states  the  lowest  prices,  at  $6500,  did  not 
in  truth  stand  on  the  premises  conveyed  to  Hasbrouck  by  the 
Bank  of  Poughkeepsie,*  but  are  two  pieces  of  land  immediately 
adjoining,  one  containing  two  and  an  half  acres,  and  the  odner 
one  acre  of  land ;  and  consequently  were  not  embraced  in  the 
,  plaintiff  ^s  mortgage.    Prior  to  the  payment  to  Hasbrouck  of  the 
whole  amount  loaned,  and  when  $1336.88  remained  to  be  ad- 
vanced, Hasbrouck,  at  the  instance  of  the  plaintifl^  signed  a 
statement  appended  to  the  certificates  of  value,  affirming  in  pes* 
itive  terms  that  all  the  property,  mill  privileges,  buildings,  &c^ 
mentioned  and  valued  in  the  certificates  of  value  which  hx^ 
been  mentioned,  were  covered  and  intended  to  be  covered  by  the 
mortgage  which  had  been  executed  to  the  plaintiff,  ^'  being,"  it 
was  added,  "  upon  the  land  purchased  of  the  Bank  of  Pough- 
keepsie, 20th  May,  1699,"  and  that  "  they  were  offered  as  seca- 
rity  for  the  siud  loan  when  it  was  applied  for."    The  plaintiff 
required  as  a  condition  to  the  loan,  and  which  was  ass^ted  to 
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by  Hasbroaok,  that  (be  latter  should  procure  polioies  of  insurance 
against  fire,  and  Hasbronck  procured  and  assigned  to  the  plain- 
tiff such  policies  in  respect  to  the  bnildings  on  the  small  pieces 
of  land,  as  well  as  in  regard  to  those  on  the  premises  purchased 
of  the  Bank  of  Pooghkeepsie,  and  included  in  the  plaintiff's 
mortgage.    There  are  a  few  other  dreumstsnces  less  material 
than  those  whidb  have  been  stated,  but  having  in  a  slighter  de- 
gree ihe  same  tendency.    The  supreme  court  concluded  from 
these  fiatcts,  and  all  the  evidence  in  the  case,  that  Hasbronck,  by 
the  metos  which  have  be^  referred  to,  induced  the  plaintiff  to 
believe  that  th^  bmldings  and  improvements  standing  upon  the 
small  paroels  of  land,  were  in  fiict  a  part  of  the  premises  described 
in  the  mortgage,-  and  that  the  plaintiff  was  actually  made  to  be- 
lieve that  his  mortgage  covered  all  the  property  described  in  the 
bertifioates  of  valuation ;  and  that  in  this  respect  the  plaintiff  was 
deceived  and  defirauded.    Agreeing  entirely  with  the  result  of 
the  ezainibation  of  the  learned  justice  of  the  supreme  court  in 
this  respect,  and  thinking  it  warranted  by  the  evidence,  I  do 
not  ccmsider  it  necessary  to  go  more  into  detail  on  this  part  of 
the  case. 

The  sapreme  court  was  of  opinion  that  it  did  not  possess  the 
power  of  so  reforming  the  mortgage  as  to  make  it  embrace  the  small 
parcels  of  land  upon  which  these  buildings  stood,  though  that  land 
wad  then  owned  by  Hasbronck  and  subject  to  his  disposal.  The 
hesitancy  of  the  court  arcfse  out  of  the  consideration,  that  the 
lender  understood  that  die  land  cbnveyed  by  the  Poughkeepsie 
bank  embraced  the  whole  promises  upon  which  he  had  agreed  to 
make  the  loan ;  and  that  inasiQuch  as  the  land  thus  oonveyed  was 
included  in  the  mortgage,  he  ob tuned  a  lien  upon  the  whole  sub- 
ject contemplated  by  the  agreement,  and  has  therefore  no  right 
to  this  species  of  redress.  But  the  extent  of  the  area  of  land 
^as  a  circumstance  of  tninor  consideration  compared  with  the 
buildings  and  improvements.  Two  or  three  acres,  more  or  less, 
would  vary  the  security  only  to  the  amount  of  as  many  hundred 
dollars,  whereas  the  &ilure  to  obtain  a  lien  on  the  buildings,  re- 
duced it  by  twice  as  many  thousands.    If  the  plaintiff  contract- 
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ed  for  a  Hen  restricted  by  the  limits  of  the  Pooghkeepsie  haxk 
Gonyeyance,  he  at  the  same  time  contracted  for  an  incumbraoee 
upon  all  the  land  npon  which  the  ennmerated  boildings  stood, 
and  the  latter  circumstance  we  cannot  fail  to  see  was  the  cmo 
which  must  have  operated  npon  his  mind  to  assent  to  the  trans- 
action.   It  does  not  appear  that  any  particolar  number  of  acres 
were  contracted  for,  or  what  precise  area  was  conveyed  by  the 
mortgage.    The  manner  in  which  Hasbronck  obtained  his  txlie 
'  was  a  circumstance  of  entire  indifference.    It  is  {dain  that  the 
plaintiff  was  mistaken  and  misled  when  he  supposed  that  the 
bank  conveyance  was  so  limited  as  to  leave  out  the  tannery,  &o- 
tory,  the  hotel,  &c.;  and  when  he  assented  to  have  the  premises 
contained  in  that  conveyance  transcribed  into  his  mortgage,  he 
acted  under  a  &tal  mistake  as  to  the  extent  of  the  premises  con- 
tained in  that  description.    He  thought,  and  Hasbrouck  induced 
him  to  believe,  and  knew  that  he  did  believe,  that  the  lines 
therein  mentioned,  when  traced  on  the  ground,  would  include 
the  tannery,  foctory,  &^,    To  me  it  seems  very  plain  that  it  is 
no  answer  to  say  to  the  plaintiff,  you  obtained  a  lien  upon  aD 
the  ground  contained  in  the  bank  deed.    He  can  properly  rq>ly : 
The  deed  from  the  bank  was  of  no  moment,  except  for  the  sup- 
position that  it  covered  the  valuable  erections  which  I  was  to 
obtain  a  lien  upon  as  security.    The  deed  was  used  only  as 
a  convenient  method  of  describing  those  premises ;  but  now  that 
it  appears  that  it  only  embraced  a  part  of  them,  it  would  be  in- 
equitable to  limit  me  to  the  deed  which,  in  the  actual  circum- 
stances, was  used  only  as  an  instrument  to  deceive.    The  case 
is  similar  to  WiswaU  v.  Hoff,  (3  Paige^  313,)  where  the  de- 
fendant, being  the  owner  of  a  certain  lot  No.  22.  bounded  on  the 
Hudson  river  at  the  line  of  tide  water,  had  obtained  a  grant  finom 
the  corporation  of  the  right  to  erect  a  wharf  in  front  of  his  lot, 
and  had  erected  such  wlugrf  thereon.    He  then  contracted  to  sell 
the  premises  to  the  complainant,  and  conveyed  them  as  lot  No. 
22,  d&c,  as  the  same  was  described  in  and  had  been  occupied  «id 
held  under  a  certain  deed  which  was  particularly  described,  ex- 
ecuted by  Van  Bensselaer  to  McCarton,  and  by  the  latter  as- 
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signed  to  the  defendant.  Now  this  lot  No.  22  did  not  embrace 
the  wharf,  nor  was  that  conveyed  by  Van  Rensselaer  to  McCar- 
tan,  but  the  defendant  held  it  under  a  different  title,  namely, 
the  grant  from  the  corporation.  The  defendant  by  his  answer 
insisted,  as  the  present  defendant  does,  that  he  did  not  intend 
to  sell  any  thing  more  than  the  lot  as  it  originally  was.  The 
chancellor  said  he  was  satisfied  from  the  evidence  that  this 
allegation  was  literally  true ;  bnt  he  was  also  of  opinion  that 
the  defendant  knew  that  the  plaintiff  did  not  so  understand  the 
bargain,  and  that  although  he  assented  to  take  a  conveyance 
limited  to  the  land  embraced  in  lot  No.  22,  and  conveyed  by 
Van  Bensselaer  to  McOartan,  it  was  only  because  he  believed 
that  lot  and  conveyance  embraced  the  wharf  as  well  as  the  up- 
land, and  he  decreed  that  the  defendant  should  execute  to  the 
plaintiff  a  release  of  the  wharf  This  case  is  upon  principle 
identical  with  the  one  before  the  court ;  and  it  is  unnecessary  to 
refer  to  cases  to  establish  the  familiar  doctrine  that  where, 
through  mistake  or  fraud,  a  contract  or  conveyance  fidls  to  ex- 
press the  actual  agreement  of  the  parties,  it  will  be  reformed  by 
a  court  of  equity  so  as  to  correspond  with  such  actual  agreement. 
The  English  cases  have  been  ably  digested  by  Chancellor  Eent^ 
and  the  principle  has  been  stated  with  his  accustomed  care  and 
accuracy  in  QiUespie  v.  Moon,  (2  John.  C.  R.  585.) 

There  is  no  evidence  that  the  defendant,  Mrs.  Hasbf  ouck,  was 
a  party  to  the  deception.  Her  contingent  right  of  dower  must 
not  therefore  be  affected  by  the  decree  or  sale  of  the  premises 
not  actually  embraced  in  the  mortgage. 

The  trust  deed  being  between  husband  and  wife,  and  no  con- 
sideration being  shown,  must  be  regarded  as  purely  voluntary. 
As  neither  Mrs.  Hasbrouck  or  the  trustee  are  proved  to  have 
partedwith  any  thing  to  obtain  that  conveyance,  it  cannot  be 
set  up  against  the  complainant's  equity.  {Burgh  v.  Francis, 
1  Eq.  Cos.  Ab.  820,  p/.  1 ;  Taylor  v.  Wheeler,  2  Vern.  564; 
Russel  V.  Russd,  1  Bro.  C.  R.  269 ;  Dickersdn  v.  TiUmghast, 
4  Paige,  215.) 


592     OASES  m  the  court  of  appeals. 

De  Peyster  against  HaBbnmck. 

The  jadgment  of  the  supreme  oonrt  must  be  reveraed,  and  a 
judgment  entered  declaring  the  rights  of  the  parties  aooordisg 
to  the  principles  stated  in  this  opinion,  and  with  the  usual  pro- 
vision contained  in  a  decree  of  foreclosure.  It  will  direct  tlie 
premises  described  in*  the  mortgage  to  be  first  sold,  and  the 
other  parcels  to  be  sold  only  in  the  event  of  a  defidenqr  in  the 
amount  of  principal,  interest  and  costs,  arising  out  of  the  first 
sale.  If  there  should  be  a  surplus  arising  out  of  the  sales  of  the 
smaller  parcels,  the  judgment  will' direct  that  it  be  retained  by 
the  sheriff  to  abide  the  further  order  of  the  court ;  it  will  direct 
the  plaintiff's  costs  in  the  supreme  court  to  be  paid  by  the 
defendant)  Joseph  0.  Hasbrouck,  and  no  costs  of  any  of  the  par- 
ties against  the  others  to  be  allowed  in  this  court  Should  die 
parties  be  unable  to  agree  upon  the  form  of  judgment,  it  will  be 
settled  on  notice  by  the  judge  by  whom  this  opinion  is  prepared. 

Allen,  J.,  delivered  an  opinion  to  the  same  effect 

Qardiner,  C.  J.,  and  Ruogles,  Johnson  and  Edwajeum^ 
Js.,  cpncurred. 

Paukeu,  J.,  was  in  fisivor  of  aflirmance,  and  Seldbn,  J.,  todc 
no  part  in  the  decision. 

Judgment  in  accordance  with  the  foregoing  opinion. 
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McClusket  against  Cromwell  and  another. 

The  statute  {Laws  of  1860,  ch.  278)  requiiiDg  a  coDtractor  with  the  state  to  exe- 
cute, with  sufScient  sureties,  a  bond  conditioDed  that  ho  will  pay  all  laborers 
employed  by  him  on  the  work  specified  in  his  contract,  does  not  provide  for 
flecnring  the  payment  of  laborers  employed  in  ooi^strocting  the  work  by  a  per- 
00a  to  whom  it  is  sub-let  by  the  contractor. 

The  bond  executed  pursuant  to  this  statute  is  security  only  that  the  contractor 
with  the  state  will  pay  the  laborers  to  whom  he  shall  be  indebted. 

Where  he  sub-lets  the  work,  and  the  sub-contractor  hires  laborers  to  perform  It  and 
omits  to  pay  them,  they  cannot  sustain  an  action  on  the  bond  for  their  wages. 

Korean  they  do  so,  although  the  contractor,  by  the  tenqs  of  his  contract  with  the 
state,  was  bound  to  perform  the  work  by  workmen  under  his  immediate  saper- 
intendenoe  and  not  by  a  sub-contractor,  and  although  the  sub-contracting  was 
without  the  consent  of  the  state  or  its  officers,  and  the  work  done  by  the  laborers 
fbit  the  sub-contractor  was  estimated  by  the  state  officers  and  paid  for  to  the  con- 
tractor as  though  done  by  him. 

The  rales  wluch  ahould  prevail  in  the  constructiou  of  statutes,  discossed.  Per 
Allen  and  Bu.ggles,  Js. 

The  action  was  commenced  in  the  supreme  court,  on  the  27 tk 
of  April,  1852.  The  complaint  alleged  that  in  Angost,'  1851, 
the  defendant  Cromwell  contracted  with  the  canal  commissioners 
of  the  state  of  New- York,  to  construct  locks  Nos.  108  and  109 
on  the  Black  Biver  Canal,  and  that  thereupon  he  and  IJtley,  the 
other  defendant,  pursuant  to  chapter  278  of  the  laws  of  1850,  ex- 
ecuted a  bond  to  the  people  of  the  state  of  New- York  in  the 
penalty  of  three  thousajid  dollars,  and  conditioned  that  if  the 
said  Andrew  £.  Cromwell,  his  heirs,  executors  and  administn^ 
tors,  should  and  did  well  and  truly  pay  or  cause  to  be  paid  in 
full,  the  wages  stipulated  and  agreed  to  be  paid  to  each  and  every 
laborer  employed  by  him  or  his  agents  in  the  coneitruction  of  the 
work,  specified  in  a  certain  contract  for  the  construction  of  locks 
No.  108  and  109,  Black  Biver  Canal,  made  between  the  canal 
commissioners  of  the  state  of  New- York,  of  the  first  part,  and 
the  said  Andrew  E.  Cromwell,  bearing  date  the  18th  day  of  Au- 
gust, 1851,  as  often  as  once  in  each  month,  during  the  progress 
of  said  work  or  construction,  pursuant  to  the  provisions  of  an 
act  of  the  legislature  of  the  state  of  New- York,  passed  April 
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10th,  1850,  entitled  ''  An  act  to  secnre  the  payment  of  wages  to 
laborers  employed  on  the  canals  and  other  public  works  of  this 
stat^,"  then  the  said  obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  virtue  ;  which  bond  was  deliyered  to  the  canal  com- 
missioner haying  charge  of  the  letting  cS  the  contract,  and  by  him 
filed  in  the  office  of  the  clerk  of  Lewis  county,  that  being  the  coun- 
ty in  which  the  locks  were  to  be  constructed.     The  complaint  fur- 
ther averred  that  the  plaintiff  and  a  number  of  other  persons,  who 
'were  named,  were,  during  the  months  of  February  and  March,  and 
up  to  April  16, 1852,  employed  as  laborers  in  the  constmctica 
of  said  locks  by  the  defendant  Cromwell  or  his  agents,  or  by 
those  acting  under  him  in  the  construction  thereof,  and  that 
their  respective  work  and  labor  at  the  wages  stipulated  therefiir 
amounted  to  sums  which  were  specified,  being  in  the  aggregate 
$562.78 ;  that  each  of  the  other  persons  named  as  laborers  had 
assigned  and  transferred  his  demand  to  the  plaintiff  and  dist 
Cromwell  neglected  and  refused  to  pay  the  amount.    The  defend- 
ant Utley  made  no  answer  to  the  complaint.    Cromwell  answered 
and  denied  each  allegation  of  the  complaint ;  he  also,  by  way  of 
a  further  answw  alleged  that  he  sub-let  to  one  Shippey  the  eoa- 
struction  of  the  walls  of  the  locks,  and  that  the  plaintiff  and  his 
assignors  were  employed  by  and  performed  the  labor  menti(»ed 
in  the  complamt  for  Shippey.    The  plaintiff  by  reply  denied  ths 
new  matter  contained  in  the  answer. 

The  cause  was  tried  before  a  referee,  who  found  the  foUowiog 
fiMts,  viz :  That  on  the  18th  of  August,  1851,  Cromwell  entered 
into  a  contract  with  the  canal  commissioners  of  the  state  of 
New- York,  by  which  he  covenanted  to  construct  said  locks  108 
and  109,  for  certain  prices  therein  specified.  This  contract 
contained  the  following  provision :  "  and  the  said  Cromwell 
further  agrees  to  perform  the  several  stipulations  of  this  con- 
tract by  hipaself,  and  workmen  under  his  immediate  sdperin- 
tendence,  and  not  by  a  sub-contract  or  sub-contractor,  except  fir 
the  delivery  of  materials."  Simultaneously  with  the  making 
of  the  contract,  Cromwell  as  principal,  and  Utley  as  his  surety, 
executed  the  bond  mentioned  ip  the  cpmplaint,  conditioned  as 
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ifi  therein  alleged.  That  on  the  2d  of  September,  1851,  Crom- 
well entered  into  a  written  contract  with  one  Shippey,  by  which 
the  latter  agreed  to  do  the  masonry  on  the  walls  of  the  locks,  and 
Cromwell  agreed  to  furnish  the  foundations  completed  for  the 
-walls,  to  do  all  necessary  bailing,  and  to  pay  Shippey  a  specified 
price  per  yard  monthly,  as  the  work  progressed,  less  ten  per  cent 
which  Cromwell  was  to  retain  till  the  work  was  done,  as  se- 
curity for  Shippey's  performance.  No  consent  was  given  by 
the  state  or  any  of  its  officers  to  this  contract  between  Crom« 
well  and  Shippey ;  nor  did  the  state  or  its  officers,  recognize  or 
deal  with  any  one  but  Cromwell  in  the  construction  of  the  locks, 
or  in  paying  for  the  work  done  thereon.  That  the  plaintiff 
in  this  suit,  and  the  several  persons  named  in  the  complaint^ 
whose  demands  the  plaintiff  holds  by  assignments,  were  em- 
ployed by  Shippey,  in  the  work  done  upon  said  locks  under  his 
contract ;  that  they  were  so  employed  durbg  the  months  of 
February,  March,  and  to  the  16th  of  April,  1862,  on  which  day 
Shippey  absconded,  and  Cromwell  thereafter  carried  on  the 
work  of  constructing  the  locks  under  his  immediate  direction ; 
that  the  wages  due  to' the  plaintiff  and  the  other  persons  named 
in  the  complaint,  and  whose  demands  were  duly  assigned  to  the 
plaintiff,  over  and  above  all  payments,  amounted  at  the  above 
named  day  to  the  sum  of  $562.78 ;  and  that  the  plaintiff  and 
his  assignors  had  no  knowledge  of  the  existence  of  the  contract 
between  Cromwell  and  Shippey.  That  the  work  donc^  upon  said 
locks,  including  the  part  performed  by  the  labor  of  the  plaintiff 
and  his  assignors,  was  all  estimaj^  by  the  engineers  employed 
on  said  canal,  to  Cromwell ;  and  all  the  moneys  paid  by  the  state 
for  the  work  upon  said  locks  were  paid  to  and  received  directly 
by  Cromwell,  as  the  contractor  therefor. 

Upon  the  facts  so  found,  the  referee  decided : 

(1.)  That  the  spirit  and  intent  of  the  act  of  April,  1850,  and 
of  the  bond  required  to  be  given  under  it,  were  to  provide  for 
the  payment  of  the  laborers  upon  the  public  works,  whether  di- 
rectly employed  by  the  contractor,  by  an  immediate  and  per- 
sonal employment,  or  mediately  and  by  the  intervention  of  a 
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subcontractor ;  and  that  the  facts  proved  in  this  case  bring  the 
plaintiff  and  his  assignors  within  the  protection  of  the  statute 
and  entitle  him  to  arail  himself  of  the  security  of  the  bond 
of  the  defendants,  and  that  on  this  ground  he  is  entitled  to 
recover. 

(2.)  That  under  the  circumstances  of  this  case,  83  betweea 
the  contractor,  Cromwell,  and  the  plaintiff  and  his  assignon^ 
Shippey  is  to  be  held  and  recognized  as  the  agent  of  Crom- 
well, in  the  construction  of  the  work  upon  which  the  plaintiff 
and  his  assignors  were  engaged,  and  on  this  ground  the  plain- 
tiff is  entitled  to  recover  upon  the  bond  the  amount  thus  earned. 

To  each  of  these  decisions  the  counsel  for  the  defendants  ex- 
cepted. The  referee  ordered  judgment  in  favot*  of  the  plaintiff 
for  $562.78  and  interest,  which  was  entered.  On  appeal  this 
judgment  was  affirmed  by  the  supreme  court,  at  a  general  tern 
in  the  5th  district.    The  defendants  appealed  to  this  court 

N.  HiUj  Jr.,  for  the  appellants. 

P.  Keman,  for  the  respondent. 

W.  F.  Allen,  J.  The  contractor  Cromwell  was  not  prbhib- 
ked  by  any  law  from  sub-letting  the  work  of  constmctmg  the 
locks  agreed  to  be  built  by  him.  But  for  the  provisions  of  Us 
ccmtract  with  the  canal  commissioners  he  would  have  been  at 
liberty  tp  perfoHn  his  undertaking  with  the  state  by  sub-contnuci- 
ors  or  by  any  other  instrumentality  that  he  had  ^eased  to 
employ. 

The  provisioB  against  subletting  was  inserted  by  the  canal 
commissioner  in  his  contract^  for  the  reason  that  it  was  supposed 
calculated  to  promote  the  interests  of  the  state,  and  secure  tiie 
faithful  performance  of  the  work,  and  not  with  a  view  to  benefit 
the  laborers  or  material  men  employed  upon  it.  It  was  an  agre^ 
ment  by  the  contractor  with  the  state,  and  not  with  thosa  wko 
shoold  labor  in  building  the  locks ;  neither  was  it  made  really  or 
nominally  for  the  benefit  of  the  latter.    As  the  < 
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sioners  were  not  required  by  any  law  or  by  any  duty  to  the  la- 
borers to  require  the  ineertion  of  this  provision  in  the  contract, 
80  the  agents  of  the  state  after  the  execution  of  the  agreement, 
and  at  any  time  daring  its  performance,  without  consulting  those 
employed  upon  the  work,  or  doing  them  any  injustice,  could  have 
consented  to  erase  it  or  expressly  waived  a  compliance  with  its 
terms,  or  acquiesced  in  a  sub-letting  in  violation  of  it.  By  the 
terms  of  it,  the  contractor  incurred  a  duty  to  the  state,  but  not 
to  the  laborers,  who  in  turn  acquired  no  rights  under  it.  What 
would  have  been  the  rights  or  the  proper  proceedings  on  the  part 
of  the  state  upon  the  breach  of  the  obligation  not  to  sublet, 
-whether  they  could  have  annulled  the  contract  or  sustained  an  ac- 
tion, it  is  not  necessary  to  inquire  ;  it  is  enough  that  no  rights 
or  remedies  would  have  accrued'  to  the  laborers.  (  Winterbot- 
torn  V.  Wright,  10  M.  ^  W.  109 ;  Thomas  v.  Winchester,  2 
Seld.  408 ;  ToUit  v.  Sherstane,  5  M.  4'  W.  283.)  The  con- 
tract  of  the  canal  commissioners  with  Cromwell  was  designed  to 
prescribe  and  regulate  the  reciprocal  rights  and  duties  of  the 
contracting  parties  as  between  themselves,  and  every  covenant 
and  agreement  on  the  part  of  Cromwell  was  for  the  benefit  and 
to  protect  the  interests  of  the  st&te,  while  the  bond  in  suit  was 
for  the  benefit  of  the  laborers,  and  in  it  the  state  as  such  had  no 
interest  The  two  contracts  had  each  its  separate  and  distinct 
functions  to  perform ;  in  each  the  contracting  parties  were  differ- 
ent and  there  was  no  connection  between  them,  except  that  the 
bond  in  suit  grew  out  of  the  &ct  that  Cromwell,  one  of  the  defend- 
ants, had  become  acontractor  upon  tbe  public  works  of  the  state  but 
the  terms  of  hi3  contract  did  not  enter  into  or  regulate  the  terms 
and  conditions  of  the  bond,  which  were  fixed  and  regulated  by  stat- 
ute. The  terms  of  the  contract  of  Cromwell  throw  no  light  upon 
and  afford  no  aid  in  the  construction  of  the  defendant's  engagement. 
The  condition  of  the  bond  is  in  substantial  conformity  with 
the  statute  under  which  it  was  taken,  {Laws  of  1850,  ch,  278,) 
and  is  to  the  effect  that  the  said  Cromwell  '^  shall  and  do  well 
and  titily  pay  or  cause  to  be  paid  in  full  the  wages  stipu- 
lated and  agreed  to  be  paid  to  each  and  every  laborer  em- 
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ployed  by  him  or  his  agent  or  agents,  in  the  constractaon  of  tbe 
work  specified  in  a  certain  contract  for  the  construction  of  locks 
Nos.  108  and  109,  Black  River  Canal,  made  d&c,  as  often  as  onoe 
in  each  month,  pursuant  to  the  provisions  of  an  act  of  the  leg^ 
lature  of  this  state,  passed  April  10, 1850;  entitled  '  An  act  to 
secure  the  payment  of  wages  to  laborers  employed  on  the  canals 
and  other  public  works  of  this  state.'    The  statute  provides  that 
public  officers  letting  any  contract  for  work  for  the  state,  shall 
require  and  take,  in  addition  to  the  bond  now  required  by  law 
for  the  security  of  the  state,  a  bond  with  good  and  sufficient 
sureties,  not  less  than  two,  conditioned  that  such  contractor  shall 
well  and  truly  pay  in  full,  at  least  once  in  each  month,  all  labor- 
ers employed  by  him  on  the  work  specified  in  such  contract,"  &c. 
The  liability  of  the  defendants  depends  upon  the  true  con- 
struction of  their  contract,  read  in  the  light  of  the  statute  in 
pursuance  of  which  it  was  made.    Whatever  may  be  the  lia- 
bility of  Cromwell,  the  principal,  either  to  the  state  x>r  to  the 
laborers  employed  in  the  construction  of  the  work  done,  is  the 
liability  of  TJtley,  the  surety ;  and  consequently  the  joint  liability 
of  both  defendants  upon  their  bond  cannot  be  extended  beyoncl 
the  fiur  import  of'  the  -  undertaking.     The  principle   is  well 
settled,  that  a  surety  is  not  held  beyond  the  fair  scope  of  ids 
engagement,  and  that  in  contracts  of  suretyship,  above  all  other 
contracts,  the  meaning  of  words  and  phrases  is  not  to  be  extended 
to  the  prejudice  of  the  surety,  but  that  words  «hall  be  taken  to 
have  been  used  in  their  ordinary  popular  sense.    In  other  words, 
the  liability  of  sureties  is  always  strictissimi  Juris,  and  shall 
not  be  extended  by  construction.    ( Wcdsh  v.  Bailie,  10  John. 
181 ;    U.  States  v.  Jones,  8  Peters,  899 ;  Same  v.  Boyd  ^  oL 
16  id.  187;   Miller  v.  Stewart,  9   Wheat.  702,  708.)    The 
bond  provides  for  the  payment  of  the  wages  stipulated  and 
agreed  to  be  paid  to  the  laborers  employed  by  Cromwell  or  his 
agent  or  agents,  and  that  upon  the  failure  of  Cromwell  "  to  pay 
to  each  and  every  of  the  laborers  so  as  aforesaid  employed  by 
him,  as  is  herein  provided,  then  each  and  every  of  said  laborers 
to  whom  the  aforesaid  Cromwell  shall  then  be  indebted,  n»y 


ALBAI9T,  DECEMBER,  1854.  599 

McCluskey  agaimt  Cromwell. 

bring  an  action  on  this  inBtroment  in  his  or  her  own  name,  pnr- 
Buant  to  the  provisions  of  the  act  aforesaid,  for  the  recovery  of 
the  amount  of  such  indebtedness."    The  referee  has  found  that 
the  plaintiff  and  the  other  laborers  to  whose  claims  the  plaintiff 
has  succeeded  by  assignment,  were  employed  by  Shippey,  and 
consequently  that  they  were  not  employed  by  Cromwell.    Unless 
therefore  the  word  "employment"  means  one  thing  in  the  judg- 
ment of  the  referee,  and  another  in  the  undertaking  of  the  parties, 
the  laborers  were  not  employed  by  Cromwell  within  the  intent 
of  the  bond.     It  is  not  the  labor  performed  upon  the  work  alone, 
which  gives  the.  laborer  rights  under  the  bond,  but  it  is  labor 
done  in  pursuance  of  an  employment'by  Cromwell.    To  employ, 
is  ''  to  engage  in  one's  service ;  to  use  as  an  agent  or  substitute 
in  transacting  business;  to  commission  and  intrust  with  the 
management  of  one's  affairs ;"  and  when  used  in  respect  to  a  ser- 
vant or  hired  laborer,  is  equivalent  to  hiring,  which  implies  a 
request  and  a  contract  for  a  compensation,  and  has  but  this  one 
meaning  when  used  in  the  ordinary  affairs  and  business  of  life. 
By  laborers  employed  by  Cromwell,  mentioned  in  the  condition 
of  the  bond,  are  intended  those  hired  by  him,  working  at  his 
request,  and  under  an  agreement  on  his  part  to  compensate  them 
for  their  services ;  and  employment  by  Shippey,  as  found  by  the 
referee,  in  this  sense  excludes  the  idea  of  employment  by  Crom- 
well.    The  plaintiff  and  his  co-laborers  were  confessedly  the 
servants  and  agents  of  Shippey,  and  could  not  at  the  same  time 
and  in  the  same  sense  be  the  servants  and  agents  of  CromwelL 
Shippey  was  indebted  to  them  upon  his  contract  of  hiring,  and 
there  being  nothing  in  this  case  to  take  it  out  of  the  ordinary 
rule,  it  follows  that  Cromwell  was  not  indebted  to  them  upon 
the  same  contract.    It  is  not  claimed  that  ordinarily  these  men 
could  be  said  in  legal  or  popular  parlance  to  have  been  ettiployed 
by  Cromwell ;  and  if  not,  then  as  against  the  surety  a  different 
effect  should  not  be  given  to  the  transaction  or  to  the  words 
used.    We  are  not  at  liberty,  in  order  to  extend  the  liability  of 
the  parties  to  the  bond,  one  of  whom  is  a  surety,  to  strike  out 
of  the  condition  the  words  "  by  him  or  his  agent  or  agents,"  so 
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that  it  shall  provide  in  terms  for  the  payment  of  ^  each  vai 
every  laborer  employed  in  the  construction  of  the  work,"  witt 
out  reference  to  the  employer.  The  contract  thus  modiiiei 
would  be  entirely  different  from  that  actnallj  made  by  the 
parties. 

The  liability  of  the  defendants  is  made  to  rest,  in  the  jvdg- 
ment  of  the  referee  and  of  the  court  below,  in  part  upon  a  quasi 
agency  of  Shippey  for  Cromwell  in  the  employment  of  the  hr 
borers  and  construction  of  the  work,  and  the  relation  of  prmei- 
pal  and  agent  between  them  is  supposed  to  grow  out  -of  the  pecii- 
Uar  circumstances  and  equities  of  the  case.    We  have  seen  tbat 
no  rights  result  to  the  laborers  from  the  agreement  not  to  sub- 
let.   It  was  neither  criminal,  immoral  or  illegal  to  perform  tbe 
work  by  sub-contractors.    It  was  merely  a  violation  of  contract 
for  which  the  adverse  contracting  party  had  a  remedy  by  aetiaa 
or  otherwise.    It  is  not  necessary  to  ignore  the  imderJettbg 
and  call  it  an  agency,  to  avoid  the  presumption  or  appetivK'^ 
of  illegality  or  criminality.     Third  persons  had  no  interest  ia 
the  coventot  against  underletting,  and  the  relations  of  the  ptf- 
ties  were  not  changed  by  reason  of  it,  neither  did  any  eqm&s 
accrue  to  third  persons  in  consequence  of  it.  The  contractor  oovU 
not  have  saved  himself  from  the  consequences,  whatever  they  wer^ 
of  subletting,  by  calling  it  an  "  agency."    The  distinction  be- 
tween a  subcontractor  and  agent  is  well  marked  and  define^ 
and  the  rights  and  liabilities  growing  out  of  the  different  rdi- 
tions  of  principal  and  agent,  and  contractor  and  sub-contnctoTt 
are  equally  well  understood,  and  cannot  be  supposed  to  he^ve 
been  confounded  by  the  parties  to  this  bond.     The  distinction  tf 
recognized  in  BlcJce  v.  jFVrrw,^!  Seld.  48,)  and  in  PooU  ▼• 
Palmer,  (9  M,  ^  W.  71.)    Whenever  the  relation  of  master  ini 
servant  ceases  to  exist,  the  liability  by  virtue  rf,  or  gw*" 
ing  out  of  the  relation,  ceases.    The  relation  of  sub-contnctor 
and  agent  being  entirely  distinct  and  incompatible,  and  the  ref- 
eree having  found  that  in  fact  Shippey  was  sub-contractor,  •» 
as  such  employed  the  laborers,  we  could  not  rightfally  9ifl°i^ 
that  he  was  the  agent  of  Cromwell,  either  in  contempWi^* 
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-la^  or  of  the  parties  to  the  contract.  Again,  the  condition  of 
tlie  bond  is  for  the  payment  of  an  indebtedness  of  Cromwell,  and 
sneh  indebtedness  cannot  be  predicated  upon  an  employment  by 
Shippey  of  servants  and  laborers  to  perform  for  him  the  work 
lie  had  undertaken  to  do  for  Cromwell,  for  the  compensation  and 
upon  the  terms  agreed  upon.  Aside  from  the  statute  and  the 
bond,  it  is  clear  an  action  wotdd  not  lie  against  Cromwell  upon 
«ny  legal  liability,  or  any  agreement,  express  or  implied)  to  pay 
the  laborers  employed  by  Shippey ;  and  if  not,  then  th^re  was 
no  indebtedness  by  whi^h  the  obligors  became  liable  by  their 
bond.  Their  liability  is  based  upon  a  subsisting  legal  indebted- 
ness of  Cromwell  the  prmcipal. 

Sut  laying  out  of  view  the  fact  that  this  obligation  should  be 
construed  as  a  surety  contract,  and  giving  the  statute  and  the 
bond  that  reasonable  and  fiE^ir  interpretation  which  their  language 
demand,  I  can  see  no  ground  for  asserting  the  liability  of  the 
defendants.  We  are  urged  to  give  these  instruments  an  equit- 
able construction,  in  view  of  the  supposed  equities  represented 
by  the  plaintiff,  and  a  liberal  construction  so  as  effectually  to 
meet  the  beneficial  end  which  the  legislature  had  in  view  in 
the  enactment,  and  prevent  a  failure  of  the  contemplated  rem- 
edy. It  is  beyond  question  the  duty  of  courts  in  construing  stat- 
utes, to  give  effect  to  the  intent  of  the  law-making  power,  and 
se^k  for  that  intent  in  every  legitiniate  way.  But  in  the  cour 
stmction,  both  of  statutes  and  contracts,  the  intent  of  the  fira- 
mers  and  parties  is  to  be  sought  first  of  all,  in  the  words  and 
language  employed,  and  if  the  words  are  free  from  ambigu^ 
ity  and  doubt,  and  express  plainly,  clearly  and  distinctly,  the 
sense  of  the  firamers  of  the  instrument,  there  is  no  occasion  to 
resort  to  other  means  of  interpretation.  It  is  not  allowable  to 
interpret  what  has  no  need  of  interpretation,  and  when  the  words 
have  a  definite  and  precise  meaning,  to  go  elsewhere  in  search 
of  conjecture  in  order  to  restrict  or  extend  the  meaning.  Stat- 
utes and  contracts  should  be  read  and  understood  according  to 
the  natural  and  most  obvious  import  of  the  language,  without 
resorting  to  subtle  and.  forced  construction  for  the  purpose  of 

Ker.— Vol.  I.  76 
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either  limiting  or  extending  their  operation.    Courts  cannot  cor- 
rect Bttpposed  errors,  omissions  or  defects  in  legislation,  or  nrj 
by  constraction,  the  contracts  of  parties.    The  office  of  inter- 
pretation is  to  bring  sense  ont  of  the  words  used,  and  not 
bring  a  sense  into  them.  {tAeber^s  Pclit  and  Le.  HermeneuiicB^ 
87;  2 Ruih,  Inst. ch.7,i2]Seary*s  Com. m Const,  i 392;  Pwr- 
djfY.  The  People,  4  HiU,  884;  Smith's  Statutes,  ^-c.  5478; 
Waller  ▼.  Harris,  20  Wefid.  561.)    The  rak  is  weU  expressed 
by  Jadge  Johnson,  in  Newell  v.  The  People,  (3  Sdden,  97,)  m 
these  words,  "  Whether  we  are  considering  an  agreement  between 
parties,  a  statnte  or  a  constitution,  with  a  view  to  its  interpre- 
tation, the  thing  we  are  to  seek  is,  the  thought  which  it  ex- 
presses.   To  ascertain  this,  the  first  rescMrt  in  all  cases,  is  tothe 
natural  signification  of  the  words  employed,  m  the  order  sod 
grsncmiatical  arrangement  in  which  the  firam^*8  of  the  instnunest 
haye  plaoed  thenL    If,  tiras  regarded,  the  words  embody  a  dei- 
nite  nieaning,  which  invohrea  no  absurdity  and  no  contradictun 
between  different  parts  of  the  same  writing,  then  ftat  meBwa^ 
apparent  upon  the  face  of  the  instrument  is  the  one  which  alone 
we  are  at  liberty  to  say  was  intended  to  be  oonreyed.     In  mA 
a  case,  there  is  no  room  for  construction.    That  which  tiie  wordi 
declare,  is  the  meaning  of  the  instrument ;  and  neither  courts 
nor  legislatures  have  the  right  to  add  to,  or  take  away  from  that 
neani]^.'' 

In  the  ststute  and  bond  under  consideraiion,  we  haye  a  dev 
sad  predse  provision  for  an  indebtedness  of  Cromw^  to  labonn 
employed  by  him,  in  the  natural  reading  of  the  words  ni  tiieir 
ordinary  and  most  obvioss  sense,  not  needing  and  not  n/iakting 
^  any  interpretation.  To  this  extent  they  interpret  themsebas. 
This  one  class  of  cases  is  provided  fi)r,  and  it  is  now  sought  to 
embrace  another  and  distinct  dass  of  cases,  another  setef  bbor- 
ers,  upon  the  doctrine  of  equitable  oonstruetion.  KtheatatateiBfl 
undertaking  could  have  no  effect  except  by  resort  to  this  lihenl 
eonstmetion  and  extended  application  of  these  terms^  thsre 
wodd  be  more  reason  to  resort  to  conjecture  to  ascertain  tfce 
meaning  of  the  firsmers  of  the  instruments.    But  full  eflboten 
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l\e  given  to  the  instnunents  without  the  omiataral  and  fbreed 
construction  sought  to  be  engrafted  upon  them,  and  therefore 
one  true  sense  being  given  to  the  words,  and  that  being  the  ap- 
parent and  obvious  sense,  within  well  settled  rules  of  legal  her- 
mcneutics,  we  cannot  properly  seek  for  another  sense.  {Ldeber^ 
ut  supra,  86.)  As  we  have  seen,  the  natural  and  obvious  mean- 
ii^  of  the  statute  and  obligation  is  to  secure  the  payment  of 
the  indebtedness  of  Cromwell  to  laborers  employed  by  him; 
and  the  claim  sought  to  be  brought  by  construction  within  the 
"benefit  of  the  statute  and  of  the  agreement,  is  an  indebted- 
ness of  Shippey  to  laborers  employed  by  him,  an  entirely  differ- 
ent matter.  Perhaps  had  the  case  of  sub-letting  occurred  to  the 
legislature,  they  would  have  also  provided  for  it,  and  perhaps 
Lad  Utley  been  requested  to  become  security  for  Shippey's 
debts,  he  would  have  done  so ;  but  neither  has  been  done^  and 
the  courts  can  neither  usurp  the  functions  of  the  legislature,  by 
doing  or  assuming  as  done  what  tiiej  may  think  should  have 
been  done  in  the  way  of  legislation,  or  take  the  place  of  con- 
tracting parties,  and  vary  the  terms  of  thaur  agreements  to  meet 
any  supposed  equities.  The  cases  of  King  y.  Bird,  (2  B.  ^ 
JMJL  52,)  Donaldsm  v.  Wood,  (22  Wend.  895,)  decided  in 
the  court  for  the  correction  of  errors,  and  Millered  v.  T%e  Lake 
Ontario,  Auburn  and  New-  York  Railroad  Co.,  (9  How.  Pr.  R. 
238,)  are  all  analogous  in  principle,  and  decided  upon  the  rules 
of  legal  interpretation  which  we  have  sought  to  apply  to  this 
case ;  and  if  the  principles  upon  which  these  cases  were. decided 
are  sound,  as  we  believe  them  to  be,  they,  with  the  reasoning  of 
the  chancellor  in  22  Wendell,  and  of  Judge  Selden  in  9  Howard, 
apply  with  fiill  force  to  the  case  before  us,  and  are  condusive 
against  the  right  of  the  plaintiff  to  recover. 

The  judgment  of  the  supreme  court  must  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

.  GAJtDiNER,  0.  J.,  Johnson,  Parker  and  Selden,  Js., 
oonoorred  in  the  foregoing  opinion.  Dsnio,  J.,  having  been 
counsel  in  the  cause,  took  no  part  in  the  decision. 
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BuGGLES,  J.,  (dissenting.)  This  action  is  brought  on  a  canal 
contractor's  bond  to  the  people  of  this  state,  taken  in  parsuanoe 
of  the  statute  passed  April  10th,  1850,  entitled  ^  An  act  to  se- 
cure the  payment  of  wages  to  laborers  employed  on  the  canals 
and  other  public  works  of  this  state."  The  facts  are  stated  in 
the  special  report  of  the  referee. 

The  first  section  of  the  act  of  1850  makes  it  the  duty  of  the 
officer  having  charge  of  the  letting  of  any  of  the  canals  or  other 
public  works  of  this  state  to  require  and  take,  in  addition  to  the 
bond  required  for  the  security  of  the  state,  a  bond  with  snreties, 
*'  conditioned  that  such  contractor  shall  well  and  tmly  pay  in 
full,  at  least  once  in  each  month,  all  laborers  employed  by  hiiii, 
in  the  mode  specified  in  such  contract.'^    The  defendants  now 
insist  that  they  are  not  liable  on  the  bond  because  the  plaintiff 
and  his  assignors  were  hired  by  Shippey,  the  sub-contxactor, 
and  therefore,  as  they  contend,  were  not  employed  by  Cromwel^ 
the  contractor,  within  the  meaning  and  intent  of  the  etatate. 

In  construing  a  statute,  courts  must  never  lose  sight  of  its 
object  and  intent.  Statutes  are  to  be  expounded  according  to 
the  ordinary  sense  of  the  words,  unless  such  construction  woold 
be  inconsistent  with,  or  contrary  to  the  declared  or  implied  in- 
tention of  the  framers  of  the  law,  in  which  case  the  grammatical 
sense  of  the  words  may  be  modified,  restricted  or  extended  to 
meet  the  plain  policy  and  purview  of  the  act.  But  in  suck 
case  the  intent  must  be  obvious  and  must  be  collected  firom  the 
words  of  the  act.  Courts  will  not  attempt  to  mould  the  lan- 
guage of  an  act  for  the  sake  of  an  apparent  convenience^  and 
'  without  the  clearest  evidence  of  a  corresponding  intention  in 
the  legislature.  In  interpreting  the  law  judges  are  to  explore 
the  intentions  of  the  legislature,  yet  the  construction  to  be  put 
upon  a  statute  must  be  such  as  is  warranted  by,  or  at  least 
not  repugnant  to,  the  words  of  the  act.  Where  the  object  of 
the  legislature  is  plain  and  unequivocal,  courts  ought,  without 
violence  to  the  words,  to  adopt  such  a  construction  as  will  best 
effectuate  the  intentions  of  the  lawgiver.  {Dwarris  an  Siat- 
uiesy  582j  3,  ed.  of  1848.)    And  where  words  are  ambiguous, 
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or  -wliere  they  are  such  as  to  admit  of  two  sexuieS)  the  courts 
^wUl  read  and  interpret  them  in  that  sense  which  will  carry 
the  manifest  intension  of  the  legislature  into  effect.  {Dwar- 
risj  588.) 

The  object  and  intent  of  the  act  in  question  are  obyions,  plain 
and  unequivocal.    They  are  expressly  declared  in  the  title  of  the 
act  already  recited ;  and  every  section  and  portion  of  the  act 
relate  to  the  object  and  purpose  expressed  in  the  title.    Before 
the  statute  was  passed,  it  had  frequently  happened  that  laborers 
who  actually  performed  the  work,  were  defrauded  of  their  wages 
by  the  contractors.    The  object  of  the  act  was  to  remedy  this 
evil.    It  may  be  so  construed  as  to  embrace  the  plaintiff's  case 
without  the  perversion  or  distortion  of  any  of  its  language. 
The  question  arises  upon  the  use  in  the  statute  of  the  words 
"  employed  by  him,"  the  contractor.    They  were  in  fact  hired 
by  Shippey.    But  "  hiring"  and  "  employing"  are  words  of 
different  meaning.    To  hire  is  to  engage  in  service  for  a  stipu* 
lated  reward ;  as  to  hire  a  servant  for  a  year,  or  laborers  by 
the  day  or  month :  to  engage  a  man  to  temporary  service  for 
wages.    To  employ  is  a  word  of  more  enlarged  signification. 
A  man  hired  to  labor  is  emfdoyed,  but  a  man  may  be  employed 
in  a  work  who  is  not  hired.    Materials  are  employed  for  build- 
ing locks,  but  they  are  not  hired ;  and  a  man  who  does  his  own 
work  or  the  work  of  another  is  employed  in  it,  although  he  re- 
ceives no  wages.     To  employ,  is  to  use  as  an  instrument  or 
means  of  effecting  an  object.    This  is  one  of  the  senses  in 
which  the  word  is  commonly  and  frequently  used,  and  in  that 
sense  the  sub-contractor  and  all  his  laborers  were  employed  by 
Cromwell ;  they  were  used  by  Cromwell  as  the  means  by  which 
he  caused  the  work  to  be  done ;  although  none  of  them,  strictly 
speaking,  were  hired  by  him.    We  are  bound  to  read  and  under- 
stand the  words  "  employed  by  him,"  used  in  the  statute  and  in 
the  bond,  in  that  sense  which  will  suppress  the  mischief  and 
advance  the  remedy  contemplated  by  the  law.    According  to  the 
legitinvite  import  of  the  words  of  the  first  section,  the  plain- 
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tifiPs  ease  is  not  only  within  the  spirit  of  the  law,  but  within  its 
letter. 

Bat  it  is  contended  that  the  third  section  requires  tib^t  we 
shonld  give  the  act  a  different  constmction,  and  limit  the  liabil- 
ity of  the  defendant  to  the  laborers  actually  hired  by  him,  and 
who  could  recover  against  him  on  his  contract  of  hiring.  That 
.part  of  the  third  section  referred  to  by  the  defendant's  ooiuisdf 
is  in  these  words :  "  The  bringing  of  a  suit  by  one  or  more  la- 
borers upon  snch  bond,  shall  not  operate  as  a  bar  to  bringing 
other  suits  thereon  by  any  of  the  parties  for  whose  benefit  sack 
bond  was  taken,  and  to  whom  snch  contractor  shall  be  indebted 
for  labor." 

I  am  inclined  to  the  opinion  that  Cromwell  was  legally  in- 
debted to  the  laborers,  for  work  done  npon  his  job.  He  was  the 
contractor  with  the  state.  He  was  prohibited  by  his  contract 
from  underletting,  but  neyertheless  he  did  underlet  a  part  of  the 
work  to  Shippey.^  This  underletting  was  however  conoealed 
from  the  laborers.  Cromwell  retained  a  portion  of  the  work  to 
be  done  under  Ins  own  direction  and  superintendence^  and  this 
must  be  presumed  to  have  been  so  done.  Cromwell  recdved 
from  the  state  the  money  the  laborers  earned.  From  the  nature 
of  the  transaction  and  the  course  of  the  business,  the  fact  of  his 
being  the  contractor  must  have  been  known  to  the  laborers ;  and 
to  all  outward  appearance  Shippey  was  acting  not  as  a  sub-con- 
tractor, but  as  the  agent  of  Cromwell  in  the  prosecution  of  ths 
work.  Under  these  circumstances  the  laborers  must  be  pre- 
sumed to  have  dealt  with  Shippey,  under  the  belief  that  he  was 
Cromwell's  agent,  although  the  hiring  was  in  Shippey's  name. 
The  C(mtract  between  Shippey  and  the  laborers  was  not  in 
writing ;  and  it  does  not  appear  that  they  gave  exclusive  credit 
to  Shippey,  the  ostensible  agent.  Cromwell  permitted  the  labor- 
ers to  go  on  with  their  work  under  the  supposition  that  they 
were  entitled  to  look  to  him  as  Shippey's  principal.  He  misled 
them  by  concealing  the  &et  that  Shippey  was  a  sub-contractor; 
and  having  done  so,  he  would  not  be  at  liberty  to  set  up  .that 
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fieu^t  as  a  defense  to  an  action  against  him  as  Shippey's  principal, 
in  an  action  for  the  laborers'  wages.  I  think  therefore  that  he 
-was  indebted  to  the  laborers  hired  by  Shippey,  within  the  mean- 
ing of  the  third  section  of  the  statute  of  1850. 

But  agidn,  suppose  the  constra(ition  which  the  defendant  pnts 
upon  the  statute  be  so  far  correct,  that  in  the  absence  of  fraud, 
<K>ncealment  or  bad  fidth,  the  liability  of  the  defendant  on  his 
bond  would  be  limited  to  the  laborers  actually  hired  by  him, 
there  are  further  substantial  reasons  why  he  ought  to  be  pre- 
cluded from  setting  up  the  defense  he  relies  on. 

The  sub-letting  and  its  concealment  were  not  only  a  violation  of 
his  contract,  but  they  were  a  fraud  upon  the  state,  and  upon  the  la- 
borers. The  statute  was  intended  for  the  protection  of  all  the 
laborers  upon  the  public  works  ;  and  the  bond  given  in  pursu- 
ance of  it  would  have  been  an  effectual  protection  to  the  plaintiff 
and  his  assignors,  if  this  fraud  had  not  been  practiced  The 
sub-letting  was  a  fraud  upon  the  state,  because  it  enabled  the 
defendant,  as  contractor,  to  obtain  money  from  the  treasury  to 
which  he  was  not  entitled.  If  the  defendant's  construction  of  the 
statute  be  correct,  it  was  the  duty  of  the  auditor  of  the  canal  de- 
partment, immediately  upon  notice  of  the  sub-letting,  to  with- 
hold the  payments  for  the  work  until  the  csnal  oommissioner 
should  consent  to  the  sub-letting,  and  adopt  the  sub-contractor  in 
lieu  of  the  defendant ;  and  in  that  event,  still  further  to  with- 
hold payment,  until  the  new  contractor  should  give  the  security 
to  the  laborers  required  by  the  act  of  1850.  It  is  the  duty  of 
the  state  officers  to  give  effect  to  this  statute  according  to  its 
manifest  intent ;  and  not  to  permit  any  contractor  to  escape  from 
his  liability  on  his  bond  to  the  laborers  on  his  job.  There  is  no 
proof  that  any  of  the  state  officers  had  notice  of  the  sub-contract 
between  Cromwell  and  Shippey ;  and  it  is  to  be  presumed  that 
they  had  no  such  notice ;  because  if  they  had  they  would  in  the 
course  of  their  duty  have  withheld  the  payments  to  Cromwell ; 
and  a  neglect  of  that  duty  is  against  legal  presumption.  If  the 
fraud  had  not  been  practiced,  the  Laborers  would  have  had  an  un- 
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McCluskey  offainst  Cromwell. 

doubted  remedy ;  and  it  is  only  through  the  instramentality  of 
this  fraud  that  the  defendant  can  make  his  defence  aTailable. 
Nothing  is  better  established  in  the  law  than  that  a  party  shall 
not  be  permitted  to  allege  his  own  finittd  as  the  ground  of  an  ac- 
tion or  a  defense.  Cromwell  should  be  precluded  from  setting  it 
up.  The  case  ought  to  stand  on  the  same  footing  as  if  there  had 
been  no  sub-contract,  and  as  if  the  laborers  had  been  hired  by 
Cromwell.    The  judgment  below  ought  to  be  affirmed. 

Edwards,  J.,  concurred  in  the  foregoing  opinion. 

Judgment  reyersed. 


NoTS.— In  the  caw  of  Bobertson  agaimit  Ballions,  reported  at  page  243,  ante, 
Johnson,  J.  diasented  fit>m  the  second  proposition  stated  in  the  close  of  the  opin- 
ion of  SfiLpEN  J.,  bnt  he  concurred  in  the  other  propoBiti<»)S  stated  Ij  Sauoir,  J. 


[TBI  aUCAINDSR  OF  DBCBMBER  CASBS   IN  NEXT  TOLimS.] 
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ABSCONDING,   CONCEALED   AND 
NON-RESIDENT  DEBTORS.  • 

1.  Notwithstanding  the  statute,  (2  R.  S. 
18,  ^  92,)  as  to  the  effect  of  the  ap- 
pointment of  trustees  in  proceedings 
by  attachment  against  abscondiiqg 
uid  concealed  debtors,  any  person 
sought  to  be  affected  by  their  ap- 
pointment may  raise  the  question  that 
the  officer  appointing  tbem  had  not, 
on  the  fltoe  of  the  proceedings,  juris- 
diction to  issue  the  attachmeat  Van 
Alsiine  y.  Erwine,  881 

2.  It  is  a  compliance  with  the  statute, 
(2  R.  S,  8,  ^  4,)  requiring  the  appli- 
cation for  an  attachment  to  be  venfied 
1^  affidavit,  if  the  affidayit  is  hi- 
dorsed  upon  and  details  aU  the  mate- 
rial flicts  contained  in  the  application, 
although,  in  terms,  the  affidavit  does 
not  refer  to  it  %d 

8.  Where  it  is  doubtftil  whether  the 
debtor  has  departed  fh>m  the  state,  or 
keeps^  concealed  ther^,  with  the 
intent"  spedfled  in  the  statute,  the 
application  for  an  attachment  is  suffi- 
cient, if  it  chaige  in  the  diijunctive 
that  he  has  done  the  one  or  the 
other.  id 

4.  So  the  application  may  chaige  that 
the  inimt  of  the  debtor  was  to  de- 
fraud his  creditors,  ot  to  avoid  the 

Ker.— Vol.  L  77 


service  of  civil  process,  where  it  is 
doubtftil  which  was  his  purpose,    id 

6.  Every  witness  not  a  party  to  or  appa- 
rently connected  with  a  proceeding  or 
issue,  is  to  be  deemed  free  ftt>m  in- 
terest therein  till  the  contrary  is 
proved.    Per  Denio,  J.  id 

6.  Affirmative  proof  need  not  be  given 
on  an  application  for  an  attachment, 
that  the  witnesses,  who  verify  the 
ftcts  and  circumstances  to  establidi 
the  grounds  of  the  applicatioD,  are 
dismterested.  id 

7.  Nor  in  a  suit  between  the  trustees 
and  third  persons,  as  to  property 
claimed  by  them  as  such,  can  the  ju- 
risdiction of  the  officer  to  issue  the 
attachment,  be  impeached  by  extrin- 
sic evidence  that  &ese  witnesses  had 
a  disqualifying  interest  id 


ACCOUNT  STATED. 

1.  An  account  stated  is  conclusive  upon 
the  parties,  unless  unpeached  for 
fraud  or  mistake.  Loekwood  v. 
ThoTTie,  170 

2.  To  make  an  account  stated,  it  is  suffi- 
cient that  the  account  has  been  exam- 
ined and  assented  to  as  correct  by 
both  parties.  This  assent  may  be 
express,  or  implied  firom  ciicnm- 
stanoesi  id 
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8.  Whether  on  a  given  state  of  ftcts  the 
tniDsaction  constitutes  a  stated  ac- 
count, is  a  question  of  law.  id 

4.  As  a  general  rule,  where  an  account 
showing  a  halance  is  duly  rendered, 
h^  to  whom  it  is  rendered  is  bound, 
within  a  reasonable  time,  to  examine 
the  same  and  object  if  he  dispute  its 
correctness.  id 

6.  If  heomit  to  do  so,  he  will  be  deemed, 
fVom  his  silence,  to  have  acquiesced, 
and  be  bound  by  it  as  aA  account 
stated.  id 

6r  jRThere  T.  A  Co.,  a  firm  in  New-Tork, 
on  the  first  of  February,  1847,  pursu- 
ant to  custom,  rendered  to  L.  A  Co., 
a  firm  in  Ulster  county,  an  account 
of  their  mutual  dealings,  containing 
a  charge  against  the  latter  of  $880.48, 
and  showing  a  balance  due  them  of 
S5628.41 ;  and  L.  &  Co.,  on  the  17th 
of  February  drew  on  T.  A,  Go.  fbr  an 
amount  corresponding  with  this  bal- 
ance, which  was  paid,  and  made  no 
ol^ection  to  the  account  till  Novem- 
ber following,  when  they  brought  a 
suit  to  recover  the  amount  of  the 
S880.48,  claiming  that  it  was  improp- 
erly chaiged  to  them;  HM,  that 
they  could  not  recover  without  prov- 
ing affirmatively  mistake  or  ftand  in 
the  account  rendered.  id 


ACTION  ON  THE  CASE. 

1.  The  corporation  of  the  dty  of  New- 
Tork,  which  had  ordered  a  street  to 
be  graded  and  contracted  with  a  pei^ 
son  to  do  the  grading,  is  not  liable  for 
damages  cauied  by  the  negligence  of 
the  workmen  employed  by  the  con- 
tractor in  perfonmng  the  work.  Kdly 
T.  T%e Mayor <^. ofNkw-Yorh, 482 

2.  The  rule  is  not  otherwise,  although  the 
contract  provides  that  Uie  work  shall 
be  done  under  the  direction  and  to  the 
satisfkction  of  certain  officers  of  the 
corporation.  id 


ABMINISTRATOBS. 

St9  EXICUTORS  AND  ADMINISTRATORS. 


ADVERSE  POSSESSION. 

See  Prescription. 

AGREEMENT. 
See  Plank  Road  Companibs,  18,  15. 

AMENDMENTS. 

Where  the  complaint  omitted  to  aver  a 
fex±  essential  to  the  maintenanoe  of 
the  action,  but  this  ikct  appeared 
fh>m  the  defendant's  answer,  and  ob- 
jection to  the  complaint  on  account 
of  this  omission  was  first  taken  at  the 
trial,  when  it  was  overruled  and 
judgment  rendered  in  fiivor  of  plain- 
tiff, and  defendants  appealed  to  this 
court;  Hdd^  that  this  court  would 
deem  the  defect  in  the  complaint  sup- 
plied by  amendment,  and  sustain  the 
judgment    Bate-?.  Grahams,     2SI 

See  Yariancb. 

APPEAL. 

1.  An  application  by  petition  to  tbesn- 
preme  court,  under  the  statute  to 
compel  a  specific  perfbrmanoe  by  in- 
&nt  heirs  of  a  contract  fbrthe  nleof 
land  made  by  the  ancestor,  is  a  spocU 
proceeding  within  section  eleven  of 
the  code  of  procedure.  Hyatt  v. 
Sedey,  62 

2.  An  appeal  lies  to  this  oouii  from  a 
final  order  affecting  a  substantial 
right  made  by  the  supreme  court  at 
general  term  upon  such  an  applica- 
tion, id 

8.  This  court  cannot  review  thoee  parts 
of  a  decree  of  the  supreme  court  not 
appealed  firom.  Bdhertmm  v.  Bul- 
lions, 248 

4.  The  supreme  court  has  not  power  to 
relieve  a  party  Aom  an  omissioo  to 
appeal  to  the  general  term  fVom  a 
judgment  within  the  time  prescribed 
by  law.  Per  Denio,  J.  Humpkrwy 
V.  Chamberlain,  274 

5.  Nor  should  it  attend  to  do  so  bj 
ordering  the  judgment  to  be  setaaide 
and  re-entered  as  of  a  aubsequeBt 
date.    P0rD£Nio,J.  id 
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6.  But  where  sach  an  CEdar  ma  made 
At  a  special  and  oonflrmed  at  a  gene- 
xal  tenn  of  the  auprame  ooort ;  BM, 
that  DO  appeal  would  Ito  fVom  the 
aame  to  thia  court  4d 

7.  Section  11,  suhdiyiaioQ 8,  ofthecode 
contemplates  an  order  made  m  a  pro- 
oeedinff  haaed  upon  a  judgment  and 
asaunSig  its  validity.  4d 

8.  An  ^ypeal  does  not  lie  to  this  oonrt 
ftom  an  order  of  the  supreme  court 
BMde  at  a  general  term,  confizming 
the  report  of  oommlssionerB  to  ai>- 
praiae  the  oompensation  to  he  made 
for  lands  proposed  to  be  taken  under 
the  general  railroad  act,  and  refbahig 
to  d&ect  a  new  appraisal.  New- York 
CetUraZ  Railroad  Co.  r.  Marvin, 

276 

9.  This  court  has  JnrlsdSofeioD  to  reriew 
an  order  made  by  the  suprsme  court, 
▼acating  a  Judgment  entered  hf*  oon- 
ftsskm,  on  aooount  of  a  defect  in  the 
statement.    BMnap  ▼.  WaierSj  477 

10.  Where  a  Jui^poaent  was  entered  by 
eonfession,  and  the  supreme  court,  on 
the  application  of  another  creditor  of 
the  Judgment  debtor,  made  an  order, 
at  specM  tenn,  vacating  the  Judg- 
ment, which  order  was  aiBnned  at 
general  term,  and  the  plaintiff  in  the 
judgment  appealed  to  this  court; 
Hddf  that  the  appeal  would  He.     id 

11.  Since  the  enactment  of  the  code  of 
procedure  it  is  not  requisite,  in  order 
to  review  questions  of  law  arising  up- 
on the  trial,  that  the  exceptions  taken 
should  be  signed  or  sealed  by  the  Jus- 
tice before  whom  the  trial  was  had,  or 
that  a  bill  of  exceptions  be  made. 
Zdbriskie  t.  SmOh,  480 

12.  Where,  on  an  appesl  to  this  court, 
it  appears  by  the  return  that  the  ex- 
ceptions were  taken  at  the  trial  and 
separately  stated,  it  is  not  necessary 
that  they  should  be  authenticated  by 
the  Justice  who  tried  the  cause,  or 
the  court  below.  id 

18.  But  where  the  exceptions  are  in  the 
first  instance  stated  in  a  case  contain- 
ing matter  not  necessary  to  present 
the  legal  questions  arising  upon  them, 
the  party  desiring  a  review  in  this 
court  should  procure  the  ex<3e4>tions 
to  be  separated  ftom  the  case  by  or 
under  the  direction  of  the  court  be> 


low,  or  a  Justiee  thereof. 
SON,  J. 
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14.  If  it  does  not  appear  finom  the  return 
that  the  exceptions  were  in  the  first 
instance  stated  separately,  or  that  they 
were  separated  ttom  the  case  in  which 
they  were  originally  stated  under  the 
direction  of  the  court  below  or  a 
Judge  thereof,  the  appeal  to  this  court 
will  be  dismissed.    Per  Johnson,  J. 

id 

See  Practice,  6  to  9. 


APPRAISAL 

[Cf  lands  taken  by  Ra/Hroadt.] 

See  Appeal,  8. 

-    ASSESSMENT  OF  TAXEa 
See  Taxes,  8  to  6. 

ASSESSORS. 
See  Tazsb«  8  to  6. 

ASSIGNBfENTS 

[fbr  the  hene/U  of  Creditore,} 

See  Fraupulbnt  Gonvbtancss. 

/        ATTACHMENTS. 

See  ABBcoNniNo,OoNCEALEn  ano  Non- 
Besident  Bebtobs,  2  to  6. 

ATTORNEYS  ANB  SOLICITORS. 

1.  The  rule  of  law  making  attorneys  lia- 
ble for  the  fees  of  certain  officers, 
should  not  be  extended  by  analogy. 
Judson  V.  Gray,  408 

2.  Refbrees  do  not  belong  to  the  class  of 
officers  to  whom  attorneys  and  solici- 
tors have  been  held  personally  respon- 
sible for  services  rendered  in  the  suit ; 
and  therefore  held,  that  the  solicitor 
for  the  complainant  in  a  chancery 
suit  was  not  personally  liable  to  a  ref- 
eree, appointed  by  the  court  under 
the  Judiciaxy  act  of  1847,  to  take  an} 


612 


INDEX. 


state  an  account  in  the  canflOi  fi>r  his 
fees.  id 

B 

BILLS  OF  EXCHANGE  AND  PROM- 
ISSORY NOTES. 

1.  An  officer  of  a  corporation,  to  whose 
order,  aa  such,  a  note  ezecnted  to  it 
is  payable,  and  who  indorses  the  note, 
adding  to  his  name  his  official  char- 
acter, and  negotiates  it  on  behalf  of 
the  corporation,  is  not  personally  re- 
sponsible as  indorser.  Babcock  v. 
Beman,  200 

2.  The  effect  of  sach  indorsement  is 
merely  to  transfer  the  paper.  id 

8.  Where  a  note  was  payable  to  the  or- 
der of  "  B.  Beman,  lyeas."  and  he 
being  the  treasurer  of  a  corp<M«tiQn 
with  authority  as  such  to  receive  and 
transfer  the  note,  indorsed  it  '*  B.  Be- 
man, Treasurer,"  and  deliyered  it  to 
the  plaintiff,  who  reoeived  it  on  ac- 
count of  a  debt  due  them  from  the 
corporation,  with  notice  of  the  capa- 
city in  which  Beman  acted;  ffe^y 
that  he  was  not  Individually  liable  as 
an  indorser  of  the  note.  id 

4.  A  bank  receiving  and  upon  good  con- 
sideration assuming  the  collection  of 
a  bill  or  note,  is  liable  for  any  defiiult 
of  its  agents  or  correspondents  in  col- 
lecting or  paying  over  the  proceeds, 
or  in  charging  the  parties  thereto,  un- 
less there  be  an  agreement  to  the  con- 
trary. CommeretcU  Bank  of  Penn. 
V.  Union  Bank  of  New-  York,     203 

6.  A  bank  to  which  a  bill  is  indorsed 
and  transmitted  by  the  owner  for  col- 
lection, and  which  has  a  spedal  inter- 
est in  the  draft  and  proceeds,  can 
sustain  an  action  against  an  agent  em- 
ployed by  it  to  collect  the  same  for 
de&ult  in  paying  over  the  proceeds 
or  in  charging  the  parties.  id 

6.  It  is  sufficient  that  the  draft  was  in- 
dorsed to  such  bank,  and  it  agreed 
with  the  owner  to  collect  it,  to  enable 
it  to  sustain  the  action  against  an 
agent  employed  by  it  to  collect  the 
same.    Per  Allen,  J.  id 

7.  Where  the  Bank  of  Wihnington 
was  the  owner  of  a  bill  of  ezch^ige 
payable  at  sight  at  Troy,  and  hidorsed 


and  transmitted  it  to  the  plamtiff  un- 
der an  arrangement  by  which  the  lat- 
ter collected  and  retained  the  proeeedi 
of  paper  thus  remitted  to  it,  and  inth 
the  same  redeemed  the  drculatiqg 
notes  of  and  paid  drafts  drawn  by  the 
Bank  oC  Wilmington ;  and  the  plain- 
tiff indorsed  and  transmitted  the  biK 
to  the  defendant,  its  correspondent  in 
New-York,  for  collection,  and  the 
same  was  by  the  latter  sent  to  the 
Troy  Oity  Bank  for  the  same  pnipoae ; 
Held  that  the  plaintiff  could  recover 
of  the  defendant  the  amount  of  the 
bill  if  collected  by  the  Troy  City 
Bank,  or  if  the  same  was  lost  by  the 
omission  of  the  latter  to  charge  the 
drawer  and  indorsers.  id 

8.  The  bill  was  received  by  the  Tniy 
City  Bank,  on  Friday  morning  the 
19th  of  Nov.,  and  was  then  premiiled 
to  the  drawee  and  delrvoned  to  hun 
on  receifring  his  check  on  Uiat  bank 
for  an  amount  exceeding  the  bill,  and 
the  difference  between  the  check  and 
the  bill  was  paid  him.  The  drawee 
had  not  fUnds  In  the  bank  to  the 
amount  of  the  draft  when  it  was  de- 
livered to  him  and  his  cb^eck  reoored, 
but  on  the  evening  of  the  same  day 
he  made  his  account  good  to  tlie 
amount  of  this  and  other  checks 
drawn  during  the  day,  \jj  cash  and 
sight  drafts  on  New-Yoxk.  Oa  the 
20th  he  drew  checks  cm  the  bank 
which  were  paid  to  a  large  amoimt» 
and  made  his  account  good  in  the 
evening  by  cash  and  draits  on  New- 
York.  These  drafls  were  never  paid, 
and  amounted  to  more  than  the  faiS. 
On  Monday  the  22d,  the  Trt^  CiCf 
Bank  procured  the  bill  from  U» 
drawee  find  demanded  payment  of  ths 
same,  protested  it  for  non-paymei:i| 
and  served  notice  of  non-payment  oo 
the  drawer  and  indorsers:  ITeUtfaat 
the  defendant  was  liable  fhr  the 
amount  of  the  bin :  that  if  it  was  not 
paid,  there  was  an  omission  to  chaige 
the  drawer  and  indorser.  id 

9.  A  note,  delivered  by  the  maker  with- 
out consideration  therefor  to  a  thirl 
person,  to  enable  the  Uitt^  to  raise 
money  thereon  for  the  maker  or  him- 
setf,  has  no  legal  inception  in  his 
hands.  If  he  negotiate  the  note  upon 
an  usurious  consideration,  it  is  void. 
CaOin  v.  Gunier,  868 

See  Checks. 

USUBT. 
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fItLL  OP  EXCEPTIONS. 
See  Practice,  4  to  9. 

BOND. 
See  Lasorbrs  on  Public  Worm. 

c 

CANALS. 
See  Constitutional  Law,  4  to  7. 

CHECKS. 

In  a  floit  against  a  bank  fbr  money  de- 
posited with  it  by  the  plaintiff,  the 
defendant  produced  a  check  npon  the 
bank,  which  it  had  paid,  for  the 
amount  of  the  money,  sifrned  by  the 
plaintiffand  payable  to  the  order  of 
Gorlies  A  Co.,  and  with  the  name  of 
this  firm  written  upon  it;  itwas  proved 
that  this  was  not  the  indorsement  of 
ihe  firm,  and  that  it  never  owned  or 
had  any  interest  in  the  check ;  J7eZd, 
that  the  plaintiff  was  entitled  to  re- 
cover. Morgan  v.  The  Bank  of  the 
State  of  New  York,  404 

COLLISION. 
See  Insurance,  2. 


COMiaSSION  TO  EXAMINE  WIT- 
NESSES. 

See  Deposition,  9, 10. 


C0MMI8SI0NEES  OF  fflGHWAYS. 

See  Plank   Boad   Companies,  9  to 
12, 16. 


COMMON  CABEIEBS. 

.  Where  there  is  no  special  contract  as 
to  the  liability  of  a  common  carrier 
of  property,  he  is  responsible  fbr  all 
loss  or  damage  except  that  which  is 
caused  by  the  act  of  God  or  the  pub- 


lic enemy.    Dorr  v.  7^  ■^**ff  Jer- 
sey Steam  Namgation  Co,         485 

2.  He  cannot  limit  this  liability  by  no- 
tice, even  if  it  be  brought  to  the 
knowledge  of  the  owner.  id 

8.  But  common  carriers  may  limit  their 
liability  by  an  express  agreement 
witli  the  owner.  %d 


CONDITION. 

See  Deed,  2,  8,  8  to  10. 

Plank  Road  Companies,  18,  14, 


CONDITION  PRECEDENT. 
See  Contract,  1  to  4. 

CONSTITUTIONAL  LAW. 

1.  The  act  exemptmg  certain  property 
fh>m  levy  and  side  on  executions^ 
{Stat,  of  184%  p.  198,)  applies  to 
judgments  and  executions  on  debts 
contracted  before  as  well  as  after  its 
Morse  y.  GoM,  281 


2.  This  act  merely  modifies  the  remedy 
forenforcmg  contracts,  and  neither 
destroys  it  or  substantially  impain 
its  efficiency.  Therefore  it  does  not 
conflict  with  the  provision  of  the 
United  States,  forbidding  any  state  to 
pass  a  law  impairing  the  obligation 
of  contracts,  and  is  valid.  id 

8.  The  judgment  of  this  court  to  Danks 
V.  Quackenbush,  (1  Comet.  129,)  is 
not  obligatory  as  a  precedent,  the 
members  of  the  court  having  been 
equally  divided  in  opmion  on  that 
case.  id 

4.  The  legislature  had  authority  to  pass 
the  law  (1  R.  S.  226,  (  49,)  enactm^ 
that  where  premises  liad  been  appro- 
priated to  tho  use  of  a  canal,  no 
claim  for  damages  therefor  should  be 
received  by  the  appraisers,  or  paid, 
unless  exhibited  within  a  year  after 
the  law  took  effect,  and  that  such 
premises  should  be  deemed  the 
property  of  the  state.  Rexford  v. 
Kwighi,  808 

6.  This  law  does  not  conflict  with  the 
constitution  of  the  United  States.  Nor 
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did  H  vidAte  the  provisiOQ  of  the  oon- 
atitution  of  this  state,  forbidding 
the  taking  of  private  property  for 
public  use  without  jost  compensa- 
tion, id 

6.  The  title  to  premises  which  were  ap- 
propriated to  the  use  of  the  state 
canals,  at  the  time  this  law  took  effect, 
is  in  the  state.  The  state  acquired 
an  estate  in  fee  in  such  premises,   id 

7.  Upon  an  abandonment  of  their  use 
for  the  purposes  of  a  canal,  the  prem- 
ises do  not  revert  to  the  former  owner ; 
title  to  the  same  continues  in  the 
state.  id 


CONSTRUCTION  OP  WRITTEN  IN- 
STRUBfENTS. 

See  Contract,  2,  8, 10. 
Dbed,  1,  8. 
Insurance,  6  to  10. 


CONTEMPT  OP  COURT. 
See  Surrogate's  Court,  ft  to  6. 

CONTRACT. 

1.  A  condition  precedent  must  be  strict- 
ly performed,  to  entitle  a  party  to 
reoover.    OaMey  y.  Morton^        25 

2.  Where,  by  a  contract  under  seal,  0. 
agreed  thai  he  wovid  keep  tweiUy 
cows  during  the  seaeonfor  the  dai- 
rying husinesSf  and  sm  the  huUer 
made  from  said  dadry  of  cows  to 
M.,  to  be  delivered  at  a  tune  and 
place  specified,  at  a  price  per  pound 
named,  and  M.  agreed  to  pay  for  the 
butter  to  be  delivered ;  and  0.  at  the 
commencement  of  the,  dairy  season 
put  twenty  cows  on  his  fkrm,  fVom 
which  butter  was  made  until  the  end 
of  tlie  season,  which  was  about  the 
middle  of  November,  esxept  that  three 
of  the  cows,  about  the  first  of  Sep- 
tember,  and  two  of  them  about  the 
middle  of  October^  eeoMng  to  yield 
more  than  about  a  quart  of  milk 
each  per  day^  and  to  he  of  much 
value  for  dairy  purposes^  were  re- 
spectively sold  cU  thde  daies ;  Held, 
that  0.  could  not  sustain  .an  action 
on  the  contract.  id 


8.  By  the  ooatract,  O.  was  lecpmd  to 
keep  during  the  season  twenty  mildi 
cows,  and  when  any  of  those  provid- 
ed a»8ed  to  yield  milk,  it  was  bis 
duty  to  procure  others  within  a  i«a> 
sonabletime.  Per  Allen  andJoHK- 
80N,  Js.  id 

4.  Where  a  person  by  his  ooDtzaet  en- 
gages to  do  an  act,  perfonoanoe  ii 
not  excused  by  an  inevitable  acddgit 
Per  Allen,  J.  ii 

5.  Where  a  paity  sedm  to  enforoe  ia 
the  courts  of  this  state  a  oootnct 
which  by  its  laws  is  forindden  and 
declared  void,  he  must  aver  and 
prove  where  it  was  made,  and  that 
by  the  laws  of  that  place  it  was  an- 
thoriEed  and  valid.  TkaUher  v. 
Morris,  4Si 

6.  Whpi»  in  a  suit  to  leoover  pcias 
money  drawn  by  tickets  owned  by 
the  plaintiff  in  a  lottery  atteged  to 
be  authorized  by  and  ertahlJahwi 
pursuant  to  the  laws  of  Maryland  by 
the  defendants,  and  drawn  at  Balti- 
more, the  complaint  did  not  afeite 
where  the  tickete  wcxe  sold  er  pnr- 
diased  by  the  plaintiff ;  ^cti;cDde- 
munrer,  that  the  oomplaiat  did  not 
state  a  cause  of  action  enfttoeahle  in 
the  courts  of  this  state.  id 

7.  l^efe  one  party  proposes  by  mala 
contract  with  another  reridhig  it  a 
distance,  and  the  latter  acoqpts  it 
and  deposits  his  acceptance  in  the 
post  office,  addressed  and  to  be  tnov- 
mitted  to  the  former,  the  caofenct 
is  complete.     Vassar  v.  Covtp,  411 

8.  The  party  may  make  it  a  oooditioa 
that  the  proposed  contract  shall  not 
be  obligatoiy  upop  him  until  fas 
receives  notice  dT  its  acoq>tanoe,  cr 
unless  he  receives  such  notice  hs  * 
specified  time ;  but  if  he  do  not,  the 
contract  is  binding  on  him  from 
the  time  the  acceptance  is  deposited 
for  transmission  to  him  by  mafl. 
although  he  never  receive  it.         ii 

9.  Where  merchants  residing  at  Sacket*8 
Harbor  forwarded  by  maS  to  brewen 
at  Poughkeepsie  a  proposed  oootnct, 
signed  by  the  former,  to  purchase  and 
deliver  to  the  latter  barley,  with  a 
counterpart  to  be  signed  and  returned 
by  them,  if  they  accepted  the  proposal, 
and  the  latter,  on  the  reoeiptof  thspio- 
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pofled  ooDtrftct,  accepted  it  and  signed 
Ctw  ootmterput  and  deposited  it  in 
the  poet  ofBce  at  PongUieepsie,  in  a 
leUer  of  acceptance  directed  and  to 
be  transmitted  by  maU  to  the  former 
at  Sacket's  Harbor;  Hdd^  that  the 
'deposit  of  the  acceptance  and  coun- 
terpart in  the  post  oflBce  consum- 
mated the  contract,  and  that  it  was 
obligatory  on  the  parties  making  the 
proposal,  although  they  never  receiv- 
ed the  acceptance.  id 

10.  Where  a  party  by  an  instrument  in 
writing  signed  by  him,  and  dated  the 
16th  of  September,  1839,  for  value 
received,  agrees  to  purchase  of  an- 
other at  the  expiration  of  one  year 
from  the  date  of  the  instrument,  stock 
at  a  price  named,  the  sale  and  trans- 
fer of  the  stock  and  the  payment  of 
the  price  are  dependent  acts  to  be 
concurrently  performed.  Legter  v. 
JeweU,  453 

11.  To  entitle  the  vendor  to  recover  up- 
on the  agreement,  he  must  aver  and 
prove  a  tender,  or  offer  to  sell  and 
transfbr  the  stock  to  the  party  con- 
tracting to  purchase,,  at  the  expirar 
tion  of  the  year.  id 

12.  A  count  averring  that  he  was  ready 
and  willing  to  sc^  and  transfer  the 
Mode  at  the  time  named  th^fi»  . . 
in  the  instnimeot,  is  bad  on  demur- 
rer, id 

18.  But  a  count  upon  the  agreement 
which  averred  that  the  vendor  was 
ready  and  willing^  and  at  the  expirar 
tion  of  one  year  from  the  date  of 
the  instrument,  to  wit,  on  the  7th  of 
September,  1840,  oflbred  to  the  pui^ 
chaser  to  sell  and  transfer  to  him  the 
stock,  ia  sufficient.  id 


C0RP0EATI0N8. 

899  Action  on  the  Case. 
New- York  City. 
Plank  Roao  Companies,  1,  2,  7, 

8,9. 
Religious  Societies. 
Stockbolders. 


COURTS  OF  EQUITY. 

899  Infants,  1,  2,  6  to  10. 

RELiaiQxrs  Societies,  11, 12. 


COURTS  OP  JUSTICB  OP  THB 
PEACE. 

1.  *A  Justice  of  the  peace  was  not  au- 
thorized by  the  revised  statutes  to 
issue  an  execution  after  two  years 
from  the  rendition  of  the  Judgment. 
Morse  v.  Oocld,  281 

2.  But  where  an  execution  was  duly 
issued  and  returned  unsatisfied,  he 
had  power  to  renew  it  after  the  two 
years  had  ehipsed.  id 


COVENANT. 
See  Deeu,  8. 


D 

DAMAQES. 

In  an  action  against  several  persons 
for  an  assault  and  battery,  the  dam- 
ages are  not  divisible ;  and  should 
the  jury  erroneously  assess  differ- 
ent amounts  against  the  defendants, 
the  plaintiff  should  have  Judgment 
against  all  who  are  convicted,  for 
the  largest  amount  found  against 
any  one.  Per  Denio  and  Parker, 
Js.    Beal  V.  FvmK,  128 

See  Slanuer. 


DECLARATIONS. 
See  Evidence,  1  to  7,  9. 

DEED  OF  INFANTS'  LANDS  BY 
GUARDIAN. 

[Form  <md  Memner  of  ExecvUen,] 

See  Specific  Performance,  1  to  7. 

DEED. 

1.  To  authorize  several  instrumenta 
executed  at  the  same  Ume,  to  be 
construed  together  as  constituting 
one  contract  or  conveyance,  they 
should  be  between  the  same  par- 
ties. Per  Seldkn,  J.  Craig  v.  WeUs, 

816 

2.  Conditions  in  grants  m  not  fkvored 
by  the  law,  and  hence  most  be 
clearly  expressed.  id 
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8.  No  particaUr  words  are  requisite 
to  create  a  conditiooi  bat  they  mast 
clearly  import  that  the  vesting  or 
oontinaaDce  of  the  estate  is  to  de- 
pend apon  the  supposed  contin- 
gency, id 

4.  A  reservation  is  ne^er  of  a  part  of 
the  thing  granted,  but  of  something 
issuing  or  created  out  of  it.         id 

6.  An  exception  must  be  of  a  portion 
of  that  which  is  included  by  the  gen- 
eral description  in  the  grant.        id 

6.  A  prohibition  of  the  use  of  property 
granted  inconsistent  with  the  title 
conveyed,  is  void.  id 

7.  A  valid  restriction  of  the  -use  of 
property  conveyed  may  be  imposed 
by  a  condition  upon,  or  covenant  of 
the  grantee.    Per  Selden,  J.        id 

8.  M.  being  the  owner  of  premises  sit- 
uate on  both  sides  of  the  Walkill, 
with  mills  situate  thereon  propelled 
by  its  waters,  by  separate  deeds  ex- 
ecuted at  the  same  time,  conveyed 
to  his  son  G.,  in  fee,  land  with  a 
grist  mill,  dtc.  thereon,  situate  on 
the  east  side  of  the  stream,  and  to 
his  son  W.,  in  fee,  land  on  the  west 
side.  With  a  ftdling  mill,  Ac.  there- 
on; the  deed  to  G.  contained  a 
clause  excepting  and  prohibiting  the 
right  of  carrying  on  upon  the  prem- 
ises granted  to  him,  the  business  of 
ftUling  or  dressing  cloth,  &c.,  and 
also  the  right  of  using  the  water  of 
the  stream  for  any  purpose  other 
than  grinding  grain,  when  the  same 
should  be  necessary  or  useful  to  W., 
his  heirs,  &c.,  for  the  Ailling,  &c 
of  cloth  upon  the  premises  convey- 
ed to  him  by  M.,  by  deed  of  even 
date  i  the  deed  to  W.  contained  a 
clause  excepting  and  prohibiting  the 
right  of  using  the  waters  of  the  Wdl- 
kSlfor  twmin^  any  wheel  not  used  or 
usefid  in  futhng,  dyeing  or  dressing 
cioU,  Simultaneously  with  the  ex- 
ecution of  these  deeds,  G.  and  W. 
executed  each  to  the  other  his  bond, 
conditioned  for  the  observance  of 
the  exceptions  and  prohibitions  con- 
tained in  his  respective  deed.  Sub- 
sequently W.  conveyed  his  premises 
by  deed,  containing  no  restrictions 
as  to  the  use  of  the  water,  and  his 
grantee  converted  the  ftdling  mill 
into  a  grist  mill,  and  used  the  wa- 
ter of  the  stream  to  propel  it.    On 


bill,  filed  by  the  heirs  of  G.  to  i«- 
strain  him  ftom  so  using  the  water. 
Held,  1.  !niat  as  against  the  defend- 
ant the  deeds  and  bonds  were  not 
to  be  construed  together  asfonniDg 
one  instrument  2.  That  the  clause 
in  the  deed  to  W.  restricting  the 
use  of  the  water,  did  not  create  a 
condition,  exception  or  reservatioii. 
8.  That  it  could  not  be  construed  as 
a  covenant,  limiting  the  use  of  the 
property  conveyed.  4.  That  this 
clause  was  a  mere  prohibition  of  the 
use  of  the  thing  granted,  and  as 
such  void.  id 

9.  A  naked  condition  inserted  in  a 
grant,  does  not  create  any  agree- 
ment on  the  part  of  the  grantee  ac- 
cepting the  thing  granted,  to  per- 
form the  condition.  Palmer  v.  Fort 
Plain  and  Cooperstawn  Plank  Ro«d 
Co.  876 

10.  In  such  a  case ,  specific  perlbrmanee 
cannot  be  enforced  by  action.  The 
remedy  for  a  breach  of  the  condi- 
tion is  by  a  proceeding  to  seoover 
the  thing  granted.  id 


DEPOSITION. 

1.  A  motion  at  the  trial  to  sappieas  the 
whole  of  a  deposition,  on  tiie  groond 
that  ^me  of  the  interrogatories  and 
parts  of  the  deposition  are  improper, 
should  be  denied.  7%e  Ommerdd 
Bank  of  Pensylvania  v.  T%b  Vwitm 
Sank  of  New-  York,  W 

2.  If  any  part  of  the  deposition  is  oob- 
potent,  the  objection  should  be  ood- 
fined  to  that  which  is  not  sa       t^ 

8.  Where  pertinent  evidence  Is  given 
in  answer  to  the  general  inteirogs- 
tory,  to  which  the  attention  of  the 
opposing  counsel  was  not  called  by 
the  others,  if  he  desire  to  crofis- 
examine  the  witness  as  to  such  evi- 
dence, he  should  apply  to  the  ooort 
for  relief  before  the  trial.  Per  Air 
LEN,  J.  id 

4.  It  is  not  a  ground  for  supprea^og 
the  whole  deposition  on  the  trial 

id 

5.  If  any  part  of  the  evidence  so  given 
is  incompetent  or  impertinent,  sach 
part  may  be  excluded.  id 
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%,  WiteeiM»may  be  examined  od  oom- 
minioQ  as  to  an  original  paper,  by 
annezing  a  copy  to  the  interrogato- 
ries for  the  purpose  of  reference, 
description  and  iudenUfication,  and 
producing  the  original  on  the  ex- 
amination o^the  witness.  It  is  not 
indispensable  that  the  original  be 
annexed  to  the  ioterrogatories.  Per 
Allen,  J.  id 

7.  The  refhsal  to  suppress  the  depo- 
sition of  a  witness  at  the  trial,  where 
It  was  proved  that  the  attorney  of 
the  party  examining  him,  at  the  re- 
quest of  the  witness  and  before  he 
was  sworn,  wrote  down  for  him  at 
bis  dictation  the  substance  of  what 
he  afterwards  testified  to  in  answer 
to  the  interrogatories,  is  not  error ; 
it  goes  to  the  credibility  of  the  evi- 
dence, id 

8.  If  the  witness  was  imposed  upon, 
or  any  &ct  was  misstated,  colored 
or  concealed,  the  court,  on  motion 
for  that  purpose,  might  set  aside  the 
deposition  and  order  the  commis- 
sion to  be  executed  anew,  or  grant 
other  appropriate  relief.  Per  Al- 
LBN,  J.  id 

9.  Where  the  direction  as  to  the  return 
of  a  commission  required  it  to  be 
enclosed  in  a  wrapper,  and  depos- 
ited in  the  post  office  at  Toronto  .  . 
by  the  commissioners,  directed  to 
W.  B.,  Buffiilo,  "  and  a  certificate 
tkereof  indorsed  upon  the  wrapper 
by  the  commissioners,"  and  the  com- 
mission was  received  A*om  the  post 
office  at  Bufiato,  post  marked  Toron- 
to ;  Udd,  that  it  was  not  requisite 
that  the  certificate  on  the  wrapper 
should  state  that  the  commission 
was  deposite<^  j  the  post  office  by 
the  commissioners.  BrvamkiU  v. 
James,  294 

10.  Where  notes,  offered  in  evidence 
as  proved  by  a  witness  examined 
on  commission,  were  attached  to 
and  returned  with  his  deposition, 
were  marked  A  and  B,  and  had  the 
names  of  the  witness  and  the  com- 
missioners written  upon  them  \  and 
the  witness  in  the  deposition  de- 
scribed the  notes  to  which  he  testi- 
fied, by  dates,  amounts,  &c.  corres- 
ponding with  those  of  the  notes 
offered,  and  stated  that  they  were 

Kbr.— Vol.  I  78 


produced  to  him  on  his  examina- 
tion, marked  A  and  B,  and  that  he 
then  wrote  bis  name  vpon  them; 
and  the  commissioners  in  their  re- 
turn certified  that  the  notes  attached 
to  the  deposition  were  produced  to 
the  witness  on  his  examination,  and 
he  signed  his  name  thereon  in  their 
presence ;  Held,  that  the  notes  offer- 
ed in  evidence  were  sufficiently  iden- 
tified aa  those  testified  to  by  the 
witness.  id 


DISCOVERY  OF   BOOKS  AND 
PAPBR8. 

1  The  supreme  court  is  authorised 
by  the  revised  s^tutes  (2  J?.  &  199) 
to  compel  a  defendant  in  a  suit  pen- 
ding therein  to  make  discovery  of 
books,  papers  and  documents  in  his 
possession  or  power  relating  to  the 
merits  thereof^  and  which  are  neces- 
sary to  the  plaintiff  to  enable  him 
to  prepare  for  the  trial.  Qmdd  v. 
McCarty,  W 

2.  The  888th  section  of  the  eode  is  not 
a  substitute  for  the  provisions  of  the 
revised  statutes,  but  Is  auxiliaiy 
thereto.  id 

8.  The  superior  court  of  the  city  of 
New-Tork  has  the  same  powers  to 
compel  discovery  by  the  parties  to 
a  suit  pending  therein,  which  are 
conferred  by  the  revised  statutes 
upon  the  supreme  court;  (JLmws 
of  1841,11.  22;)  and  where  the  de- 
fendant, in  an  action  pending  in 
that  court,  refused  to  comply  with 

>  an  order  directing  him  to  make  dis- 
covery, to  enable  the  plaintiff  to 
prepare  for  trial ;  HM,  that  the 
court  was  authorized  to  strike  out 
his  answer,  and  render  judgment 
as  though  no  answer  to  the  com- 
plaint bad  been  made.  id 


DIVORCBS. 
See  Maeriaos. 

DOWBR. 
See  IfARRiAaE,  6. 
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E00LESIA8TICAL  COBPOBA- 
TI0N8. 

Sm  Reuoioui  Societib*,  9, 10. 


BQUITABLE  GOXYBBSION. 
See  Infants,  8  to  10. 

ERROR. 

The  court  will  not  revene  a  Jndgment 
for  an  erroneous  reAual  to  nonsuit 
wh<A^  the  defect  in  proof  is  sup- 
plied during  the  trial.  Per  Jobn- 
'  SON,  J.  Schenectady  and  Saratoga 
Plank  Road  Co.  ▼.  Tlkateker,       102 

ESTOPPEL. 

1.  A  party  is  not  estopped  firom  deny- 
ing that  an  officer  had  power  to  sell 
his  property  under  an  execution, 
unless  it  appear  that  acting  with 
knowledge  of  the  facts  invalidating 
the  power,  he  misled  the  purchaser. 

*  Carpenter  v.  StUweU,  61 

2.  A  Judgment  record  in  an  action  of 
trespass,  in  which  the  declaraUon 
alleged  that  the- defendant  wrong- 
fully entered  and  felled  timber  in  a 
close  of  the  plaintiff,  describing  it 
by  metes  and  bounds  and  as  con- 
taining about  one  hundred  acres, 
and  the  plea  was  that  the  part  of 
the  close  in  which  the  supposed 
trespasses  were  committed  was  the 
soil  and  fteehold  of  the  defendant, 
upon  which  issue  was  taken  and 
there  was  a  yerdict  and  judgment  in 
favor  of  the  plaintiff,  is  not  evi- 
dence that  the  title  to  the  entire 
close  was  in  question  and  Itcyudged 
to  be  in  the  plaintiff.  Dunckel  v. 
WUes,  420 

8.  It  Is  evidence  that  title  to  the  part 
only  of  the  premises  which  came  in 
question  was  found  and  adjudicated 
in  ftvor  of  the  plaintiff.  What  part 
thib  was  must  be  proved  aliunde,    id 

4.  In  a  subsequent  suit  between  the 
same  parties  or  their  privies,  as  to 
the  title  to  a  particular  part  of  the 


land  embraced  within  the  deacrip^ 
tion  of  the  close,  the  party  setting 
up  the  former  recoveiy  as  an  estop- 
pel must  prove  affirmativelj  that 
the  title  as  to  this  particular  pait 
was  in  controversy  and  passed  upon 
in  that  suit.  id 

See  Plank  Road  Companies,  4. 


EVICTION. 
See  Landlord  and  Tenant,  1  to  ft. 


EVIDENCE. 

1.  Upon  a  question  of  revocatioD  of  a 
will,  no  declarations  of  the  testator 
are  competent  evidence  except  those 
which  accompany  the  alleged  act  of 
revocation.  Per  Sclden,  J.  Water- 
man V.  Whiineff,  157 

2.  They  are  received  as  a  part  of  the 
res  gestcB  and  to  show  the  intent  with 
which  the  act  was  done.  Per  Scl- 
den, J.  id 

8.  Where  a  will  is  disputed  on  the 
ground  of  fhiud,  duress,  impositioii 
or  other  like  cause  not  diawiog  in 
question  the  testator's  mental  capa^ 
city  at  the  time  of  its  exeeation, 
neither  his  prior  or  subsequent  dec- 
larations are  evidence.  Per  Bel- 
DEN,  J.  U 

4.  But  where  the  will  is  resisted  oi 
the  ground  that  the  testator  wusol 
of  sound  mind,  or  that  it  was  p»- 
cured  by  undue  influence  which  in> 
volves  his  mental  condition  at  the 
time  it  was  executed,  his  suhseqaeni 
statements  touching  the  dispodtion 
of  his  property  and  inconsistent  with 
the  will,  in  connection  witA  cAereti- 
.  defice  tending  to  prove  a  want  of 
mental  capacity,  are  competent  id 

6.  Sejnble,  that  on  these  issoes  his  de- 
clarations, made  before  the  will  was 
executed,  are  evidence  under  the 
same  restrictions  and  for  the  same 
purpose.  id 

6.  Such  prior  or  subsequent  declaia- 
tions  are  competent  evidence  on 
these  questions,  only  as  tending  to 
prove  the  testator's  mental  ooidi- 
tlon  when  the  will  vas  executed,   id 
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7.  When  from  the  remote  period  at 
which  the  declarations  were  made, 
or  other  cause,  they  do  not  legiti- 
mately bear  upon  the  state  of  the 
testator's  mind  when  the  will  was 
made,  they  shonld  be  excluded. 
Per  Seloen,  J.  id 

8.  Where  there  was  no  direct  evidence 
that  an  usurious  agreement  was 
made  at  the  time  of  the  loan ;  but 
it  was  proved  that  twenty-two  days 
thereafter  the  borrower  paid  and 
the  lender  received  for  the  use  of 
the  money,  from  the  time  of  tbe 
loan  to  thai  day,  a  sum  equal  to  in- 
terest at  the  rate  of  much  more 
than  seven  per  cent  per  annum; 
Heldj  that  it  was  a  question  for  the 
Jury  whether  or  not  the  loan  was 
made  upon  an  usurious  agreement. 
Catlin  V.  OurUer,  868 

9.  Upon  the  question,  whether  the 
plaintiff,  in  an  action  for  an  injury 
to  his  person,  was  seriously  injured, 
his  complaints  of  pain  and  distress 
at  the  time  of  the  alleged  injury,  are 
competent  evidence  in  his  own  be- 
half, in  connection  with  other  testi- 
mony, of  his  condition.  CaldweU  v. 
Murphy^  416 

10.  A  judgment  record  in  an  action  of 
trespass,  in  which  the  declaration 
alleged  that  the  defendant  wrong- 
fully entered  and  felled  timber  in  a 
close  of  the  plaintiff,  describing'  it 
by  metes  and  bounds  and  as  con- 
taining about  one  hundred  acres, 
and  the  plea  was  that  the  part  of 
the  close  in  which  the  supposed 
trespasses  were  committed  was  the 
soil  and  freehold  of  the  defendant, 
npon  which  issue  was  taken  and 
there  was  a  verdict  and  judgment 
in  favor  of  the  plaintiff,  is  not  evi- 
dence that  the  title  to  the  entire 
close  was  in  question  and  adjudged 
to  be  in  the  plaintiff.  Dunckel  v. 
WUes,  420 

11.  It  is  evidence  that  title  to  the  part 
only  of  the  premises  which  came  in 
question  was  found  and  ajudicated 
in  ftivor  of  the  plaintiff.  What  part 
this  was  must  be  proved  aliunde,   id 

12.  In  a  subsequent  suit  between  the 
same  parties  or  their  privies,  as  to 
the  title  to  a  particular  part  of  the 


land  embraced  within  the  descrip- 
tion of  the  dose,  the  party  settfaig 
up  the  former  recovery  as  an  estop- 
pel must  prove  affirmatively  that 
the  title  as  to  this  particular  part 
was  in  controversy  and  passed  upon 
in  that  suit.  id 

See  Accouirr  Stated. 

Belioious  Societies,  16, 16. 
Witness,  2. 


EXCEPTIONS  IN  A  GRANT. 
See  Deed,  6,  8. 

EXCEPTIONS  AT  THE  TRIAL. 

See  Appeal,  11  to  14. 
Ppactice,  1,  4  to  9. 

EXECUTION  OF  A  POWER. 
See  Powxa. 

EXECUTIONS. 

iSS^  Courts  of  a  Justice  of  the  Peace. 
Sheriff,    1  to  6. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  It  is  the  right  and  duty  of  an  exec- 
utor or  administrator  of  a  deceased 
debtor,  whose  estate  is  insolvent,  to 
impeach  a  sale  of  personal  property 
made  by  the  deceased,  with  intent 
to  defhind  creditors,  and  recover 
the  same  from  tho  fraudulent  ven- 
dee. Per  Penio,  J.  Baie  v.  C7ra- 
han,  287 

2.  Ordinarily,  a  creditor  of  the  es- 
tate cannot  maintain  an  action 
against  such  fraudulent  vendee 
alone,  or  against  him  and  the  exec- 
utor or  administrator,  to  set  aside 
the  fraudulent  transfer,  and  have 
the  property  held  under  it  adminis- 
tered as  assets  to  pay  debtf.  Per 
Denio,  J.  id 

8.  But  if  the  executor  or  administra- 
tor collude  with  the  fraudulent  ven- 
dee, or  after  reisonable  request 
refhse  to  take  proceedings  to  im- 
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peteh  hll  title  and  nteA  the  prop- 
«kt3r  in  his  hands,  a  creditor  may 
ttaintain  an  action  against  him  and 
tlie  execntor  or  administrator,  for 
that  pnrpose.  id 

4.  Where  a  debtor  in  his  lifetime  as- 
signed a  chose  in  action  with  intent 
to  defhind  creditors,  and  his  estate 
bein^  insolvent,  the  administrator 
denied  thai  the  assignment  was  fraud- 
uUtU  and  insisted  that  it  ought  not  to 
be  set  aside ;  Held^  that  a  creditor 
could  mafotain  an  action  against  the 
assignee  and  administrator  to  have 
the  assignment  declared  void  as  to 
creditors,  and  the  chose  in  action 
administered  as  assets  to  pay  debts. 

id 

5.  On  the  death  of  a  tenant  from  year 
to  year,  whose  estate  arises  out  of 
a  demise  to  him,  the  estate  passes 
to  his  personal  representatives,  and 
they  hold  it  by  virtae  of  the  demise. 
And  where  the  executors  of  the 
tenant  omitted  to  terminate  the  ten- 
ancy and  continued  to  occupy  the 
premises  ftoxn.  year  to  year;  Heldf 
that  they  were  liable  in  their  rep- 
resentative capacity  for  the  rent  ac- 
cruing during  such  occupancy  by 
them ;  and  that  a  demand  for  this 
rent  was  properly  united  with  a  de- 
mand for  rent  accruing  during  the 
lifetime  of  tl^e  tenant,  in  a  suit 
against  the  executor.  Pugstey  v. 
Aikin,  494 


FEES  OF  OFFICEBS. 
See  AiTORNETS  and  Solicitors. 


FIXTURES. 

Poles,  used  necessarily  in  cultivating 
hops,  which  were  taken  down  for 
the  purpose  of  gathering  the  crop, 
and  piled  in  the  yard  with  the  in- 
tention of  being  replaced  in  the  sea- 
son of  hop-raising,  are  apart  of  the 
Teal  estate.    BiAop  v.  Bishop^    128 


FORCIBLE  ENTRY  AND  DE- 
TAINEB. 

See  RfiLiGions  Socibtirs,  1  to  8. 


FORECLOSURE   BT  ABYEEIIBI- 

MENT. 

See  MoBTQAGE  or  Land. 


FOREIGN  LAW. 
See  Pleading,  2,  8. 

FRAUDULENT  CONVEYANCBS. 
[Delayijig  Creditors,] 

1.  An  assignment  by  an  insoWentd^t- 
or  of  his  property  to  trnsteei  forths 
benefit  of  his  creditors,  which  ex- 
pressly authorizes  them  to  sell  the 
property  upon  credit,  is  Toid  u 
against  the  creditors  of  the  asufDor. 
Kellogg  V.  Slauson^  ^ 

2.  But  an  assignment  will  not  be  con- 
strued as  conferring  this  antbority, 
where  its  language  is  consistent  with 
a  different  interpretation  which 
makes  it  legal  and  valid.  i^ 

8.  Where  the  assi^ment  snthorbed 
the  trustees  to  take  possession  of  the 
property  and  sell  anddispowofthe 
same  upon  suck  terms  and  eondiiunu 
as  in  their  judgment  might  appear 
best  and  most  for  the  interests  of  the 
parties  concerned,  and  convert  the 
same  into  money  :  Hdd,  that  it  wu 
valid.  ^ 

See  Executors  and  Admikibtbatow, 
lto4. 


FRAUDULENT  VENDBB. 

Sts  Executors  and  ADMiwiiTSAtosi, 
1  to  4. 


FRAUD. 

1.  Where  a  mortgage  does  not  cover  iD 
of  premises  owned  by  the  mortgig«' 
which  he  by  flilse  and  iVaudolent  rep- 
resentations induced  the  naortgageeto 
believe  were  included  therein,  wh^ 
the  latter  made  a  loan  and  acogwi 
it  as  security  therefor,  a  court  oi 
equity  will,  as  against  the  mo^ 
gor  or  his  voluntary  grantee,  reions 
the  mortgage  and  enlbrw  it  •gJJ 
the  part  of  the  premiw  net  «W- 
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nafiydtai^^nKed  therein. 
T.  ffcubrouekj 


DePeytter 
682 


&  Where  an  apfplicant  ibr  a  loan  pro- 
posed to  fiecare  its  repayment  by 
a  mortgage  upon  premises  which 
he  stated  had  been  convoyed  to  him 
by  a  party  named,  and  by  fklse  and 
fraudnient  representations  indnced 
the  lender  to  tielieve  ttiat  certain 
Taloable  erections,  which  were  situ- 
ate on  a4jacent  premises  owned  by 
the  applicant,  were  npon  the  premises 
so  conveyed  to  him,  and  the  lender 
made  the  loan  and  accepted  a  mort- 
gage executed  by  the  applicant  con- 
tabling  a  description  which  included 
only  these  premises,  believing,  and  the 
applicant  representing  to  him  that  the 
erections  were  embraced,  and,  the 
mortgagor  soon  thereafter  conveyed 
the  land  on  which  the  erections  were 
situate,  without  consideration,  in  trust 
ibr  his  wife  ,*  in  an  action  by  the  mort- 
gagee against  the  mortgagor,  his  wifb 
and  her  trustee,  the  trust  deed  was 
a4judged  invalid  against  the  mort- 
gage, the  latter  was  refbrmed  so  as  to 
embrace  the  land  with  the  erections 
thereon,  and  a  decree  of  foreclosure 
and  sale  was  made  as  to  all  the  prem- 
fsea.  id 


Q 

GUARDIAN. 

Ae  Infant,  8  to  10. 

Specific  PaaFoaMAMCE. 
BuaaooATE's  Court. 


HOP-POLES. 
am  FirruREs. 

HUSBAND  AND  WEPE. 

Sti  MiaRuoB. 


INDIVIDUAL  UABILtTT. 
Seg  Stocksoldbrs. 


INEVITABLE  ACCIDENT. 
See  Contract,  4. 

INFANTS. 

1.  Neither  infants  or  their  guardians 
appointed  fbr  that  purpose  can  con- 
vey, land,  except  pursuant  to  the 
order  of  the  court.  In  the  matter  of 
HyaU  V.  SceUy,  62 

2.  Where  the  order  directed  infants  to 
convey  aU  their  interest  in  certain  real 
estate^  the  deed  to  be  executed  by  Josiah 
S.  Mitchell^  their  guojrdian  ad  Utem, 
in  the  name  and  behalf  of  the  infants ; 
HsLn,  that  a  deed,  reciting  the  ap- 
pointment of  Mitchell  as  their  guar- 
dian,  in  which  they  were  nam^  as 
parties  of  the  first  part  without  the 
guardian's  name  being  mentioned, 
and  which  was  executed  and  ac- 
knowledged by  the  infants,  and  by 
Josiah  S.  Mitchell,  without  any  ad- 
dition to  his  signature  indicating  the 
character  in  which  he  executed, 
was  not  pursuant  to  the  order,  or 
one  which  the  purchaser  was  bound 
to  accept  id 

8.  Under  such  an  order,  a  deed  con- 
taining the  names  of  the  infants, 
"  by  Josiah  S.  Mitchell  their  guar- 
dian," as  parties  of  the  first  part, 
but  executed  by  him,  by  subscrib- 
ing *' Josiah  S.  Mitchell  guardian 
&c."  is  defective.  Per  Seldbn,  J.  id 

4  The  guardian  should  execute  the 
deed  by  subscribing  the  name  of 
the  infknt,  and  adding  "  by  Josiah 
S.  Mitchell  his  guardian  ad  litem." 
Per  Seluen,  J.  id 

5.  Whether,  if  the  ancestor  contracts 
to  convey  with  covenaats  as  to  title, 
the  court  has  power  on  an  applica- 
tion under  the  statute  for  specific 
performance,  to  require  the  heir  to 
convey  by  a  deed  containing  personal  ^ 
covenants,  (jiftfTV.  Per  Seloen,  J.  id 

6.  But  where  the  order  of  the  court 
merely  directs  the  infiints  toconv^ 
their  interest,  personal  covenants 
inserted  in  a  deed  executed  on  their 
behalf  are  void*  Per  Selden,  J.  id 

7.  Where  the  order  in  its  redtiUs  mea- 
tioDS  five  minor  heirs,  and  that  J.  8. 
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Mitchell  had  been  appointed  guar- 
dian of  said  minors,  but  omits  the 
names  of  two  of  them  in  that  part 
directing  a  conyeyance,  a  deed  eze* 
cuted  by  the  guardian  on  behalf  of 
all,  passes  no  title  as  to  the  two. 
Per  Denio,  J.  U 

8.  The  object  of  the  statute,  (2  R.  S, 
196,  %  180,)  which  declares  that  the 
proceeds  of  an  infant's  lands  sold  by 
order  of  the  court  of  chancery,  shall 
be  deemed  real  estate,  was  to  pre- 
■erre  during  his  minority  the  char- 
acter of  the  property  in  reference 
to  the  statutes  regulating  descents 
and  distributions.  Forman  v.  Marskf 

644 

0.  The  character  impressed  upon  the 
proceeds  by  the  statute  ceases  on 
the  infknt's  attaining  his  majority 
and  obtaining  possession  thereof  id 

10.  Where  real  estate  of  an  infant  was 
sold  under  the  direction  of  the  court, 
and  a  bond  and  mortgage  thereon 
were  executed  to  his  special  guar- 
dian to  secure  the  purchase  money ; 
and  the  infknt,  after  his  majority, 
settled  the  guardian's  account  touch- 
ing the  trust,  and  discharged  him 
thereth>m,  took  from  him  individu- 
ally a  receipt  for  the  bond  and  mort. 
gage,  and  constituted  him  his  at^ 
torney  to  collect  and  reinvest  the 
amount  secured  thereby  in  his  dis- 
cretion, and  before  payment  of  any 
part  of  the  amount  died  intestate ; 
Held,  that  the  bond  and  mortgage 
and  the  moneys  secured  thereby 
were  personal  estate,  and  to  be  dis- 
tributed as  such.  id 


INSUBANCE. 

1.  In  cases  of  insurance,  the  law,  in  the 
absence  of  fraud,  looks  to  the  proxi- 
mate cause  only  of  the  loss  in.  deter- 
mining whether  it  was  causi^  by  a 
peril  insured  against.  •  Mathews  v. 
TT^e  Howtrd  Insurance  Co. ,  9 

2.  A  collision  ]a  a  peril  within  a  policy 
insuring  against  the  perils  of  the  sea 
or  lakes.  id 

8.  Where  the  immediafa  cause  of  loss  to 
a  vessel  is  a  peril  expressly  insured 
agamst,  it  is  not  a  defense  that  the  neg- 
ligence of  the  master  and  crew  occa- 


sioned such  peril  or  brought  her  wifh- 
init  id 

4c  Under  a  policy  of  insurance  ai^^inat 
the  usual  perils  of  the  sea  or  lakes, 
the  underwriters  do  not  insure  against 
the  negligence  of  the  master  and  map- 
iners  as  a  distinct  cause  of  loss ;  and 
where  such  negligence  is  the  sole  pro- 
curing cause  of  the  loss,  they  are  not 
liable.  id 

6.  Where  a  coDinon  happened  between 
the  insured  vessel  and  another,  by 
which  the  latter  sustained  damages, 
and  her  owners  filed  a  libel  against 
the  insured  vessel,  alleging  that  the 
collision  was  occasioned  by  the  negli- 
genoe  of  her  master  and  crew,  and  af- 
ter interposition  of  claim  and  defense 
by  her  owners  and  notice  to  the  insu- 
r^s  of  the  proceedings,  she  was  ood- 
demned  and  ordered  to  be  sold  to  pay 
such^lamages;  Hdd,  that  the  under- 
writers were  not  liable  to  the  owners 
of  the  insured  vessel  for  the  amount 
of  such  damages  whidb.  they  were 
compelled  to  pay  to  prevent  her  being 
sold.  id 

6.  A  policy,  Jby  which  property  was  in- 
sured against  loss  or  damsge  by  fire, 
contain^  a  condition  that  the  insurer 
would  not  be  liable  fbr  any  loss  occ»- 
stoned  by  the  explosion  of  a  steam 
boiler !  and  there  was  an  explosion  of 
a  steam  boiler  in  use  in  the  building 
where  the  pTX>pcrty  was  situated, 
whereby  fire  was  brought  in  oootset 
with  and  consumed  the  propei^; 
Heldf  that  the  loss  was  within  the  ex- 
ception created  by  the  condition,  ssd 
the  insurer  not  liable.  St.  Join  r. 
The  American  Mutual  f%re  and 
Marine  Insurance  Company,     516 

7.  A  policy  of  insurance  against  loai 
by  fire,  which  describes  the ""  subject 
matter  as  a  barque  on  the  stodcs, 
near  a  ship  in  a  shipyard,  being  buUt 
for  Howes,  GodfVey  A  Co.,  does  not 
cover  Umbers  not  united  to  the  keel 
or  structure  thereon  of  the  contem- 
plated barque,  although  they  are  in- 
tended and  completely  prepaired  to  be 
used  in  its  fhunework,  are  lying  in 
the  yard  in  the  proper  place  to  be 
conveniently  applied  to  that  use,  and 
are  valueless  ft>r  any  other  vessel 
Hood  V.  The  Ma/nhdsttan  F^ire  In- 
twranee  Company,  682 
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8y  Bnch  a  policy  comn  tbe  stniotare 
made  fWym  time  to  time  on  the  BtockB, 
which,  when  completed,  will  consti- 
tate  the  barque.  id 

9.  A  condition  in  apolicy  of  insuranoe  up- 
on a  building,  which  prohibits  its  be- 
ing appropriated,  applied  or  used  for 
the  puipoeo  of  storing  or  keeping 
therein  certain  articles  denominated 
hazardous,  is  not  violated  by  a  mere 
temporary  or  casual  deposit  of  such 
articles  in  the  building.  Hyndtr. 
The  Seheneetadf  County  Mutual 
Ituuranee  Company,  554 

10.  But  if  the  buQ&hig  or  any  part  there- 
of is  used  for  the  puipoee  either  of 
storing  or  of  keeping  Uierein  prohib- 
ited artidcB,  it  is  a  violation  of  the 
condition.  id 


INTEREST. 

A  sum  of  money,  payable  by  an  instru- 
ment in  which  interest  is  not  men- 
tioned, and  which  does  not  specify 
^ny  time  of  payment,  or  that  the 
money  is  payable  on  demand,  draws 
interest  ft-om  the  date  of  the  instru- 
ment   Purdf  T.  PkUipi,  406 

8u  Rent,  2. 


JUDGMENT  I 

[By  Confession.] 

See  Appeal,  9, 10. 

\Mnan  action  of  Tort  against  several.] 

See  Damages. 

[On  alleged  Joint  Contracts.] 

See  Peactice,  2, 8. 

JUDGMENT  AND  EXECUTION. 

See  CoNSTiTVTioNAL  Law,  1,  2. 
Mortage  of  Chattels. 
Sheriff. 

JURISDICTION. 

See  Absconoino  &c.  Debtor,  1  to  7. 
Taxes,  8  to  7. 


JUSTICE  OF  THE  PEACE. 


See  Courts  of  Justice  of  the  Peace. 


LABORERS  ON  PUBLIC  WORKQ. 

1.  The  statute  (Laws  of  1850,  ch.  278) 
requiring  a  cobtractor  with  the  state 
to  execute,  with  sufficient  sureties,^ 
a  bond  conditioned  that  he  will  pay 
all  laborers  employed  by  him  on 
the  work  specified  in  his  contract, 
does  not  provide  for  securing  the 

^  payment  of  laborers  employed  in 
constructing  the  work  by  a  person 
to  whom  it  is  sub-let  by  the  con- 
tractor.    McQuskey    v.   Cromwdl, 

698 

2.  The  bond  executed  pursuant  to  this 
statute,  is  security  only  that  the  con- 
tractor with  the  state,  will  pay  the 
laborors  to  whom  he  shall  be  In- 
debted, id 

8.  Where  he  snbrlets  the  work,  and  the 
8ub«contractor  hires  laborers  to*  per- 
form it  and  omits  to  pay  them,  th^ 
cannot  sustain  an  action  on  the  bond 
for  their  wages.  id 

4.  Nor  can  they  do  so,  although  the  con- 
tractor, by  the  terms  of  his  contract 
with  the  state,  was  bound  to  perform 
the  work  by  workmen  under  his  im- 
mediate superintendence  and  not  by 
a  sub-contractor,  and  although  the 
sub-contracting  was  without  the  con- 
sent of  the  state  or  its  officers,  and  the 
work  done  by  the  laborers  for  the  sub- 
contractor was  estimated  by  the  state 
officers  and  paid  for  to  the  contractor 
as  though  done  by  him.  id 

5.  The  rules  which  should  prevail  in 
the  construction  of  statutes,  discussed. 
Per  Allen  and  Ruooles,  Ja       id 


LANDS  OF  INFANTS, 

[Sold  by  order  of  CourL] 

iStf  Infants,^  9«  10. 
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LANDLORD  AND  TENANT. 

\.  A  wrongful  eviciloo  of  ih%  (enaot  by 
the  landlord  from  a  part  of  the  de- 
mised premises  suspends  the  rent  nn- 

,  til  the  possession  is  restoiied.  ChrU- 
topher  v.  Anstitif  216 

2.  The  landlord  oannot  recover,  on  the 
agreement  to  pay  rant,  a  portion 
thereof,  or  any  compensation  for  the 
part  of  the  premises  occupied  by  the 
tenant  while  such  CTicUon  continued. 

id 

t.  Nor  can  he  recover,  In  an  action  for 
use  and  occupation,  the  value  of  the 
part  of  the  demised  premises  enjoyed 
by  the  tenant  during  the  term,  and 
while  deprived  of  the.residneby  such 
eviction.  id 

4,  Where  premises  were  demised  by  an 
agreement  not  under  seal,  fbrayear, 
^  the  rent  of  S200,  payable  quarterly, 
and  the  landlord,  before  any  rent  be- 
came payable,  wrongftdly  entered  and 
evicted  the  tenant  ^m  a  port  of  the 
premises,  but  the  latter  voluntarily 
occupied  the  residue  to  the  end  of  the 
term,  when  the  landlord  brought  an 
•cti<m  fbr  use  and  occupation ;  Bdd, 
thai  he  could  not  seoover.  id 

(.  Where  the  tenimt  is  evicted  ttom  a 
part  of  the  premises  by  title  para- 
mount  to  the  lessor's,  tH^  landlord 
may  recover  for  the  portioii  of  the 
premises  eqjoyed  by  the  tenant  Per 
I'arker,  J.  id 

0.  Where  premises  are  leased  "  fbr  the 
term  of  one  year  and  an  indefinite 
period  thereafter,"  at  an  annual  rent 
which  the  lessee  agrees  to  pay,  and  he 
enters  and  occupies  several  years,  he 
is  the  owner  of  an  estate  as  tenant 
ttom  year  to  year,  arising  out  of  the 
original  demise.    Pug£y  v.  Aikin, 

494 

7.  On  the  death  <^the  tenant  this  estate 
passes  to  his  pcsrsonal  representatives, 
and  they  hold  it  by  virtue  of  the  de- 
mise to  him.  And  where  the  execur 
tors  of  the  tenant  omitted  to  terminate 
the  tenancy  and  continued  to  occupy 
the  premises  fVom  year  to  year ;  Hdd, 
that  they  were  liable  in  their  repre- 
sentative capacity  for  the  rent  accru- 
ing during  such  occupancy  by  them ; 
aiKl  that  a  demand  fbr  this  rent  was 
properly  united  with  a  dmand  ^r 


MotacaraiDii  dniiiwtliw  WUnMor 
tb«  tonaDi,  Gi  a  suifc  agynat  tea- 


S€$  Brnt,  1. 


LBASE  FROM  TSAR  TO  TIAB. 
8§e  Landlord  and  Tenant,  6, 7. 

LBX  LOCI  ST  FORI 
iSSm  Plbadino,  2,  Sl 


LIMITAnONB,  BTATirrB  OF. 

1.  PaymeDta  Bwda  by  one  of  the  jobt 
andsevnmlmakerscfa  note  and  in- 
dorsed ni>on  it,  before  an  action  npoo 
it  is  barred  by  the  statute  of  limiti- 
tions,  and  within  six  years  before  nii 
brought,  do  BOt  affect  the  defeDM  of 
the  statute  as  to  the  other.  /SftMM^ 
htr  V.  Benedia,  176 

2.  Wbere  three  made  a  Joint  and  ssmal 
Bote  payable  m  Febraaiy,  1889,  tad 
payments  were  made  by  mm  ad  m- 
doned  upon  it,  In  1829,1840,1^00- 
ber,  1848,  and  JaDuary  aod  8eptm- 
her,  1849,  and  a  suit  ym&motoM 
upon  it  in  July,  I860,  to  which  one 
of  the  others  pleaded  the  MitoQi 
limitations ;  BM,  that  the  tc&n 
was  barred  as  against  fainL         ^ 

LIMITED  PARTNEBSHIPS. 
See  pAaTNBRSRiP,  1, 2, 8. 


LIMITATION  OF  APPBAL. 
See  AppSAZ.,  4, 6. 

LOTTEBIBS. 
See  Plkading,  2,  S. 

M 

MANDAMUS. 

1.  Where  theaaaeasonofatownwiUi 
out  jurisdiction  assess  a  person  fw 
personal  estate,  and  the  mb^** 
roll  made  by  them  i|  duly  ratipijedw 
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the  board  of  BuperviBon,  and  a  tax 
U  imposed  by  the  saperyisors  upon 
the  person  for  such  personal  estate, 
which  Is  collected  by  a  seizure  and 
aale  of  his  property  upon  the  war- 
rant issued  by  the  supervisors  to 
the  collector,  the  supervisors  cannot 
be  compelled  by  writ  of  mandamus 
to  audit  and  allow  to  the  person  thus 
wrongfully  assessed,  the  amount  of 
the  tax  collected  from  him,  and  direct 
it  to  be  levied  upon  the  town  or 
county.  T^  People  ex  rel  MygoU  v. 
The  Supervisors  of  Chenango  Coun- 
ttf,  668 

2.  As  a  general  rule,  the  writ  of  manda- 
mus will  not  lie  where  the  party  ag- 
grieved has  an  ample  remedy  by  an 
action  at  law.  id 

8>.  This  writ  lies  to  give  effect  only  to  a 
dear  legal  right.  id 


MANUFACTURING  CORPORA- 
TIONS. 

See  Stockholders,  1, 2, 3. 


MARRIAGE. 

1.  The  act  of  1813,  concerning  di- 
vorces, (2  R.  L,  197,  ^  4,)  prohibited 
a  person  whose  marriage  was  dis- 
solved, pursuant  to  its  provisions,  on 
account  of  his  or  her  aidu'^nry,  ttom 
marrying  again  during  the  life  of 
the  other  party  to  the  dissolved 
marriage.     Cropseyy.  Ogden,     228 

2.  Such  person  was  not  competent 
during  the  lifetime  of  the  former 
husband  or  wife,  and  while  said  act 
was  in  force,  to  make  a  valid  con- 
tract of  marriage  within  this  state. 

id 

a.  The  revised  statutes,  (2  H.  S.  139, 
^  6,)  prohibit  a  person  fVom  con- 
tracting a  valid  marriage  during  the 
lifetime  of  any  former  husband  or 
wife,  where  the  former  marriage  was 
dissolved  on  account  of  the  adultery 
of  such  person.  id 

4.  To  bring  a  person  within  this  pro- 
hibition it  is  not  requisite  that  the 
former  marriage  should  have  been 
contracted  after  the  revised  statutes 
took  effect.  id 


6.  Nor  that  the  relation  of  husband 
and  wife  should  have  existed  by  vir- 
tue of  the  former  marriage  since 
that  time.  id 

6.  Where  a  marriage  contracted  in 
this  state,  was  in  the  year  1822  dis- 
solved by  the  decree  of  the  court 
of  chancery  on  account  of  adultery 
by  the  husband,  and  afterwards  in 
1825,  and  again  subsequent  to  the 
first  of  January,  1880,  during  the 
liietime  of  his  former  wife,  a  mar- 
riage was  solemnized  in  due  form 
within  this  state,  between  him  and 
the  plaintiff,  with  whom  he  cohabit- 
ed as  his  wife  till  his  death  in  1847 ; 
Heldf  that  each  of  these  marriages 
with  the  plaintiff  was  void,  and  that 
she  was  not  entitled  to  dower  in  the 
lands  of  which  he  died  seised,      id 


MARINE  INSURANCE. 
See  Insurance,  1  to  5. 


MASTER  AND  SERVANT. 

See  AcnoN  on  the  Case. 

SEDUCTfON. 


MORTGAGE  OF  LAND. 

1.  In  fbredosing  a  mortga^  by  adver- 
tisement pursuant  to  &e  statute,  it  is 
not  requisite  that  copies  of  the  notice 
of  sale  should  be  served  on  the  par- 
ties entitled  thereto  personally,  or  by 
leaving  the  same  at  theb-  dwellings, 
though  they  reiide  in  the  Mam€  place 
with  the  party  fbredosing,  or  his  at- 
torney.   Stanton  v.  KUne,         196 

2.  In  such  case,  it  is  a  compliance  with 
the  statute,  if  copies  of  the  notice 
are  deposited  in  the  post  office  at  the 
place  where  the  psxties  reside,  di- 
rected to  them  respectively  at  such 
place,  twenty-eight  days  prior  to  the 
time  specified  for  the  sale.  id 

See  Fraud. 


MORTGAGE  OF  CHATTELS. 

1.  Chattels  which  are  mortgaged  may 
be  seized  and  the  interest  of  the 
mortgagor  therein  sold  on  an  execu- 
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tion  against  ibe  mortgagor,  where 
tliey  are  in  his  poflscssion,  and  he,  at 
the  time  of  the  seizure  and  sale,  is 
by  the  terms  of  the  mortgage  entitled 
to  their  possession  fbr  a  definite 
peiiod.    Hull  v.  CamXey^  501 

2.  The  officer  making  the  s^ure  and 
sale  is  not  liable  to  the  mortgagee, 
although  he  sell  the  property  geaer- 
ally  without  in  any  way  recogniziog 
the  lien  of  the  mortgage,  and  deliver 
possession  of  it  to  the  purchasef.   id 


N 

NEGLIGENCE. 

S«e  Action  on  the  Case. 
Insurance,  8,4,6. 


NEW-YORK  CITY. 

1.  Under  the  act  of  1806,  which  enacts 
that  in  all  cases  where  "  the  mayor, 
aldermen  andconmionaltyofthecity 
of  New- York,  shall  think  it  for  the 
public  good  to  enlarge  any  of  the 
slips  in  the  said  city,  they  shall  be  at 
liberty  and  have  full  power  so  to  do, 
and  upon  paying  one  third  of  the  ex- 
pense of  building  the  necessary  piers 
and  bridges,  shall  be  entitled  not  only 
to  the  slipage  oi  that  side  of  the  said 
piers  which  shall  be  adjacent  to  such 
slips  respectively,  but  siso  to  one  half 
of  the  whutkge  to  arise  from  the  out- 
ermost end  of  the  said  piers,"  the  cor- 
poration has  the  power  to  build  piers, 
and  to  extend  them  into  the  river  for 
Uie  purpose  of  enlarging  the  slips. 
Th4ymp$on  v.  Tha  Mayor  ^c,  of 
New- York,  116 

2.  The  word  dip  in  this  act  designates 
the  intermediate  space  formed  by  the 
docks.  id 

5.  Within  the  meaning  of  this  act  a  slip 
may  be  enlarged  by  building  and  ex- 
bending  piers  into  the  river.  id 

4.  It  is  not  requisite  that  the  piers  on 
each  side  should  be  extended  equally 
or  at  the  same  time.  id 

6.  Where  the  corporation  of  New- York 
was  the  owner  of  and  entitled  to  re- 
ceive one  half  of  the  wharfage  arising 
ttom  the  end  of  a  pier,  and  ammally 


demised  and  let  the  same  and  the 
right  to  collect  and  receive  it  to  les- 
sees ;  Heldy  that  it  was  not  anfBdent 
*  to  establish  title  thereto  by  prescrq>- 
tion  in  the  owner  of  the*  other  one 
half,  that  he  had  collected  and  appro- 
priated to  his  own  use  the  whole 
whar&ge  during  thirty  years,  without 
obstruction  fVom  the  city  or  itslessees. 

id 

6.  Under  such  circumstances,  theie 
should  be  proof  of  knowledge  by  or 
notice  to  the  corporation  of  an  adverse 
daim  and  enjoyment  to  establish  title 
by  prescription  against  it  f^ 

7.  Section  224  of  the  act  of  1813  redo- 
dng  the  laws  relating  to  the  dty  ot 
New- York  into  one  act,  (2  R.  L.  488,) 
is  not  applicable  to  the  constmctioQ 
of  a  pier,  where  the  corporation  oirw 
the  lots  opposite  the  place  where  it  it 
to  be  built    Ma/rshaa  v.  Guisn,  461 

8.  In  such  a  case  the  corporation  has  au- 
thority to  construct  the  pier  at  the 
expense^  of  the  dty,  and  take  the 
emoluments  arising  fW>m  it  ibr  its  ben- 
efit id 

9.  Where  the  corporation  gnuted  Ui  an 
individual  a  water  lot  on  the  East  riv- 
er, and  he  covenanted  to  eoDSfcruci  ia 
flront  of  it,  on  the  rivor,  a  street  which 
should  be  and  remain  a  public  rtncfc 
of  the   dty,  and    did  so,  and  the 
corporation     covenanted    that   the 
grantee  should  enjoy  the  whaiftge 
arising  fh>m  the  bulk  head  cresiod 
by  the  street  which  for  a  tune  hs 
received ;  and  subsequently  the  cor- 
poration acquired  title  to  the  grantei 
premises  pursuant  to  <^  177  and  178 
of  the  act  of  1813  for  the  purposes  of 
a  street;  and  afterwards  the  ooiponr 
tion  directed  to  be  constructed  oppo- 
site   these   premises   a  pier,  which 
thenceforth  fbrmed  the  side  of  a  pub- 
lic slip,  which  pier  was  built  at  the 
Joint  expense  of  the  corporation  and 
the  proprietors  of  lots  a4jaoenttosaid 
granted  premises,  and  the  emoluments 
thereth>m  were  shared  between  them 
and  the  city  in  certain  proportions: 
8u1)sequently  the  corporation  directed 
this  pier  to  be  extended  into  the  river, 
and  invited  the  said  proprietors  U> 
unite  in  constructing  the  extensioD, 
the  expense  and  emoluments  thereof 
to  be  borne  and  shared  in  the  same 
proportion  as  were  those  of  the  origin- 
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«1  pier,  which  they  ref\ued  to  do,  and 
the  corporation  at  the  expense  of  the 
city  extended  the  pier;  Heldf  that 
the  corporation  had  authority  to  do 
flo,  and  that  the  wharikgo  arising  ft-om 
this  new  portion  of  the  pier  belonged 
to  the  corporation.  id 

Sss  Action  on  the  Case. 


0 

OFFICERS. 

Sm  Attornrts  and  Solicitors. 
Plank  Road  Companies,  16. 
Taxes,  1,  2,  4,  6,  6. 
Sheriff,  1  to  6. 


PARENT  AND  CHILD. 
See  Seduction. 

PARTIES. 

jSse  Bills  of  Exchange  and  Promis- 
sory Notes,  6  to  7. 
Plank  Road  Companies,  16. 
Practice,  2,  8, 
Witness. 

PARTNERSHIP. 

1.  Where  a  limited  partnership  is  dis- 
solved by  the  a^eement  of  the  par- 
ties before  the  period  fixed  for  its 
termination  by  the  original  certifi- 
cate, it  continues  as  to  persons  cred- 
iting the  firm  without  actual  notice 
of  such  dissolution,  until  the  notice 
required  by  the  statute  has  been 
filed,  recorded  and  published  for 
four  weekSf  as  therein  prescribed. 
Beers  y.  Reynolds  <f*  Maginnis,      97 

2.  If  any  alteration  be  made  in  the 
capital  or  shares  and  the  partnership 
be  in  any  manner  thereafter  carried 
on,  before  the  publication  of  the 
notice  is  completed,  the  special 
partner  becomes  liable  as  a  general 
partner.  id 

8.  Where  parties  to  a  limited  partner- 
ship agreed  to  dissolve  it  and  caused 
notice  of  such  dissolution  to  be  filed 
ftnd  recorded,  and  commenced  its 
publication,  and  the  special  partner 


at  the  same  time  sold  his  interest 
in  the  copartnership  effects  to  the 
general  partner,  who  secured  the 
price  by  a.  mortgage  on  the  effects 
and  other  property  and  a  judgment, 
and  continued  the  same  kind  of 
business,  and  afterwards  and  bef<ire 
the  publication  of  the  notice  was 
completed,  purchased  goods  of  the 
plaintiff*  who  had  no  actual  notice 
of  the  dissolution;  ^TeU,  that  the 
special  partner  was  liable  to  the 
plaintiff*  as  a  general  partner,  with- 
out reference  to  the  intent  with 
which  the  dissolution  took  place 
and  the  mortgage  and  judgment 
were  taken.  id 


PAYMENT. 

See  Bills  of  Exchange   Aiq>  Prom- 
issory Notes,  8. 


PERFORMANCE. 

See  Contract,  8,  4. 
Pleading,  1. 


PLANK  ROAD  COMPANIES. 

1.  It  is  not  requisite  to  the  incorpora* 
tion  of  a  plank  road  company  under 
the  general  act,  that  the  whole 
amount  of  the  capital  stock  should 
be  subscribed  before  filing  the  arti- 
cles of  association.  T%e  Schenectady 
and  Saratoga  Plank  Road  Company 
Y.  T%aUker,  102 

2.  It  is  suflScient  that  stock  to  the 
amount  of  $600  for  every  mile  of 
the  proposed  road  is  in  giM>d  faith 
subscribed  and  five  per  cent  paid 
thereon.  id 

8.  The  directors  have  authority  to  re- 
quire payment  of  subscriptions  for 
stock  before  the  whole  capital  is 
subscribed.  id 

4.  A  subscriber  to  the  stock  in  a  propoa- 
ed  company,  who  is  present  at  the 
first  election,  and  is  there  elected  a 
director  and  acts  as  one  of  the  board, 
will  not  be  permitted  afterwards, 
in  a  suit  against  him  by  the  compa- 
ny, to  object  to  the  Yalidity  of  its 
organization  on  the  ground  that  no 
notice  of  such  election  wassgiven. 
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and  that  some  of  the  sabscribera 
did  not  attCDd.  id 

5.  A  person  is  liable  to  the  company 
for  the  amount  of  his  subscription, 
although  after  calls  were  made,  and 
before  they  were  payable,  he  as- 
signed his  stock  to  a  responsible 
party  and  had  it  transferred  to  and 
an  account  opened  with  him  on  the 
books  of  the  company.  id 

6.  It  is  not  a  defense  to  a  subscriber 
to  stock,  wh«  as  a  director  of  the 
company;  voted  for  the  resolution 
requiring  payment  of  subscriptions 
and  delivered  to  other  subscribers 
notices  thereof,  that  notice  of  the 
required  payments  was  not  given  to 
him  pursuant  to  the  89th  section  of 
the  act.  id 

7.  Where  a  company  was  incorporated 
in  1848,  under  the  plank  road  act 
of  1849,  and  the  defendant  then 
subscribed  to  its  stock,  and  the 
company,  by  virtue  of  a  subsequent 
act  of  the  legislature,  without  his 
consent,  increased  its  capital  and 
applied  its  f\inds  to  the  constimction 
of  a  branch  road,  not  authorized  by 
its  original  organization;  JEfe&^,  that 
the  defendant  was  not  thereby  re- 
leased from  his  subscription.         id 

8.  Section  1  of  chapter  398,  of  the 
laws  of  1847,  does  not  repeal  or 
modify  section  26  of  the  general 
plank  road  act,  (Chaffter  210  of  Louts 
of  1847.)  Palmer  v.  T%e  FbH  Plain 
and   CoopersUnon  Plank  Road  Co. 

376 

9.  The  two  sections  are  to  be  construed 
together  in  determining  the  power 
of  the  supervisor  and  commission- 
ers of  highways  to  contract  with  a 
plank  road  company,  as  to  its  tak- 
ing and  using  a  highway  of  the  town 
for  the  construction  of  its  road,    id 

lb.  They  have  authority  to  agree  with 
the  company  upon  the  compensation 
and  damages  to  be  paid  for  taking 
and  using  thehighway,  and  to  grant 
the  right  to  do  so.  id 

11.  But  they  have  not  power  to 
grant  the  company  this  right  on  con- 
dition that  it  shall  erect  and  main- 
tain its  toll  gates  in  specified  locali- 
ties..«  id 


1 12.  Nor  are  they  authorized  to  make  a 
contract  with  the  company  granting  it 
this  right,  and,  as  a  oonadeiaticni 

therefor,  obligating  it  not  to  locate  and 
maintain  a  toll  gate  within  a  specified 
Umit.  id 

13.  A  naked  condition  inserted  in  a 
I     grant  does  not  create  any  agreement 
I     on  the  part  of  the  grantee  accepting 
!     the  Uuiig  granted,  to  perfbim  the  con- 
dition, id 

14.  In  such  a  case,  specific  performanoe 
cannot  be  enforced  by  action.  The 
remedy  for  a  breach  of  the  oonditioi 
is  by  a  proceeding  to  recover  the 
thing  granted.  id 

16.  Where  the  right  to  take  and  use  a 
highway  for  the  construction  of  a 
plank  road  was  granted  to  a  oompany 
upon  condition  that  it  should  not 
maintain  a  toll  gate  within  certain 
limits;  and  the  company,  by  virtue 
of  the  grant,  took  possession  of  the 
highway  but  afterwards  violated  the 
condition,  and  an  action  was  brought 
to  compel  the  company  to  observe  it; 
Held,  that  the  action  could  not  be 
sustained.  id 

16.  The  supervisor  and  oonmusfd^Den 
of  highways  of  a  town  cannot  main- 
tain a  suit  in  their  joint  namn  is 
such  officers,  on  a  contract  made  by 
them  on  behalf  of  the  town,  whidi 
contains  no  express  agreement  with 
them,  as  such  officers.  H 


PLEADING. 

1.  Under  an  averment  <^  performaaoe 
of  a  covenant,  evidence  in  excuse  ftr 
non-performance  is  not  admissibfe. 
Per  Allen,  J.     Oakley  v.  Marion, 

2.  Where  a  party  seeks  toenftntae  inths 
courts  of  this  state  a  contimct  which 
by  its  laws  is  forbidden  and  dedared 
void,  he  must  aver  and  prove  where 
it  was  made,  and  that  by  the  laws  of 
that  place  it  was  authorised  and  valid. 
T%atcherY.  Morris^  4B7 

8.  Where  a  suit  to  recover  prise  moaey 
drawn  by  tjckets  owned  by  the  plain- 
tiff in  a  lottery  alleged  to  be  authoi^ 
ized  by  and  establiSied  pursuant  to 
the  laws  of  Maryland  by  th»  dete^ 
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ante,  and  drawn  at  Baltimore,  the 
oomplaiDt  did  not  state  where  the 
tickets  were  sold  or  purchased  by  the 
plaintiff;  Held,  on  demurrer,  that  the 
complaint  did  not  state  a  cause  of  ac- 
tion enforceable  in  the  courts  of  this 
state.  id 

4.  Where  a  party  by  an  instrument  in 
writing  signed  by  him,  and  dated  the 
6th  of  September,  1839,  for  value  re- 
ceived, agrees  to  purchase  of  another 
at  the  expiration  of  one  year  fVom  the 
date  of  the  instrument,  stock  at  a 
price  named,  the  sale  and  transfer  of 
the  stock  and  the  payment  of  the 
price  are  dependent  acts  to  bo  concur- 
•     lently  performed.    Lester  v.  Jeweit, 

453 

6.  To  entitle  a  vendor  to  recover  upon 
the  agreement,  he  must  aver  and 
prove  a  tender,  or  offer  to  sell  and 
transftr  the  stock  to  the  party  con- 
tracting to  purchase,  at  the  ezpirar 
Uon  of  the  year.  id 

6.  A  count  averring  that  he  was  ready 
and  willing  to  sell  and  transfer  the 
stock  at  tiie  time  named  therefor  in 
the  instrument,  is  bad  on  demuirer.  id 

7.  But  a  count  upon  the  agreement 
which  averred  that  the  vendor  was 
ready  and  williag,  and  at  ^e  ezpirar 
tion  of  one  year  from  the  date  of  the 
instrument,  to  wit,  on  the  7th  of  Sep- 
tember, 1840,  offered  to  the  purchaser 
to  sell  and  transfer  to  him  the  stock, 
is  sufficient  id 

• 

8.  Where  the  time  stated  under  a  vide- 
Ueet  is  repugnant  to  the  previous  al- 
legation, it  wiU  be  rejected.  id 

See  Slander. 

VlRIANCE. 


POWER. 

[7b  6«  executed  with  the  eoneeni  of 
third  Persons,]        . . 

1.  By  the  common  law,  where  a  power 
was  to  be  executed  with  the  consent 
of  third  persons,  the  death  of  one  of 
such  persons  before  consent  given, 
rendered  the  execution  of  the  power 
impossible.    Bttrber  v.  Cory,     897 

2.  This  rule  of  law  has  not  been  chang- 
ed Ivy  the  revised  statutes.    Bection 


112  (1  JR.  S.  785)  is  appUcable  to 
grantees  of  a  power,  not  to  third 
persons  whose  consent  is  requisite  to 
its  execution.  id 

i.  Where  land  was  devised  to  a  son  for 
life  and  then  to  his  heirs,  with  fX)wer 
to  him  to  sell  and  coi»vey  the  same, 
by  and  with  the  consent  of  his  moth- 
er and  brother,  and  she  died  without 
consenting,  and  the  son  afterwards, 
vnth.  the  consent  of  his  brother,  sold 
and  conveyed  the  land;  Held^  that 
no  title  passed  by  virtue  of  the 
power.  id 


PRACTICE 

1.  A  request  to  charge  tho  Jory  should 
be  in  such  Jorm,  that  the  court  may 
charge  in  the  terms  of  the  request 
without  qualification.  CarperUer  v. 
Siilwell,  61 

2.  The  code  of  procedure  has  modified 
the  general  common  law  rule,  that, 
in  an  action  upon  an  alleged  Joint 
oontaact,  the  plaintiff  must  recover 
against  all  the  defendants  or  be  de- 
feated in  the  action.  Brvmskill  v. 
Jamest  294 

8.  In  an  action  against  two  persons  upon 
a  note  alleged  to  have  been  made  by 
them  in  1^6,  as  copartners  in  t^eir 
firm  name,  it  was  proved  that  the 
note  was  signed  by  one  in  the  alleged 
firm  name,  and  that  the  other  defend- 
ant was  theu  his  wife ;  Held,  ihaX  the 
plaintiff  could  recover  against  the 
husband  alone.  id 

4.  Where  the  charge  of  the  court  in- 
Yolves  several  propositions,  and  as  to 
some  of  them  it  is  unoljectionable,  an 
exception  taken  at  its  conclusion  to 
each  and  every  part  of  4he  charge, 
presents  no  question  for  review  on  a 
bill  of  exceptions.  CkUdunil  v.  Mur- 
phy, 416 

5.  Exceptions  are  sufficiently  spedflc 
where  it  appears  that  each  offer  or 
request  was  separately  made  and 
passed  upon,  and  each  ruling  except- 
ed to.    DufickleY.  Wiles,  420 

6.  Since  the  enactment  of  the  code  of 
procedure  it  is  not  requisite,  in  order 
to  review  questi<m8  of  law  arising 
upon  the  trial,  that  tito  VKfiS^iopB 
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takeo  ahonld  be  signed  or  sealed  by 
the  Jttstioe  before  whom  the  trial  was 
had,  or  that  a  bill  of  exceptions  be 
made.    Zahrtskie  v.  Smith,       480 

7.  Where,  on  an  appeal  to  this  conrt,  it 
appears  by  the  return  that  the  excep- 
tions were  taken  at  the  trial  and  sep- 
arately stated,  it  is  not  necessary  that 
they  liiould  be  authwticated  by  the 
Justice  who  tried  the  cause,  or  the 
court  below.  id 

8.  But  where  the  exceptions  are  in  the 
first  instance  stated  in  a  case  contain- 
ing matter  not  necessary  to  present 
the  legal  questions  arising  upon  them, 
the  party  desiring  a  review  in  this 
court  should  procure  the  exceptions 
to  be  separated  fh>m  the  case  by  or 
under  the  direction  of '|he  court  be- 
low, or  a  justice  thereof.  Per  John- 
son, J.  id 

9.  If  it  does  not  appear  fVom  the  return 
either  tliat  the  exceptions  were  in 
the  first  instance  stated  separately, 
or  that  they  were  separated  from  the 
case  in  which  they  were  originally 
stated  under  the  direction  of  the 
court  below  or  a  judge  thereof,  the 
appeal  to  this  court  will  be  dismissed. 
Per  Johnson,  J.  id 

10.  The  supreme  court  is  authorized  bv 
the  revised  statutes  (2  JR.  S.  199^  to 
compel  a  defendant  in  a  suit  pending 
therein  to  make  discovery  of  books, 
pi^Mrs  and  documents  in  his  posses- 
sion or  power  relating  to  the  merits 
thereof,  and  which  are  necessary  to 
the  plaintiff*  to  enable  him  to  prepare 
ibr  the  trial.  Go%ddY.McCa/rty,blb 

11.  The  888th  section  of  the  code  is  not 
a  substitute  for  the  provisions  of  the 
revised  statutes,  but  is  auxiliary 
thereto.   ••  id 

12.  The  superior  court  of  the  city  of 
New-Tork  has  the  same  powers  to 
compel  discovery  by  the  parties  to  a 
suit  pending  therein,  which  are  con- 
ferred by  the  revised  statutes  upon  the 
supreme  court ;  {Laws  of  1841,  p. 
^2;)  and  where  the  defendant,  in  an 
action  pending  in  that  court,  reAised 
to  comply  with  an  order  directing  him 
to  make  discovery,  to  enable  the 
plaintiff'  to  prepare  for  trial;  Hdd, 
that  the  court  was  authorized  to  strike 
out  hif  answer,  and  render  Judgment 


as  though  no  answer  to  theoonqilalnft 
had  beoi  made.  id 

See  Absconding,  Ac.  Debtors,  2  to  6. 
Appeal,  4,  6,  9,  10. 
Deposition,  1  to  10. 
Discovery  of  Books  andPapbra. 


PRESCRIPTION. 

1.  Where  the  corporation  of  New- York 
was  the  owner  of  and  entitled  to  re- 
ceive one  half  of  the  wharfage  aris- 
ing fVom  the  end  of  a  pier,  and 
annually  demised  and  let  the  sano 
and  the  right  to  collect  and  receiTs 
it  to  lessees;  Held,  that  it  wms  not- 
sufficient  to  establish  title  thereto 
by  prescription  in  the  owner  of  the 
other  one  half,  that  he  had  collected 
and  appropriated  to  his  own  use  the 
whole  wharfage  during  thirty  yean, 
without  obstruction  from  the  city  or 
its  lessees.  Thompson  v.  T%e  Mof/er 
4^.  of  New-York,  116 

2.  Under  such  circumstances,  there 
should  be  proof  of  knowledge  by  or 
notice  to  the  corporation  of  »n  ad- 
Verse  claim  and  enjoyment  to  estab- 
lish title  by  prescription  against  it 


PRINCIPAL  AND  AOKKT. 

See  Action  on  trb  Cask. 

Bills  op  Excbanoe  and  Prom- 

IBSORT  Notes. 
Taxes,  1,  2. 


PROCESS  OF  COMMITMENT. 
See  Surrogate's  Court,  4, 6, 6. 

B 

RAIL  ROADS. 
^        See  Appeal,  8. 

RECORD  OF  JUDGMENT. 
See  Evidence,  10, 11, 12. 

REFEREE'S  FEES. 
See  Attornets  and  Soucitora: 
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BBl'OBMINa  IKSTBTTMENTS. 
See  Fraud. 

RELIGIOUS  SOCIETIES. 

1.  The  title  to  property  acquired  by  a 
religions  society  incorporated  UDder 
the  geDeral  statute  vests  in  the  corpo- 
ration.    TVie  People  Y.  Fhdtony     94 

2.  While  its  real  estate  is  under  the  con- 
trol of  the  trustees,  the  legal  posses- 
sion is  in  the  corporate  body.         id 

8.  Proceedings  under  the  statute  for  a 
forcible  entry  and  detainer  of  a  church 

-  owned  by  such  society  should  be  in 
the  name  of  the  corporation.  Such 
proceedings  cannot  be  sustained  in  the 
individual  names  of  the  trustees,    id 

4.  A  religious  corporation  created  under 
the  general  act  consists  not  of  the 
trustees  alone,  but  of  the  members  of 
the  society.    JRobertson  v.  BvUionef 

243 

6.  The  society  is  Incorporated  and  its 
members  are  the  corporators.         id 

6.  The  relation  of  the  trustees  to  the  so- 
ciety is  not  that  of  a  private  trustee 
to  the  cestui  que  trust.  id 

7.  They  are  trustees  only  in  the  same 
sense  in  which  the  directors  of  a  civil 
corporation  are  such.  id 

&  They  are  the  managing  officers  of 
the  corporation,  invest«i  as  to  the 
temporal  aflfkirs  of  the  society,  with 
the  powers  specifically  conferred  by 
the  statute,  and  with  the  ordinary  dis- 
cretionary powers  of  officers  of  civil 
corporations.  id 

9.  Religious  societies  incorporated  under 
the  act,  are  not  ecclesiastical  oorporar 
tions  in  the  sense  of  the  English  law. 

id 

10.  They  are  to  be  regarded  as  civil  cor- 
porations^ governed  by  the  oriinary 
rules  of  the  common  law.  %d 

11.  A  court  of  equity  has  not  power  to 
remove  the  trustees  elected  pursuant 
to  the  statute.  %d 

12.  Nor  has  it  power  to  require  qualifi- 
cations in  the  electors  of  trustees, 
other  thiin  those  prescribed  by  the 
statute.  id 


18.  The  trustees  cannot  take  a  trust  for 
the  sole  benefit  of  members  of  the 
church  as  distinguished  from  other 
members  of  the  society,  or  for  the  use 
of  a  portion  of  the  corporators,  to  the 
exclusion  of  others.  id 

14.  They  cannot  receive  a  trust  limited 
to  the  support  of  a  particular  fkith  or 
a  particular  class  of  doctrines.  Per 
Seld£n,  J.  id 

15.  Where  in  a  conveyance  in  trust 
for  religious  purposes  the  use  is  ex- 
pressed in  general  terms,  it  cannot 
bo  inferred  ^om  the  religious  fkith 
of  the  grantor  that  it  was  intended  to 
limit  the  use  to  the  support  of  the 
particular  doctrines  in  which  he  be- 
lieved, id 

16.  Where  the  language  creating  the 
trust  is  ambiguous,  evidence  of  the 
fidth  of  the  donor,  like  that  of  sur- 
rounding circumstances,  ma/  be  re- 
ceived to  aid  in  the  construction,    id 


RENT. 

1.  Where  rent  is  payable  in  wheat, 
fowls,  and  services  on  a  day  named 
in  each  year  during  the  term,  ^*  at 
the  North  river  within  the  county  of 
Columbia,  or  within  lot  No.  three 
(situated  in  said  county)  as  the  les- 
sor shall  fVom  time  to  time  direct," 
the  lessor  can  sustain  an  action  on 
the  lease  for  the  value  of  the  rent, 
without  averring  or  proving  that  he 
directed  the  lessee  where  to  deliver 
the  articles  or  perform  the  service. 
Livingston  v.  Miller ^  80 

2.  In  such  a  case  interest  is  recoverable 
on  the  value  of  the  rent  ftom  the 
time  it  became  payable.  id 

See  LxNnLORD  and  Tenant,  1  to  7. 


RESERVATION. 
Se^  Deed,  4,  8. 

REVOCATION. 
iS^tf  Evidence,  1,  2. 
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SEDUCTION. 


1.  The  action  for  seduction  can  be  sus- 
tained, where  the  relation  of  ihaster 
and  servant  exists  actually  or  con- 
structively between  the  plaintiff 
und  the  person  seduced  at  the  time 
uf  the  seduction.  Mulvehdu  v.  MiU- 
tcardf  848 

2.  It  is  not  requisite  that  a  minor 
daughter  should  be  actually  in  the 
service  of  or  residing  with  her  fkth- 
ur  at  the  time  of  the  seduction,  to 
entitle  him  to  maintain  the  action. 

id 

8.  It  is  sufficient  that  he  was  then  le- 
gally entitled  to  her  services,  and 
might  have  required  them  if  he 
chose  to  do  so.  id 

4.  Where  ,a  minor  daughter  left  her 
father's  and  went  to  work  for  the 
deftedant,  and  was  seduced  and  be- 
came pregnant  by  him  while  in  his 
employ,  and  remained  absent  ft-om 
home  till  ailer  her  confinement  and 
recovery ;  and  there  was  no  proof 
that  the  fiither  took  care  of  or  ex- 
pended any  thing  on  her  account 
during  her  sickness ;  Held^  that  he 
could  recover  damages  of  the  de- 
fbdant  fbr  her  seduction.  id 


SHERIFF. 

1.  A  sheriff,  upon  whom  a  fine  has 
been  imposed  by  the  court  to  the 
amount  of  an  execution  issued  to 
him,  for  willAil  neglect  of  his  duty 
in  regard  to  it,  and  who  pursuant  to 
the  order  of  the<court  has  paid  the 
fine  to  the  judgment  creditor,  has 
no  authority  to  enforce  the  execu- 
tion against  the  debtor  for  his  own 
indemnity.  CairpenUr  v.  StUujdl^  61 

2.  Nor  has  he  authority  to  do  so  where 
the  amount  of  the  fine  was  paid 
with  his  moneys  by  a  third  person, 
and  the  Judgment  assigned  to  such 
third  person  to  be  held  for  the  sher- 
iff's benefit.  id 

8.  In  selling  property  under  an  exe- 
cution, a  sheriff  acts  by  virtue  of  a 
power :  if  the  power  does  not  exist, 
no  title  passes.  id 

4.  Therefore,  where  a  sheriff  was  fined 
by  the  court  to  the  amount  of  an 


execntioti  In  his  hands,  for  negleei- 
Ing  to  return  it,  and  after  the  fine 
had  been  paid  to  the  judgment  cred- 
itor with  moneys  of  the  sheriff,  and 
the  judgment  assigned  to  a  third 
person  for  hi8benefit,the  sheriff  sold 
the  real  estate  of  the  debtor  on  the 
execution,  and  executed  «  deed  of 
the  same  to  a  judgment  creditor 
who  redeemed ;  Beld,  (hat  the  aiJe 
was  void,  and  no  title  passed  by  th« 
deed.  ii 

5.  An  officer  cannot  execute  final  pro- 
cess in  his  own  fkvor,  or  for  hisowa 
benefit  U 

See  MoaTGAGE  of  Chattels. 


SHIPS  AND  VESSELS. 

See  Insurince,  7,  S. 

Title  to  Propsrtt,  1,2,8. 


SLANDER. 

1.  Since  the  enactment  of  the  code  of 
procedure,  the  delbndaot  in  an  so- 

•  tion  for  slander  or  libel,  miyprore 
in  mitigation  of  damages,  Acts  lotf 
circumstances  which  diqwove  mal- 
ice, although  they  teal  to  estabUsh 
the  troth  of  the  defamatory  chirp. 
Bush  V.  Prosser,  MI 

2.  It  is  not  necessary  that  the  ansirer 
should  allege  the  truth  of  the  durst 
complained  of,  to  entitle  thedefend^ 
ant  to  aver  and  proye  such  Ihds 
and  circumstances  to  reduce  thft 
amount  of  damages.  id 

8.  Accordingly,  where  in  an  action  fbr 
charging  the  plaintiff  with  keeping 
a  house  of  ill  fame,  the  answer  de- 
nied the  complaint,  and  as  a  partial 
defense  alleged  lewd  and  lascivjou 
conduct  by  the  plaintiff's  family, 
not  amounting  to  a  Justification  of 
th^  charge;  BOd,  tht^t  evidence  of 
such  conduct  was  competent  to  re- 
duce the  amount  of  damages.      U 


SPECIFIC  P£BFORHANCS, 

[By  Infant  Beirs.] 

1.  Neither  infknts  or  their  guardians 
appointed  for  that  purpose  caa  ooo-     ^ 
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irey  Iftnd,  except  ptmnaiii  to  the 
order  ef  the  coart.  In  ihs  maUer  of 
Byotf,  admifiiiaf0tort  y.  Sedty^      62 

2.  Where  the  order  directed  ittflints  to 
conyey  all  their  interest  in  certain 
real  estate,  the  deed  to  be  executed  by 
Josiah  iSf.  Mitchell  f  their  guardian  ad 
Utenif  in  the  name  and  behalf  of  the  in- 
fants; Held,  that  a  deed,  reciting; 

.  the  appointment  of  Mitchell  as  their 
l^rdian,  in  which  they  were  named 
aa  parties  of  the  first  part  without 
the  guardian  name  heing  mentioned, 
and  which  was  executed  and  ac- 
knowledged by  the  infants,  and  by 
Joaiah  8.  Mitchell,  withouC  any  ad- 
dition to  his  signature  Indicating  the 
character  in  which  he  executed,  was 
Bot  pursuant  to  the  order,  or  one 
which  the  pm-chaser  was  bound  to 
accept.  id 

8.  Under  such  an  order,  a  deed  con- 
taining the  names  of  the  infknta  by 
"  Joeiah  S.  Mitchell  their  guardian/' 
aa  partiea  of  the  fint  part,  but  ex- 
ecuted by  him,  by  subscribing  "  Jo- 
aiah 8.  Mitchell  guardian  4bc"  is 
defective.    Per  Seloen,  J.  id 

4.  The  guardian  should  execute  the 
deed  by  subscribing  the  name  of  the 
hifknt,  knd  adding  "  by  Josiah  8. 
MHcheU  his  guardian  ad  litem." 
Ar  BeldeNi.  J.  id 

5.  Whether,  if  the  ancestor  contracts 
to  convey  with  covenants  as  to  title, 
the  court  has  power  on  an  applica- 
tion under  the  statute  for  specific 
performance,  to  require  the  heir  to 
convey  by  a  deed  containing  per- 
aonal  covenants,  ^uere.  Per  Sbl- 
]>BN,  J.  id 

d.  But  where  the  order  of  the  court 
merely  directs  the  infants  to  con- 
vey their  interest,  personal  cove- 
nants inserted  in  a  deed  executed 
on  their  behalf  are  void.  Per  Sel- 
XkBK,  J.  id 

7.  Wheiv  the  order  in  tta  recitals  men- 
HoM  fire  minor  heirs,  and  that  J. 
0.  Mitchell  had  been  appointed 
guardian  of  said  minors,  but  omits 
the  iiamef  of  two  of  them  in  that 
part  directing  a  conveyance,  a  deed 

Ker.— Vol.  L  80 


executed  by  the  guardian  on  behalf 
of  all,  passes  no  title  as  to  the  two. 
Per  Dbkio,  J.  id 

$^  Plakk  Bo  ad  Companies,  18, 14, 16. 


SPECIAL  PARTNER. 
See  Partnership. 

SPECIAL  PROCEEDING. 
See  Appeal,  1,  2. 

STATUTES,  CONSTRUCTION  OF. 

The  act  exempting  certain  property 
ih)m  levy  and  sale  on  executions, 
(Stat,  of  1842,  p,  198,)  applies  to 
Judgments  and  executions  oa  debts 
'contracted  beibre  as  well  A  after 
its  passage.    Morse  v.  Goold,      281 

See  Appeal,  8.* 

Constitutional  Law,  1. 
Laborers  on  Public  Works,  6. 

MORTOAOB  OF  LjMD, 

Plank  Road  CoMPANiEa,  8,  9. 

STOCKHOLDERS. 

1.  The  owners  of  stock  are ''the  persona 
composing  the  company,"  within  the 
7ih  section  of  the  act  of  1811,  relative 
to  incorporatiooa  for  manufhetarinff 
purposes.    RoseveU  v.  Br(nffnf    148 

2.  A  person  to  whom  stodc  is  tfsnsftr- 
red  on  the  books  of  the  company  and 
who  upon  such  books  appears  to  be 
the  le^  owner,  is  liable  to  crediton 
under  the  7th  section  of  the  act, 
though  it  was  transferred  to  and  hM 
by  him  as  collateral  security  ftr  a 
debt  id 

• 
8.  Where  D.,  the  owner  of  stock  in  a 
company  incorporated  under  the  act 
of  1811,  a^ed  with  a  firm  to  trans- 
fer it  to  B.,  gMUS  6f  its  members,  aa 
collateral  secUHiy  fbr  his  mdebtedness 
to  the  firm,  and  that  the  latter  might 
sell  sufficient  of  the  stock  to  pay  such 
indebtedness  on  a  specified  continr 
gency ;  and  D.  in  performance  of  the 
agreement  transfoned  the  stock  to  B. 
on  the  books  of  the  company  abao- 
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lately,  and  it  was  so  held  by  him 
when  the  company  was  dissolved ; 
Hdd,  that  B.  was  indiyidually  Tea- 
ponsiUe  to  a  creditor  of  the  company 
to  the  amount  of  the  stock.  id 


SUBSCRIPTIONS  FOR  STOCK. 
See  ThJijn  Road  Companies,  8, 6, 6, 7. 

SUPERIOR  COURT. 
See  DiscoTKRT  of  Books  and  Papkrs. 

SUPERVISORS. 

See  Plank  Road  Companies,  9  to  12, 
16. 
Taxes,  7. 

•  SUPREME  COURT. 
See  Appeal,  4,  5. 

SURROGATE'S  COURT. 

1.  A  surrogate  has  Jurisdiction  to  com- 
pel the  guardian  of  a  minor,  ap- 
pointed by  him,  to  account  as  to  the 
estate  of  the  infknt.  SBoman  y.  Dur- 
fea,  824 

2.  On  a  final  accounting  he  has  author- 
ity to  settle  the  account  of  the  gnar- 
diaUi  and  determine  the  balance 
remaining  in  his  hands.  id 

8.  The  surrogate's  court  may,  by  the 
decree  made  on  such  accounting, 
order  the  guardian  to  pay  this  bal- 
ance to  another  guardian  appointed 
in  his  stead,  or  to  the  ward,  if  he 
has  attained  his  migority.  id 

4.  For  a  neglect  or  refusal  to  comply 
with  such  decree,  the  guardian  may 
be  proceeded  against  In  the  surro- 
gate's court,  by  attachment  against 
his  person,  as  for  a  contempt.       id 

6.  It  is  not  requisite  that  the  process 
of  commitment,  issued  by  the  sui^ 
rogate  In  such  a  pnxieeding,  should 
recite  all  the  fkcts  and  procieedings 
necessary  to  confer  Jurisdiction,   id 

6.  It  is  sufficient  if  upon  its  face  it 
appears  to  have  been  issued  in  a  pro- 


ceeding of  which  the  suTogate  bad 
Jurisdiction,  states  in  subatonce  the 
cause  of  commitment,  and  speeifles 
the  act  or  duty  to  be  perfcnmed,  and 
the  expenses  to  be  paid.  id 


TAXES. 

1.  The  assessors  and  collector  are  not 
in  any  legal  sense  the  agents  of  tlie 
town,  in  its  corporate  capacity,  la 
the  assessment  and  collection  of  tax- 
es, and  the  town  is  not  responribie 
for  any  mistake  or  misfeasance  bj 
them  in  the  performance  of  their 
duties.    LonUard  ▼.  T%e  Tbmi^ 

2.  Where  land  not  situate  willdn  the 
town  but  in  an  adjdning  county,  was 
erroueonsly  assessed  by  the  asses- 
sors, and  payment  oMhe  tax  by  the 
owner  enforced  by  the  collector  of 
the  town ;  H4d,  that  the  tpwn  was 
not  liable  in  an  action  by  the  owner 
to  recover  ther  amount  of  the  tex. 

id 

8.  Assessors  ha^e  not  JonaaMion  to 
assess  a  person  fbr  his  penoDsl^iMe 
where  he  is  not  a  xesident  oC  thdtar 
town  at  the  time  when  the  awwjwanfriL 
ismade.     The  PeofiU  estr^  Mygati 
T.  T%e  Svpenoieqrt  of  Cktmimgo 
County,  608 

4.  One  assessqr  cannot  make  the  assess- 
ment; it  must  be  made  by  all  the 
assessors,  or  by  a  majority  of  them 
upon  a  meeting  of  alL  id 

6.  And  where  one  of  the  aaseason,  while 
engaged  in  ascertaining  the  names 
of  the  taxable  hihabitants  and  the 
taxable  property,  called  in  Hay  upoo 
a  person  then  a  resident  of  the  town, 
axkl  made  an  entry  of  his  name  sod 
the  value  of  his  taxable  personal 
estate  at  810,000  and  so  mibnned 
him,  and  such  person  soon  thereafter 
removed  to  another  county;  and  after- 
wards  and  in  July  the  nnwjBSCTm  pr»> 
pared  and  completed  the  SBBHismwili 
roll,  in  which  he  was  aasessed  ftr 
personal  property  to  the  value  of 
$10,000 ;  Held,  that  Uie  asiwmmwTl 
was  not  made  till  July,  and  that  tbe 
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I  had  no  jnritNlicdoD  to  make 
it  id 

n 

6.  Where,  on  such  an  aawwnent,  the 
boaid  of  supenrlson  of  the  ooonty 
impose  ft  tax  npon  the  party,  which 
Is  collected  by  a  aeizure  and  sale  of 
his  property  npon  their  warrant  is- 
sned  to  the  collector,  the  BBsesson 
are  liable  to  him  In  an  action  for  the 
amount  of  the  tax  and  expenses  of 
collection.  id 

7.  Bnt,  in  such  a  case,  the  supervisors 
cannot  be  compelled  by  writ  of 
mandamus  to  audit  and  allow  to  the 
person  thus  wrongAilly  assessed,  the 
amount  of  the  tax  collected  from 
him,  and  direct  it  to  be  levied  upon 
the  town  or  county.  id 


TENANT  FBOM  TEAB  TO  TEAR. 
See  Landlord  and  Tenant,  6, 7. 

TBNDEE  OF  PEBf  ORMANOE. 
See  Contract,  10  to  IS. 

TITLE  TO  PEOPEETY. 

1.  The  ^neral  rule  ia,  that  under  a 
contract  for  the  building  of  a  ves- 
sel or  other  thing,  no  property  vests 
in  the  person  for  whom  it  is  agreed 
to  be  built  until  it  is  finished  and 
delivered.     Andrews  y»  DwraaU,  86 

2.  The  rule  is  the  same,  where  certain 
por|ions  of  the  contract  price  are 
agreed  to  be  and  are  paid  to  the 
builder  at  specified  stages  of  the 
work,  and  where  an  agent  of  the 
person  for  whom  the' article  is  to  be 
constructed,  is  to  and  does  superin- 
tend and  approve  the  materials  and 
work.  id 

8.  Therefore  where  A.  contracted  to 
build  for  B.  a  Tessel  of  specified  di- 
mensions, and  deliver  it  to  him 
complete  on  a  day  named,  for'  the 
price  of  06000;  S8000  to  be  paid 
at  specified  stages  of  the  work,  and 
S2000  when  it  was  completed  and 
delivered,the  workmanship  and  ma- 
terials to  be  inspected  and  approved 
aa  the  work  progressed,  by  the 
superintendent  of  B.,  which  was 


done;  Ae2i,  that  B.  had  no  property 
in  the  vessel  before  it  was  com- 
pleted, id 


TOWNS. 

Sse  Plank  |toAD  Companies,  2  to  12» 
16. 
Taxes,  1,  2. 


TRUSTEES. 

See  Relioioub  Societies,  1  to  8,  11 
to  14. 


TRUSTS. 
See  Relioioub  Societies,  18, 14. 


u 

USE  AND  OCCUPATION. 
Landlord  and  Tenant,  1  to  6. 


USURY. 

1.  A  note,  delivered  by  the  liiaker  with- 
out consideration  therefor  to  a  third 
person,  to  enable  the  latter  to  raise 
money  thereon  for  the  maker  or  him- 
self, has  no  legal  incq>tion  in  his 
hands.  If  he  negotiate  the  note 
upon  an  usurious  consideration,  it  is 
void.    CkUliny.Chmier,  868 

2.  Where  there  was  no  direct  evidence 
that  an  usurious  agreement  was  made 
at  the  time  of  the  loan  j  but  it  was 
proved  that  twenty-two  days  thereaf- 
ter the  borrower  paid  and  the  lender 
received  for  the  use  of  the  mon^, 
from  the  time  of  the  loan  to  that  day, 
a  sum  equal  to  interest  at  the  rate  of 
much  more  than  seven  per  cent  per 
annum ,  Hddj  that  it  was  a  question 
for  the  jury  whether  or  not  the  loan 
was  made  upon  an  usurious  agree- 
ment %d 

8.  The  provisions  of  the  code  of  proce- 
dure on  the  subject  of  a  variance 
between  pleadings  and  prooft,  are 
applicable  to  cases  in  which  usuiy  is 
alleged  and  sought  to  be  estebhsbed. 

id 
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4.  TheM  provisions  bikve  dyinged  the 
strict  rule  which  formerly  prevailed 
as  to  ft  variance  in  such  cases.        id 

6.  Where  on  the  trial  the  evidence 
tended  to  prove  an  nsarions  agree- 
ment whidi  difiered  ftt>m  the  one 
aUej^ed  in  the  answer  in  several  par- 
ticnlars,  but  not  in  its  entire  scope 
and  meaning,  and  the  plainti£fgave 
no  proof  that  he  was  misled  thereby 
to  his  pr^ndice;  Hdd,  that  the  var 
nance  should  be  deemed  immaterial. 
.   id 


VABUNCE. 

1.  The  provisions  of  the  code  of  prooe- 
dnre  on  the  suttiect  of  a  ▼ariance 
between  pleadings  and  prooft  are  ap- 
plicable to  cases  in  which  usury  is 
aUeged  and  sought  to  be  established. 
CaUin  t.  GwUer,  868 

2.  These  provisions  have  changed  the 
strict  rule  which  formeriy  prevailed 
as  to  a  varianoe  in  such  cases.       id 

8.  Where  on  the  trial  the  evidence  tend- 
ed to  prove  an  usurious  agreement 
which  diflbred  from  the  one  alleged 
in  the  answer  in  several  partioulaFB, 
but  not  in  its  entire  scope  and  mean- 
ing, and  the  plamtiff  gave  no  proof 
that  he  was  misled  thereby  to  his 
pr^udioe;  BM,  that  the  variance 
should  be  dfmmftd  immsleriaL       id 


VENDOR  AND  VENDEE. 
.  See  Title  to  PaoPBRTT. 


w 

WILLS. 

[Cf  the  execution  cmd  cUteeUUion  of 
WtOe.] 

1.  A  party  seeking  to  establish  an  in- 
strument as  a  Trill,  must  prove  that 
all  the  requiromentB  of  ibe  statute 


were  substantially  complied  with  m 
its  ezediition.    Le^eis  y,  Lewie,  220 

2.  Mere  want  of  reooUection  on  the  pait 
of  the  subscrib»^  witpesses  as  to  the 
prescribed  forrilalities,  will  not  inval- 
idate the  instrument  as  a  will,  if  it  is 
established  by  other  evidence  that  it 
was  executed  according  to  Uie  stat- 
ute.   Per  Allen,  J.  id 

8.  But  its  due  execution  cannot  be  in- 
ferred or  presumed  from  the  Act  that 
the  attestation  clause  states  that  atttfas 
forms  prescribed  by  the  statute  wen 
complied  wjth,  where  the  contraiyis 
proved.    Per  Allen,  J.  id 

4.  The  acknowledgment  by  the  testatar 
of  his  sabscription  to  tlM  instrument, 
and  his  declaration  that  it  is  his  win, 
are  independent  requisites  to  its  prop- 
er execution,  and  it  must  be  shown 
that  each  was  complied  with.         id 

6.  Wherethe  alleged  will  was  not  aob- 
scribed  by  the  testator  in  the  pres- 
ence of  the   witnesses,   and   when 
they  signed  their  names  it  was  so 
folded  that  they  could  not  see  wheth- 
er it  was  subsorfbed  by  him  or  not; 
and  the  only  acknowietlgmait  or  deo- 
laration  made  by  him  to  them  or  in 
their  presence  as  to  the  VnitoumeBfc 
was,  "I  declare  the  within  to  be  my 
will  and  deed;"  HM,  that  this  wta 
not  a  sufficient  admowledgmeiA  oC 
his  subscription  to  the  witassses  with- 
in the  statute;  and  hM  fieriher, 
that  this  language  was  not  of  toetf  a 
sufficient  declaration  that  the  inatra- 
,ment  was  aa  wilL  id 

See  Etidbngc,  1  to  7. 


WITNESS. 

1.  In  an  action  for  a  tort  against  two  or 
more,  each  deibndant  is  a  oon^etent 
witness  for  his  oo-defondant  Beed 
V.  FKneh,  128 

2.  As  to  wh&  nutters  he  nagr  glwe^ 
denoe,  discussed.  PiprPAaxsa,J.  id 

See  ABscoNDiNa  &c.  Dsbtor,  6,  tt. 
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